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PROCEEDI NGS

CHAIR YOUNG Good norning. M nane is Pam Young,
and |'’m Chair of the North Carolina Industrial
Comm ssion. Pursuant to Session Law 2011-287, the
I ndustrial Conmm ssion has proceeded with the review
and revision of its rules. The proposed rul e changes
were published on July the 16'" of 2012 in Vol une 27,
| ssue 02, of the North Carolina Register. These
proposed rul e changes have al so been posted on our
website, and a Public Hearing Notice was al so
published in the News and Qbserver. The Commi ssion is
hol ding this hearing for the purpose of receiving
comments fromthe public concerning these proposed
rul e changes. W have already received sone witten
coments fromthe public, and the record will be held
open to receive additional witten comments through
the cl ose of business on Septenmber the 14'" of 2012.
At this tine, | would like to introduce the other
Comm ssioners to you. Beginning on ny inmediate
right, we have Comm ssioner Danny Lee MDonald. On ny
imredi ate | eft, we have Comm ssi oner Bernadi ne
Bal l ance. In front, fromny right to left, we have
Comm ssi oners Linda Cheatham Staci Meyer and
Comm ssi oner Tammy Nance. W w sh to thank you and

all the nenbers of the public and the Bar who gave
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Full Commission Public Hearing, August 6, 2012 2

recommendati ons or input regarding the proposed rule
changes consi dered by the Comm ssioners. The

Commi ssion greatly appreciates all of your tinme and
all of your efforts. Qur first speaker this norning
w Il be Meredith Henderson, Executive Secretary of the
| ndustrial Comm ssion, followed by the nenbers of the
public. Those wishing to speak on behal f of an

organi zation will be allowed forty m nutes, while

t hose speaking on their own behalf will be all owed
twenty mnutes. It is ny understanding that we have

several people who requested to speak prior to today,

and those individuals will go first this nmorning, and
will go in the order in which we received your
request. | believe you ve already been notified of

your order, and those of you who have requested this
norning to have an opportunity to speak will do so
after those with previous requests. The Conm ssioners
may request that certain enpl oyees of the Conm ssion
speak today, if needed. The first speaker will be

Mer edi t h Henderson, again, Executive Secretary of the
| ndustrial Comm ssion, followed by the nenbers of the
public in order as follows: W’II|l begin after

Ms. Henderson with Larry Baker, Vernon Sumwal t, Cathy
Thamen, Hank Patterson, Alison Crews, Jane Rouse,

Steve Keene and any others that are present today and
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signed up this norning. M. Henderson, would you

pl ace your |l eft hand on the Bible and raise your right

hand?

MS. HENDERSON:. | need the Bible.

CHAIR YOUNG OCnh. W need to take a tinmeout to
get you what you need.

UNI DENTI FI ED COVMWM SSI ONER:  Are you going to
affirnf

M5. HENDERSON: | would — | would prefer to
affirm--

CHAIR YOUNG No problem

M5. HENDERSON. ---actually. You other people
will need this. There we go.

CHAIR YOUNG Al right. M. Henderson, place
your left hand on the Bible and raise your right hand.

VEREDI TH HENDERSON

HAVI NG FI RST BEEN DULY AFFI RMED, was exam ned and
testified as foll ows:

CHAIR YOUNG Al right. Thank you. And would
you state your nane for the record, please?

MS. HENDERSON:. |’'m Meredith Henderson, Executive
Secretary of the North Carolina Industrial Conm ssion.

CHAIR YOUNG And do you have any prepared
exhibits that you d like to place into the record of

t hese proceedi ngs today?
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M5. HENDERSON: Yes, | do, and | have al ready
given a clerk — the clerk a copy of these exhibits.
They are a copy of the Notice of Text and Proposed
Rul es as published on July 16'", in Volume 27, |ssue
02, of the North Carolina Register and a copy of the
fiscal notes which have been approved by the O fice of
St at e Budget and Managenent. All of these docunents
are al so avail abl e on our website.

CHAIR YOUNG And are they marked as Exhibit 17

M5. HENDERSON:  Yes.

CHAIR YOUNG Al right.

M5. HENDERSON. The entire package is Exhibit 1.

CHAI R YOUNG Thank you, Ms. Henderson. Wel|
they’ Il be noved into evidence at this tine.

(Exhibit Number 1 is identified
and admtted into evidence.)

CHAIR YOUNG Wuld you briefly give us sone
background, please, and nmention the rules that would
be affected by the proposed rul e changes?

MS. HENDERSON: Yes. The Industrial Conm ssion
has proposed anmendnents, additions and del etions from
its rules in accordance wth Session Law 2011-287.
There are many, many rules being affected. In fact,
they are all either being anmended, repeal ed, or

adopted. | will review the rules that are being
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adopted. The ones that are being anended and repeal ed
are also listed in the Notice of Text. The rules that
are being adopted are as foll ows because sone of these
are new. Rules 106, 107, 210, 618, 619, 704 and 1001
of the Workers’ Conpensation Rules of the Industrial
Comm ssion, Rule 2008 of the Tort Clains Rules - Rules
208 of the Tort Clains Rules, Rules 201 and 202 of the
Rules for Utilization of Rehabilitation Professionals
in Wrkers’ Conpensation Cains, Rule 111 of the

Wor kers’ Conpensation Rules fromthe EDGE Care
Association — or | mean EDGE Care Organi zations -
excuse nme — Rules 101, 201 through 204, 301 through
302 of the Admi nistrative Rules and Rules 101 and 104
t hrough 109 of the Electronic Billing Rules, and then
Rul e 206 of the Rules of the Industrial Conm ssion
relating to the Law Enforcenent O ficers, Firenen’s,
Rescue Squad Wrkers’ and Cvil Ar Patrol Menbers’
Death Benefits Act, and lastly, Rule 204 of the
Chi | dhood Vaccine-Rel ated Injury Rules of the North
Carolina Industrial Conm ssion.

CHAIR YOUNG Thank you, Ms. Henderson. Are there
any questions by the Comm ssioners for Ms. Henderson?
Al right. Hearing none, M. Henderson, you may be
seated. Thank you very much

M5. HENDERSON:. Thank you

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, August 6, 2012 6

CHAIR YOUNG And we will proceed to the next
speaker. The next speaker up is M. Larry Baker.
Sir, if you d cone forward.

MR. BAKER  Thank you.

CHAIR YOUNG Before you begin this norning, 1'd

like you to place your left hand on the Bi ble and

rai se your right hand.

MR. BAKER Before | do that, actually, we have
t hree ot her speakers who are going to use sone of the
forty mnutes if that is okay. So if you want us al
to be sworn at the sanme tine, | can have them conme up
here if that’s acceptable. They woul d be Bruce
Ham | ton, Joy Brewer and Julia Di xon.

CHAIR YOUNG Cone on up. | guess you're going to
have to share that tiny Bible there.

MR. BAKER It’s |ike when we took the Bar.

CHAIR YOUNG It feels like it, doesn't it? All
right. Let’s see if | need to call each of your nanes
out. | tell you what 1’'Il do state your nane. How
about that?

MR. BAKER  That’'s fi ne.

CHAIR YOUNG Do you — state your name each of
you- - -

( SPEAKERS STATE THEI R NAMES AND ARE SWORN. )

* * * * * *x *
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LARRY BAKER

HAVI NG FI RST BEEN DULY SWORN, was exam ned and
testified as follows:

CHAIR YOUNG Al right. Thank you very nuch.
Now, M. Baker, would you like for nme to assist you
with timng of the folks this norning?

MR. BAKER  Hopefully, we won’'t even need all of
our forty mnutes. W’ ve talked about breaking it up,
and everybody is well aware that we are limted to
forty mnutes on behalf of the North Carolina
Associ ation of Defense Attorneys.

CHAIR YOUNG Ckay. What | will do then and
probably, though, is alert you at about twenty
m nut es.

MR. BAKER That will be---

CHAIR YOUNG That will be a halfway point. |If
you're still speaking, you' ll either have to stop
and — you know — you know the course.

MR. BAKER Right.

CHAIR YOUNG  You know what to do. |If you'd
pl ease go ahead again and state your nanme and tell us

who you represent and identify any of the proposed

rules that you' Il be addressing in your remarks this
nor ni ng.
MR BAKER | will do that. M nanme is Larry
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Full Commission Public Hearing, August 6, 2012 8

Baker from Cranfill, Summer and Hartzog in Charlotte.

| * m speaki ng on behalf of the North Carolina

Associ ation of Defense Attorneys, as is Bruce
Ham [ ton, Joy Brewer and Julia D xon. There are a
nunber of rules that we are going to address coments
to today. | have an exhibit of an outline of not only
the ones we’'re going to discuss today, but ones that
due to time constraints we are not going to discuss
today, but want to present witten comments at a |l ater
date. If | may approach, Your Honor?

CHAIR YOUNG  You may.

(Exhi bit Nunmber 2 is marked for
identification and admtted into
evi dence.)

CHAI R YOUNG Thank you, sir.

MR. BAKER  Thank you. | represent one thousand
menbers of the North Carolina Association of Defense
Attorneys who work on behalf of a hundred and seventy
law firnms, both small and | arge, as well as solo
practitioners, governnental agencies and corporate
| egal departnents throughout the state fromthe
eastern coast to the western nountains. It is the
desire of the NCADA to have fair and equitable rules
for all parties appearing before the Comm ssion, but

whi ch have | egislative authority either in the
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Full Commission Public Hearing, August 6, 2012 9

Workers’ Conpensation Act or in the Adm nistrative
Procedures Act. As | indicated, there are a nunber of
rules that we believe require NCADA comrent for these
reasons, but because of time constraints, we wll be
l[imted to the five or six which we feel are the

bi ggest issues regarding those rules. | wll be

tal ki ng about Rule 405 dealing with the reinstatenent
of benefits. Bruce Hamlton will be tal king about
several of the rules in the 600s. Julia D xon wll be
tal king regarding rules regarding fees and costs, and
then Joy Brewer will be discussing Rule 502 and
settlenment agreenents. | will then also make sone
brief comments regarding a couple of the
rehabilitation rules. At the outset, | would point
out that a nunber of the rules that have been proposed
by the Comm ssion throughout not just the workers’
conpensations rules, but the rehabilitation rules and
those for nediation include in thema statenent that
the rules nmay be suspended to prevent manifest
injustice to a party or to expedite a decision in the
public interest. In reviewng the APA, specifically
N.C.G S. 150B-19, that states — sets out restrictions
on what types of rules may be inplenented and actually
prohi bits an agency fromwaiving or nodifying a

requi renent of one of its rules. Because of this, the
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NCADA believes that as witten, the rule proposal -
proposal s, because there are several regarding
suspension of the rules, is prohibited by the APA. In
addition, the APA requires that there be an avoi dance
of redundancy in its rules, both wwth a legislative
act, with a specific statute, or with other rules, and
we believe that a nunber of the proposed rules

| i kewi se are redundant and, therefore, are
unnecessary. | do want to briefly, specifically
address Rul e 405, which is the proposed rule regarding
the reinstatenent of benefits pursuant to N.C G S.
97-18(k). In that rule, the Comm ssion has proposed,
and has actually already been operating once the
statute was enacted while they were in the process
form ng these proposed rules - they have proposed and
are operating under a tel ephonic hearing procedure
simlar to that that’s used in a Form 24 suspensi on of
benefits. The problemis that 97-18(k) does not
provi de any statutory authority for such a tel ephonic
hearing. Unlike the Form 24 procedure which is
contained in 97-18.1, that statute does set out
statutorily the tel ephonic hearing procedure, and
therefore, the rule requiring that is consistent with
that statute. However, 97-18(k) does not provide a

simlar statutory framework. Rather, that sinply
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states that where an enpl oyer contests an enpl oyee’s
request to reinstate benefits, “the matter shall be
schedul ed on a preenptive basis.” It is the position
of the NCADA that that preenptive basis requires a
full evidentiary hearing. That hearing can be
schedul ed on the next avail able docket. It could be
schedul ed for a full hearing in Raleigh, but we
believe the statutory requirenent that exists there
requires a full evidentiary hearing, and the fact that
there is no simlar tel ephonic hearing procedure set
out in the statute as there is in 97-18.1 solidifies
and is evidence that the legislature did not intend
for a tel ephonic procedure to reinstate benefits. |If
it is determ ned however that the Conm ssion does have
statutory authority for that, it would be the NCADA's
position that those procedures should be identical to
the Form 24 procedures. As witten right now, the
rules for reinstatenent of benefits have a nuch
shorter timeframe, do not allow for extra evidence to
be submtted and sinply don’t follow the Form 24
procedure wi thout there being any rational basis for
not doing so. To reinstate benefits, an

Adm ni strative Decision has to be rendered within five
days after — I'"msorry — the enployer has five days to

appeal after that has been done, and therefore, unlike

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, August 6, 2012 12

t he seventeen-day tineframe for a Form 24, an enpl oyer
is in essence only given five days, and there’ s no
rational basis for that shorter tinmefranme. Because of
this, we would contend that if the Comm ssion
determ nes, and the Rules Review Commttee eventually
determ nes, that there is a statutory basis for a
t el ephoni c procedure in a Form 23, that should be
identical to a Form 24, but basically, our position is
that there is no statutory authority for that
t el ephoni ¢ hearing procedure and that, therefore, the
rule as proposed is inproper. | would now turn it
over to Bruce Ham Iton who is going to address Rule
609 and ot her Rul e 600 procedures.

( SPEAKER DI SM SSED)

BRUCE HAM LTON

HAVI NG PREVI QUSLY BEEN DULY SWORN, was exam ned and
testified as follows:

MR HAMLTON. If it pleases the Comm ssion, |I'm
Bruce Ham lton with the Law Firm of Teague, Canpbell,
Dennis and Gorham here on behalf of the North
Carolina Associ ation of Defense Attorneys. 1’|l be

di scussing Rules .0609(a), .0605, .0608, .0607, .0609

and .0616, but I'Il be brief on nost of those. Let ne
first start by thanking the Conmi ssion. | know a | ot
of work went into the proposed rules. |’ve been in
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part of the process a little bit fromthe outside, but
| know that’s the tip of the iceberg for all that -
the work that you all have put in on it, and
appreciate it fromthe defense attorney and appreciate
the fact that we were — we were consulted early on. |
al so want to reiterate that the APA being included in
the Wirkers’ Conp Reform Act was not a request of
either the Defense Bar or the Plaintiff’s Bar, but now
that we’'re — we have it, we're dealing with it, along
with you all, probably nore than we ever wanted to.
Specifically with respect to Rule 609(a), a little
background on that — | was part of a — our basic point
on 609A is simlar to what Larry just nentioned with
the other rule. Twofold, is there statutory authority
for the procedure presented, and then secondly, if
there is a statutory authority for it, is there a way
to tweak the rule to nmake it a little bit nore

bal anced in our — in our estimtion? |In 2007, there
was an anendment in the budget that was included that
anmended 97-78 which pronpted the changes to the

medi cal notion, and there was a taskforce created back
then. | was part of one with Lenny Jernigan,
Conmmi ssi oner Bal | ance, Conm ssioner Sellers, Executive
Secretary Waver and Deputy Conmm ssioner Gllen, and

we worked on it for approximtely six nonths at that
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time. The reason | bring that up is when that was
originally — the taskforce was originally created,
there was initial questions on what was our nandate
based upon the legislation, and there was a little bit
of debate wthin the taskforce on whether we were
supposed to cone up — the statute tal ks about

devel oping and inplenmenting a plan. The question that
| had was whether that was supposed to be a pilot plan
or a final plan. 1In other words, did we need
additional authority fromthe | egislature once we cane
up with a plan? And there was sone docunentation
goi ng back and forth at that point, and so the point
we have right nowis that really what we think the
original legislation back in 2007 required was that

t he Comm ssi on was supposed to anal yze nedi cal

notions, how I ong they were taking, develop stats and
devel op what we thought — what | think fromthe

def ense perspective was a pilot programthat would
then go back to the Comm ssion and get statutory
authority simlar to 97-18.1, the Form 24 procedure
where the procedure is specifically laid out by the

| egi sl ature. There was a discussion with Lenny
Jernigan and | at the first neeting. M recollection
is that we kind of |ooked at each other — well, Tracey

Weaver canme in and was essentially, “I think we need
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to have stats,” is that we’'re |ooking at stats is what
we were | ooking at, is tracking howlong it was taking
to deal with nedical notions under the current
procedure. Lenny Jernigan and | both thought that the
current procedure was adequate, didn’t see the need
for a new — an entirely new procedure, but when it was
presented, no, that’s what the | egislature wanted. W
devel oped the proposal that was eventually put forward
to the Comm ssion at that point. | still have a
guestion in ny mnd whether the original |egislation,
and the NCADA does - whether the original |egislation
aut hori zed the actual plan that was put into place,
whet her it should have been a pilot programthat then
got reported back to the General Assenbly and said
here’ s our recommendati on on what these expedited

medi cal notions should | ook Iike, and then have that
devel oped into legislation to specifically enact it,
so that’s the | egislative background on whet her that
was supposed to be a pilot programor sonething set in
stone. But let’s assunme that there is statutory
authority, that we don't need 97 — simlar |egislation
like 97-18.1. Even if we have the current rule as
adopt ed, the Defense Bar — and this has been our
continual kind of conplaint or concern all along is a

due process issue — is — and recogni zing at the sane
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time — and this came up in the taskforce — is that the
Comm ssion and the Wirkers’ Conp Act was devel oped to
be — to expeditiously resolve work conp cases. It’s
not supposed to be a civil system- court systemthat
drags on for years, so realizing that we need to

bal ance the needs of injured workers to get pronpt

medi cal care with at the sane tinme bal ancing an

enpl oyer’ s due process rights in those cases where
they feel like they have significant, substantive
defenses to an underlying issue. |In particular, |I’ve
seen this personally in issues where there’s a dispute
bet ween nedi cal doctors over surgical issues, things
like that, that can essentially decide the case for
long termon disabilities and indemity issues. It’s
our concern it’'s twofold that — I noted that the
current proposed rule does not inpose a thirty-day
time limt. It does not include that. W don't know
how t he proposed rule will get inplenented, but if the
new rule gets inplenmented like the current rules with
athirty-day tinme limt, we have significant problens
with that because of the limted ability to get any
deposition testinony. W also have a significant
problemin that the way the current systemis set up
is with tel ephone hearings. There is no live

testimony or any testinony under oath and that you
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have the tel ephoni c hearings going back and forth and
generally witten subm ssions to the Deputy

Comm ssioner at that point. Specifically, the

provi sions we have is there are depositions under the
proposed rule are only allowed if deened necessary,

wi thout really defining what necessary is. |IMs wll
be deni ed unl ess denonstrated need; again, not really
defined. And nost significantly that there’s no opt
out procedure, that there’s no — there’'s no specific
indication in the proposed rule along the way where

t he Deputy Comm ssioner can say this is too
conplicated for this type of hearing, we need to go to
an expedited hearing. Now | think what |1’ve heard is
that in practice, Deputies always have that right.
It’s not spelled out in the rule. The reason | bring
that up is back when we were in the taskforce, there
was a flowchart presented by Deputy Comm ssi oner
Gllen, and | can't recall at this time whether it was
a proposal or if it was his analysis of the current
system but the nost significant part of it was his
flowchart al ong the way had about four decision points
where a case could get resolved at the Executive
Secretary level, and then at a Deputy level after a
tel ephonic hearing at a Deputy level, with alittle

bit nmore involvenent. And then — but ultinmately under
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his flowhart, if a case could not resolved, it ended
up — ended up in three possible resolution options.
One was an expedited hearing; fourteen days in
Ral ei gh, no questions asked. You were going to have a
hearing and hear with sone Deputy who was free. The
second option was anot her expedited hearing where you
basically go, |look at the next nonth’s cal endar and it
gets an added-on generally in the county where the
injury occurred. And then the third option was the
Deputy could decide, well, no, this is just a decision
that needs to go into the regul ar hopper and goes
along with the regular hearing option. W nmuch nore
prefer that type of program or procedure that ends up
with live testinony and a hearing in those appropriate
cases, understanding that along the way we need to
have a process that allows for quick decisions on

m nor medi cal issues, nmaybe a nedication or a

di agnostic test or things along those |ines and trying
to bal ance the defendants’ due process rights and the
plaintiffs’ desire to get quick nedical treatnment, so
if — we’d ask to |l ook at that issue again. Now
briefly going on to the other rules, under Rule 608,
we have — this is the — that deals with requiring the
production of recorded statenents, which we understand

need to be produced. W’re concerned that there’s no
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specific statutory authority for requiring that
recorded statenent to be provided within forty-five
days of the request for hearing or it shall be
excluded from evidence at the hearing. W’'re
concerned substantively then twofold on this is that
there’s no discretion in that rule. If it’s not
provided in forty [sic] days, it says shall be
excluded. And then secondly, the forty-five day

requi renment — | have — ny experience is wth nost
carriers they don't get recorded statenents
transcribed right away. They' |l have the information
summarized in their chart notes and stuff, but they
wait to see if the claimdevelops. | don’t understand
the need for having — | understand the need for
produci ng the recorded statenent, but we don’'t
understand the need for having it within forty-five
days of the request for hearing. W believe that it
should track simlar to Rule 605 and that it should be
within thirty days of when requested, and if it’s not
requested, certainly it needs to be part — provided as
part of a pretrial agreement so that it would be

di scl osed prior to any hearing, but certainly, nornmal
requests for production of the recorded statenent
shoul d be produced within thirty days, but it

shoul dn’t be tied to the request for hearing and the -
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and the renedy should not be conpl ete exclusion of the
recorded statenent. Wth respect to Rule 607, we
believe that — it’'s the standard rule we’ve lived with
all along. Wth respect to request for enploynent
records, we believe that there needs to be sone
[imtation on rel evance rather than just a bl anket
request in every case. It'’s alittle bit open in how
you define enpl oynent records, and in (unintelligible)
case, enploynent records can be stacks and stacks of
docunents with — that really aren’'t relevant to the
case, so we would just ask that that be added. Wth
respect to Rule 609, the sticky thing here is there’s
really not a specific — that we can see — statutory
authority for a notions practice. However, we
recogni ze that the Comm ssion needs to have a notions
practice. |If for some reason this were going to get
struck down, we would represent on behalf of the
defense attorneys we would work with the Plaintiff’s
Bar as well and the Conmi ssion to develop | egislation
to allow notions practice because we realize that one
needs to be in place. That benefits both sides and
the adm nistration of the Act rather than turning
every notions issue into a hearing issue, so we
appreciate that. W just wanted to point out as part

of our duty that we’re concerned about that the — that

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, August 6, 2012 21

t he Rul es Revi ew Conmi ssion may | ook at it and
guestion whether there is statutory authority for
that. Finally, with respect to Rule 616 - this is the
dism ssal of claims — there is a double standard on it
that we have - a one-year dism ssal for voluntary
di sm ssals, but a two-year statute of limtations for
removal. W run into a problemhere. W think they
shoul d be the sane standard because you run into a
semantics issue, and can — we can avoid litigation if
you have the sane standard for — bless you — renova
and voluntary dism ssal, and we believe that they
shoul d both be the one-year — the one-year standard
under that, is that if there is a renoval or a
vol untary di sm ssal taken that there should be a
one-year timeframe. It gives certainty. It tracks
the civil systemon taking a dism ssal and renoving a
case under an active hearing docket, so we just
believe that they should be the same and it will avoid
any litigation in the future on a difference between
those two standards. |’'d be happy to answer any
gquestions as well.

CHAIR YOUNG Any questions for M. Ham |ton?

MR. HAM LTON: None? | was going to pass this
over to Julia Dixon. She's going to talk about fees.

There’s one section in the — in the 600s that tal ks
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about CGuardian ad Litens, and | think Julia m ght be -
were you going to nmention it? GOCkay. |If | can take
one briefly, on the Guardian ad Litemissue with
respect to fees on the defendants, the statutory
authority cited — if you dig down into the civil side
where it’s nentioned, the statutory authority for
assessing fees agai nst the defendants is when a
Guardian ad Litemis defending a civil case, not
prosecuting one, so the question we have is that

whet her that statutory authority really supports, in
instance in this case, where the Guardian ad Litemis
appointed not to defend the child and/ or inconpetent

in sone area, but is actually prosecuting the claim

and that’s just — if you ook at the civil statute —
and | apologize - we’ll have it in our witten
comments. | can’'t renenber the statute off the top of

nmy head that it refers to, but actually, it is the
statutory authority listed with the rule because - if
you | ook at that slightly different context. Thank
you.
CHAIR YOUNG Al right. You're right at twenty
m nutes. Very good.
( SPEAKER DI SM SSED)

CHAIR YOUNG Ms. Dixon, you' re next.

* * * * * *x *
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JULI A DI XON

HAVI NG PREVI OQUSLY BEEN DULY SWORN, was exani ned and
testified as follows:

M5. DIXON:. My nane is Julia Dixon. |I'mwth
Young, Moore and Henderson, and |’m al so here on
behal f of the North Carolina Association of Defense
Attorneys. | wanted to thank you first for the effort
that you’ ve put into drafting these rules, and I know
firsthand that this has been a huge chall enge and a
| ot of work, and we really appreciate your efforts,
and to reiterate what Bruce Ham | ton nentioned, we
al so appreciate the opportunity to give you comments
during the drafting process. | amgoing to speak
t oday about fees, costs and sanctions. Because there
are fees, costs and sanctions throughout the Act, |I'm
going to just give you our brief summary on whet her we
believe there’'s statutory authority for those, and |
woul d note that this may not be an all enconpassing
list, but the rules at issue are 10E .0201, 10E . 0202,
10E . 0203, 10E .0204, 10E .0302, 10G .0104, 10A .0604
and 10A .0612. W certainly don’'t profess to be
experts of the Adm nistrative Procedures Act, but we
woul d note that 150B-19 indicates that an agency may
not establish a fee or other charge, which we would

assert is defined as a cost or a sanction, unless the
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| aw specifically authorized the agency to establish
the fee or other charge, or unless the charge falls
within one of five categories — service to a
governnment entity; copy of a state publication or

ot her docunent, including the mailing of that
docunent; transcript of a public hearing; fees for
conference, workshop or courses, and data processing
services. W would assert that there are numerous
fees and costs throughout the proposed rul es, many of
whi ch are supported by statutory authority, many of
whi ch are supported by the APA. There are a few
however that are not supported by either, and I wll
get to those at the end of ny presentation. Wat the
NCADA woul d assert is that although there nmay be
statutory authority for the costs and the fees set out
in the rules, that the statutes are very clear with
regard to who shall bear those costs and that the
rules are either silent on who shall bear the costs,
or in practice, those costs are typically assessed the
enpl oyers, which we would assert is not within the
statutory authority, particularly in light of the fact
that we are now subject to the APA, so we woul d ask
that the rules list all the fees and costs that wll
be charged to the parties where it’s appropriate and

that the rule states specifically who shall bear that
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cost. So | want to talk with you just about statutory
construction and to illustrate our point with regard
to the fees and the costs. 97-73 is a perfect exanple
of where we believe the General Assenbly has noted
specifically that an enpl oyer shall bear a cost. In
19-73(d), the Ceneral Assenbly gave the Conmm ssion
authority to set fees for educational training
progranms on how to prevent and reduce accidents, and
the General Assenbly specifically noted that that fee
shoul d be inposed on enployers. Wthin that sane
section, 97-73(a), the General Assenbly did not assign
costs and fees to the enployers. They noted that the
Comm ssion had the authority to establish a schedule
of fees for exam nations conducted, reports made,
docunents filed and agreenents reviewed, but there was
no specific language in the statute assigning all of
those costs or fees to the enployers. Since the
CGeneral Assenbly has shown that they know how to
assign costs and fees to the enployers in (d), we
woul d assert that those costs and fees in (a) should
ei ther be divvied out between the parties based on the
type of docunment at issue or should be borne by both
parties together. Another exanple of a statute that
woul d support this argunment is 97-80, and in 97-80(b),

it specifically notes that the Comm ssion shall have
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the power to, quote, “.tax costs against the

parties..,” plural. Al of the costs that are set out
in 97-80 which inpact hearing costs, nediation costs
and depositions costs indicate that those costs shal
be taxed against the parties. That is our position.
Therefore, we would assert that any of the fees
related to hearings, depositions and medi ati ons shoul d
be taxed against the parties jointly or based on the
type of deposition that may be going on. Wth regard
to, for exanple, hearing transcripts, under 97-80, we
woul d assert that (b) talks to hearing transcripts and
costs, as well as 97-73. W would assert that those
costs shoul d be shared or assigned to the appealing
party, and we woul d assert that that is not only good
public policy, but would encourage judicial econony
because it would create a climte where all parties
are nore judicious with their appeal decisions. 1In
the current practice, there’s no disincentive to

wi t hhol d an appeal at any level. 1In addition, with
regard to depositions, we would note that there’ s al so
statutory authority for fees related to depositions
under 97-26.1. However, yet again, the General
Assenbly did not specifically note that enployers
shoul d bear all of those costs. W would assert again

that 97-80 speaks to depositions and that because
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97-80 notes that costs should be taxed agai nst the
parties, plural, that the parties should share those
costs or that the Comm ssion should assign those costs
based on who elects to take the deposition. This
woul d not only decrease the nunber of depositions, but
it would decrease the burden on the nedical providers
who have to sit for those depositions. W would al so
note that foreign | anguage interpreters in the rules
that relate to those costs also would fall under -
specifically as it relates to nediation, would fal
under 97-80 and that those costs shoul d be beared
(phonetic). W note the public policy and question
why t he defendants should be required to pay for a
translator at nediation. W would assune that the
attorney for the plaintiff would be able to
communicate with their owm client. Finally, we would
note that sanctions would fall under the category of
ot her charge pursuant to the APA, and there is a Rule
10E . 0302(b) which notes that there’s a sanction for
failing to — pardon ne — sanction for a failure to
tinely file forns. W would note that that is too
broad and that we are concerned that Rul es Review
Comm ssion may address that. There are sone statutory
basis for assigning sanctions for failure to tinely

file certain forms, such as 97-18(h) with regard to a
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28C, 97-18(j), a Form 60, 61, 63. Certainly, we
acknow edge that there’'s statutory authority for a
sanction for failure to file those fornms tinely, but
t he broad sanction for all fornms we' re concerned
about. Under Rule 10E .0202(b), as well as 10E
.0302(a), we would assert that the sanction for a
failure to pay a fee or cost is not allowed by the
APA, and we’re concerned that Rules Review may strike
those rules. Finally, just as a note, as we were
goi ng through this process of preparing our comments,
we | ooked back at all of the m nutes that have been
previ ously published. Again, we' re not experts on the
APA, but assune that those mnutes will no | onger be
in effect and are concerned that sonme of the mnutes
may not have been addressed in the proposed rul es and
that if they need to go forward and be in effect as
part of the rules, that it m ght be necessary to
review those mnutes to ensure that all of that
information is in the proposed rules. To just give
sone exanples — and I won’t give you all of the
details, but with regard specifically to fees, there
is a set of mnutes regarding a nethod of paynent, a
requi renent that docunents and forns be filed
sinmultaneously with a filing fee, a neno or m nutes

regarding all costs. And again, all costs are not
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reflected in the proposed rules. A fine for a failure
to conmply with the Rule 610(3), IME fees — | don’'t see
t hose necessarily reflected. So in closing, as it
relates to fees, costs and sanctions, we would ask the
Comm ssion to revisit the rules and to ask is there
statutory authority for each of the costs and fees.
I f not, does the APA allow for the costs and fee? |If
either the statute or the APA does allow, what does
the statute say about who shall bear the costs? W
woul d assert that should be specifically spelled out
inthe rule. And finally, we would just ask that you
revisit the old mnutes to determ ne and ensure that
all of the information in those old mnutes, if the
Comm ssi on deens them appropriate to be in the rules,
be addressed in the rules. Thank you for---

CHAIR YOUNG  Any questions---

M5. DI XON: ---your tine.

CHAIR YOUNG ---for Ms. Dixon? Any questions?

( SPEAKER DI SM SSED)
CHAIR YOUNG Ms. Brewer, you have ten m nutes.

JOY BREVER

HAVI NG PREVI QUSLY BEEN DULY SWORN, was exam ned and
testified as foll ows:
M5. BREWER: May it please the Comm ssion, nmy nane

is Joy Brewer. [|I'mwth Brooks, Stevens and Pope, and
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|’ m here today al so speaking on behalf of the North
Carolina Associ ation of Defense Attorneys. 1’ve — |
will be addressing one rule here today. 1It’'s Rule 10A
. 0502, specifically (b)(4) and (7), and this is the
rule dealing with settlenent agreenents, so we believe
that it is a very inportant and critical rule given

t he nunber of clains that are actually resol ved

t hrough settlenment. And again, | reiterate our
appreciation for being involved in this process early
on, and we worked extensively with the Plaintiff’s
Bar, and | think a ot of the issues we had were
resolved, and | think this rule was nodi fied before
bei ng published, but we still have two issues from OUR
perspective that we feel |acks statutory authority.

In (4), the rule says that where liability is denied,
the enpl oyer/carrier or adm nistrator shall undertake
to pay all disputed unpaid nedicals. W do not — the
North Carolina Associati on of Defense Attorneys does
not believe there is any statutory authority for this
requirenent. W also think that it essentially
underm nes the denial of clains by placing liability
on the enployer/carrier or admnistrator. There are
times obviously in denied clainms where a plaintiff my
receive no settlenment, so the noney they receive is

essentially a conprom se of their claimwhich inplies
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that not all of the nedical expenses will be paid. A
recent case cane down fromthe Court of Appeals,

Mal | oy versus Davis Mechani cal, where the Court of

Appeal s specifically acknow edged that a situation may
ari se where a conprom se agreenent is reached that
does not fully conpensate a plaintiff for his or her
medi cal expenses. So while we recogni ze the anount of
unpaid nedicals, it’s a factor for the Comm ssion to
consider in making a determ nation as to whether a
settlenment is fair and just. W do not believe there
is statutory authority to require that the

enpl oyer/carrier or admnistrator undertake to pay al
unpai d nedicals. The second section we are taking
issue with here today under that rule is (7), and
this — specifically, we’'re | ooking at the requirenent
that the parties provide certain notification to

medi cal providers in witing, and | believe in that
section, there's sort of three separate provisions.
One was if one of the parties in the settlenent
agreenent undertakes to pay certain disputed nedicals,
they are to notify the party in witing. |If the

enpl oyee’ s attorney has notified the provider that
they’re not to pursue a claimfor nedical expenses,
that provider is to be notified, and then when a

provi der has actually provided notice that they intend
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to pursue their right to medical costs. And while we
recogni ze this may be an issue, obviously, through
this point, we’ve been operating — we’ve not been
required to provide such notice. Again, we don't
believe there’s any statutory authority, and we
believe that if there’s an issue with this
particular — with this notification, that the proper
fix is statutory as opposed to tinme to be fixed under
the rules. It’s the statutory authority that allows
the plaintiffs’ attorneys to notify the providers not
to pursue their client, so again, we believe it would
be properly addressed through a nodification or
addition to the statute, and that’'s the issues with
Rule — former Rule 502. Thank you.

CHAIR YOUNG Al right. Any questions for
Ms. Brewer?

( SPEAKER DI SM SSED)

CHAIR YOUNG M. Baker, are you going to wap u

You’ ve got five mnutes.

LARRY BAKER

HAVI NG PREVI QUSLY BEEN DULY SWORN, was exam ned and
testified as foll ows:

MR. BAKER  Thank you. It wll be very brief.
just want to comment on one of the rehabilitation

rul es under 10C, which is Rule .0103(5) which defines
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sui tabl e enpl oynent. The second part of that
identifies the statute and when it was enacted of June
24, 2011, and uses the statutory definition the

| egi sl ature enacted. Before that, it sets out a
definition of suitable enploynent which was gl eaned
fromcase |aw and the prior rehabilitation rules. It
woul d be our contention on behalf of the NCADA that
there is no statutory authority for that definition.
And again, the APA provides that where there’s no
statutory authority for the rule, it should not be

i npl emented. There is sone question as to whether or
not, when there was not a previously defined
definition in a statute that subsequently is defined,
if that definition should not also be retroactive.
However, at the very least, it would be the position
of the NCADA that that definition of suitable

enpl oynent should not be included in the rule itself.
As you can see fromthe nunber of people who have cone
up here, we had a very large group who went through
this. W know the Conm ssion spent a | arge anount of
time in drafting these rules. W appreciate the
opportunity that you have given us previously to
comment before these rules were even published in an
effort to try and streanmline this. W |look forward to

the opportunity again of working with the Conmmi ssion
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to create rules that are fair and equitable to
everybody and which, you know, are going to pass a
Rul es Review Conmttee, so we again want to thank you
for the opportunity of being here today. | didn't
gi ve you a chance when | spoke earlier to ask if you
had any questions of nme on Rule 405, so if you have
any questions of any of the coments we’ ve nade, 1’1
be glad to take those at this tine.

CHAIR YOUNG Are there any questions for
M. Baker? Al right. Thank you, M. Baker---

MR. BAKER  Thank you.

CHAIR YOUNG ~---M. Hamlton, M. Dixon,

Ms. Brewer. Appreciate it.
( SPEAKER DI SM SSED)

CHAIR YOUNG Al right. At this tinme, we’d cal
M. Summalt. M. Summalt---

MR. SUMMLT: Thank you very nuch.

CHAIR YOUNG ---if you would just go ahead and
just state your nane and who you represent and the
specific rules that you will discussing this norning.

MR SUMMLT: |’m Vernon Summalt. ['mfromthe
Meckl enburg County Bar. | practice with the Law Firm
of — well, Sumwalt Law Firm and |’ m here representing
t he workers’ conpensation section of the North

Carol i na Advocates for Justice.
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CHAIR YOUNG Al right. And if you d place your

| eft hand on the Bible and raise your right hand.

VERNON SUMAALT

HAVI NG FI RST BEEN DULY SWORN, was exam ned and
testified as foll ows:

CHAI R YOUNG  Thank you, sir. You may proceed

MR. SUMMLT: Thank you. My it please the
Comm ssion, again, |I’mVernon Sumnalt from Charlotte,
and 1" m here representing the workers’ conpensation
section of the North Carolina Advocates for Justice,
and our organization represents the enpl oyees, the
individuals in this state who are injured at work, and
we have several hundred nenbers who practice primarily
wor kers’ conpensation | aw, but whose — at |east a
| arge part of their practice involves representing the
i ndi vi dual s that appear before the Conmm ssion on a
daily basis. On July 30'", we submtted witten
comments and objections to the rules, and we took a
little bit a different approach in that we were nore
focused on the procedural regularity of the rules, at
| east how they conpare to the specific provisions in
Chapter 97, and sone of our comments and objections
were mature to that procedure, but sonme of them can
be — even be characterized as cosnetic. W just

wanted to make sure that they were clear, they were
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easy to foll ow because the rules should be foll owed
not only by represented parties, but also
unrepresented parties as well because that’s one of
our interests that our organization has — is not only
do you — people who have attorneys, but the people who
don’t have attorneys because they’ re working through
this systemas well. | want to bring the Conmmi ssion’s
attention to sonme specific rules that we — that we

rai sed. And nost of these comments are consensus
comments, being that we solicited input from our
executive commttee nenbers and got good feedback on

t hese rules, but some of — all these are consensus
issues. There are a fewthat | would like to discuss
| ater on, specifically with Rule 605 and sone nateri al
that’s not contained in the proposed rules that | want
to address that there is sone debate on, and I’ m not
sure we cane to a consensus, but | wanted to bring the
Conmi ssion’s attention to those issues. The consensus
issues primarily are with Rul e Subchapter A - Rule
404A(b). | do want to touch on Rule 502(b)(7), which
| believe Ms. Dixon touched on in her presentation,
Rul e 1001(i), under Subchapter A, and those are the —
those are the primary rules. First of all wth Rule
404A(b) - and that goes with a 28U - and the proposed

rule again just like the fornmer rule states that the
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parties shall file a Form 28U, and the Court of
Appeal s in the Burchett (phonetic) case, of course,
said that a Form 28U is not mandatory; it’s

perm ssive, so we think that that | anguage woul d be
inconsistent with the Burchett case as it construed
the statute inplenenting a Form 28U. Wth respect to
Rul e 502(b)(7), Ms. Dixon tal ked about this. Qur
comments in our witten comments and objections dealt
with the problemthat plaintiffs’ attorneys have
across the board wth nedical liens. And nost of the
ti mes when we get nedical providers witing us saying
here’s what your bills are, they don’t conply with the
medi cal lien statute. Yet, we know by Section [-717
(phonetic) that the nedical lien statute can apply to
wor kers’ conpensation cases, so the issue we’'ve got is
when we have unpaid nedical bills in a clincher, how
do these get paid out, and how do they get paid out
that, one, is fair to the nedical providers, but, two,
al so satisfies the attorney’s obligation and the
injured worker’s obligation to pay a part of that
settlenment to the medical providers? Wich is — which
is not paying themin full necessarily, but says,

okay, I'Il just disburse it, but here’s how we divide
this up. And the lien statutes do that. They provide

for a proportional decrease, and that’s typically the
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way many of our nmenbers do this in clinchers, but we
woul d |'i ke the Conmi ssion to specify, you know,

here’s — just like it does presently, here’s the
anount of the unpaid bills, here’s how nuch has been
paid by other parties, here’s how nuch is paying paid
out of this clincher because with the Conm ssion’s
approval of that settlenent, we now have sonething to
show t he medi cal provider, |ook, you know, we paid ten
percent of your $100 bill, here’'s $10; you have to
pursue the extra $9.00 in sone other fashion because
what the attorneys and injured workers don't I|ike
doing is getting a disbursenent and having to deal

wi th nmedical providers, and nost of the tinmes, they
will reduce their paynments, but when you have a set
anount in a clincher that disburses it pursuant to a
formthat’s already in the lien statute, then that
makes the nedi cal providers happy, and we can go on
our way and get the noney to other people. The final
rule that we submtted in our witten objections and
comments was the peer reviewrule, Rule 1001(i) of
Subchapter A 1’ve not nmet a nedical provider in this
state who |ikes peer review, and | think nost of ny
col | eagues would agree with ne on that. It serves a
pur pose, but the fact of the matter is we're getting a

| ot of denials based on nedical opinions that take
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pl ace out of state, and one of the issues that cones
up in peer review is whether the review ng doctor is
actually commtting the unauthorized practice of
medicine in North Carolina, which is a well-defined
definition in Chapter 90. And what we woul d propose
is if carriers are going to use peer review, then the
peer reviewer should at | east be licensed in North
Carolina to recogni ze the standard of care here and to
recogni ze the local nedical practices. O herw se,
they’'re at risk for the unauthorized practice of
medicine, and | will say there is a winkle to this
because, for exanple, if we represent enployees in
South Carolina or Virginia who are out of state, that
doesn’t necessarily mean the doctor |icensed in North
Carolina can give that peer review ng opinion because
their authorized treating doctors may be out of state
as well. They may be in the state of residence, so
there may be a little (unintelligible) that’s needed
in the rule just to nake sure that whoever is
reviewi ng the doctor’s recomendation is licensed in
the state where that doctor is also licensed to
practice and where that treatnent will be perforned
because, otherw se, you may run the risk of violating
t he unaut hori zed practice statute. The non-consensus

i ssues — we had a | ot of debate about this, and |I'm
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not sure I'’msold one way or the other with sone of
t hese issues, but | want to bring these to the

Conmi ssion’'s attention. The first deals with

40

Subchapter A, Rule 605, and at |east with the rules |

pull ed off the Conmi ssion’s website, mny understandi ng
is there’s another version of 605 that’s floating
around there that includes not only interrogatories,
but al so request for production of documents, and |I’'m
not sure if I'’mcorrect about that. Is that---7?
COW SSI ONER MEYER: | do believe that there was

sone information submtted. And then when these got

publ i shed, 1’m sure the exact version---

MR. SUMMLT: Ckay.

COW SSI ONER MEYER: ---that was picked up, so
there may be — in fact, | think soneone has
resubmtted that as a comment, that that shoul d be
i ncl uded, so---

MR SUMMLT: That---

COW SSI ONER MEYER: ---that nay be the case.
MR. SUMMLT: Well, | was counting on---
COMWM SSI ONER MEYER: | know there was di scussi

about it with sone input about both.

MR. SUMMLT: Ckay. |I’Il conmment just on requ

on

est

for production in general, assumng that it’s in the
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rule, assuming that it’s in that alternative version.
Ceneral ly speaking, none of us have an issue with
produci ng docunents in our possession consistent with
the contours of Rule 607 and Section 97-25.6(a). One
of the concerns we have is that the scope of request
for production in civil context is that you can get
docunent s outside of your possession, and there is
sonme concerns raised by our nmenbers that that could
lead to two situations. | nean certainly request for
producti on have use, but they can al so be subject to
abuse, and those are the two words that nost of our
menbers focus on — use and abuse — because in conpl ex
clainms, | think they would be useful. | think that in
occupational disease clains, there are certainly
things we want fromthe other side to help us find the
facts we need in clains, but on the other side, | can
certainly see in the run-of-the-mll slip and fall at
work or, you know, you're not going into el aborate

di scovery that the request for production can be
abused in sone situations. W would ask the

Comm ssion to do one of two things, even though we
didn’t submt a formal comment on this, but limt the
scope of request for productions even by — either by
nunber or by scope, and scope woul d be preferable, we

t hi nk, because | think that if you |look at — the
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Comm ssion al so sends out Form 36s, for exanple, that
you have subpoena power. |If a party really wants
docunents that another party doesn’t have in its
possessi on, they can send a subpoena for that sane
information, so there’'s other ways to get it. It
doesn’t deprive a party of getting that information

t hrough other nmeans, but it — by limting the scope of
the request to information in the party’s possession,
it also prevents potential abuse for making that party
chase down stuff and spend ten tinmes as nuch in the
admnistrative claimthat really the system has got -
is geared for sinplicity, and | think that recogni zing
that there is the Form 36 out there that they can get
the sane information, then Iimting the scope of the
request for production either, you know, by who has
the information or by the nunber of requests that
woul d hel p. The other comrent — and sone ot her
commenters (phonetic) may be mentioning this today -
is that there’s a nunber of fornms that are nentioned
in the proposed rules that were incorporated fromthe
prior rules, and there are sone of themthat were not
mentioned in the proposed rules, and I won’t go

t hrough whi ch ones were and weren't today, but the
concern that’s raised is that if there’ s going to be

an anendnent to a form - a substantive anendnment, or
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if there’s going to be a new form then we would
propose that that’s al so subject to the rul e-making
procedure as well because | think that everyone needs
to review those forns because we’'re all working with
them and it just — at |east the transparency |
think — I think that if there’s an issue with a form
that may be critical to either the defense side or the
plaintiff’s side, we want to anticipate these issues
as nuch as possible to nake sure that we have a
wor kabl e formthat the Conm ssion can publish, and
that’s nmy comments. | didn't use the full forty
mnutes. | apologize if you wanted ne to, but we do
t hank you very, very nuch. W do realize this is an
i ncredi bl e undert aki ng.

CHAIR YOUNG Let ne just ask, are there any---

MR SUMMLT: Yes, nma’ an?

CHAIR YOUNG ---questions for M. Sumnalt? And
did you have a prepared summary of your remarks,
M. Summalt, that you'd |ike to present to the court
reporter for marking?

MR. SUMMLT: O her than the---

CHAIR YOUNG  Your letter?

MR. SUMMALT: ---ny letter of July 30'", | have no
prepared remarks so---

CHAIR YOUNG Al right. Could you go ahead
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t hough and hand that over to — do you have an extra
copy of that? W have copies of that letter. |If you
have an extra copy---
MR. SUMMLT: |’ve got ny copy, but you're fine —
| nean---
CHAIR YOUNG That would be fine. If you would
just go ahead and present that over to
M. Constantino, that would great. W’Il mark it and
get it into the record at this tine.
(Exhi bit Nunmber 3 is marked for
identification and admtted into
evi dence.)
CHAI R YOUNG Thank you so nuch
( SPEAKER DI SM SSED)
CHAIR YOUNG Are we going to keep noving forward?
At this time, Ms. Cathy Thanmen. Ms. Thanen---
M5. THAMEN: Good norni ng.
CHAIR YOUNG ---good norning. Good norning
Now, are you here on behal f of | ARP?
M5. THAMEN: | am
CHAIR YOUNG Ckay. Very good. Well, if I can
get you to go ahead and just place your |left hand on

the Bi ble and raise your right hand.

CATHY THAMEN

HAVI NG FI RST BEEN DULY SWORN, was exam ned and
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testified as foll ows:

CHAIR YOUNG Al right. You'll also have forty
m nutes. Feel free not to take it all.

M5. THAMEN. Don’'t worry. It won't take forty,
not at all. M nane is Cathy Thamen. | amthe
presi dent elect of 1ARP. 1ARP is an organi zation —
| ARP of the Carolinas is an organization,
| nt ernati onal Associ ation of Rehabilitation
Prof essionals. W have approxi mately two hundred
menbers in | ARP of the Carolinas. Over eighty-five
percent of those reside in North Carolina and practice
at | east part of their practice as workers’ conp in
North Carolina, so |I’m speaking on behalf of that
group today. | have no legal training. | have
| earned | ong ago not to argue with lawers, that it’s
fruitless, that they are trained to do it, and | am
not. W are not commenting today froma | egal
perspective. W understand that the rehab subset of
rules is a small section of all the rules that you al
have worked so hard to rewite here, but those are the
sections that we'd |like to have sone comments about.
| ARP Board consists of Carla Marshburn who's here
today. She is the president. She’'s also the senior
vi ce-president of Carolina Case Managenent. | amthe

current president elect, and |’ mvice-president at
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Sout hern Rehab Network. Nancy Wells is the innmediate
past president. Nancy is the president of Carolina
Case Managenent. Adele Dooring (phonetic) is here
today. Adele is a senior vocational supervisor with
Sout hern Rehab Network, soon to retire. |’'mso
jealous. Tonya Ballard is our treasurer. Tonya is a
seni or vocational case nmanager from Carolina Case
Managenent. Cindy Boyd is a nenber at large, fornerly
with the Comm ssion as a nurse. She is now nurse
liaison with Duke Rehab. George Page is a nenber at
large. He is president and owner of Page
Rehabilitation Services. Chad Betters is a professor
at Wnston-Salem State University, and he is a nenber
at large. And Donna Irby is a medical supervisor with
Sout hern Rehab Network, and she is a nenber at |arge,
so that conprises the Board, and then we do have a
nunber of nmenbers in the Carolinas. Before | begin ny
remarks, 1'd like to take just a noment to mark the

| oss of two very inportant rehab professionals known
to the Commi ssion for many years and to many of the
parties here today. |In the |last couple of nonths, we
have | ost Nancy Stewart and Brian Preston, and both
have served the rehab profession well and have served
injured workers in North Carolina very well, and their

loss is a deep loss for all of us on a personal and
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prof essional level, but I just wanted to take a no
to publicly recognize their service. ay. Today
the comments 1'd |ike to make include Subchapter 1
of the North Carolina Industrial Comm ssion Rul es

the Wilization of Rehabilitation Professionals in

47

ment

0C

f or

Wrkers’ Conp Clainms. 1’1l begin with .0103 where we
tal k about definitions. This definition in the
proposed rul e has struck out, including a personal
interviewwith the injured worker.

COW SSI ONER CHEATHAM  Just a mnute. Wich
definition---

M5. THAMEN:. | beg your pardon.

COW SSI ONER CHEATHAM  ---are you referring to?

M5. THAMEN. 2(a), line eighteen if you have the

pri nt out.

COWM SSI ONER CHEATHAM  Yep. 2(a)?

M5. THAMEN. Ckay. Line 2(a), yes, ma’am - “case

assessnment; including a personal interviewwth th

e

injured worker.” That has been been struck, and we

feel strongly that nedical case nmanagers, as well
vocati onal case managers need to have a persona
interviewin order to set a rapport. Establishing
relationship with your injured worker whether you’
nurse or a vocational professional requires

establishment of a rapport, and so we feel that th
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needs to be personal involvenent there. To anticipate
a question you mght have, we do not necessarily say
t hat tel ephoni c case managenent cannot be personal.

If a nurse is spending tinme on the tel ephone with an
injured worker, that is personal. To us then the
guestion doesn’t becone whether or not it’s personal;
it’s how long is tel ephonic appropriate. That’s not
addressed by the rule, and we’re not necessarily
addressing that, but in anticipation of the question
that would — that would rul e out tel ephonic, no, not
necessarily, we don't believe it would. Let’'s see,
line 25 to 27, which is (3) under this section, it
defines vocational rehabilitation. This is a |engthy
definition where it begins to speak of, on |ine 27,
“.defined by Item (5) of this rule or applicable
statute and to substantially increase the enpl oyee’s
wage-earning capacity.” W’d nove to strike. W
can’t do that, but we recommend that we strike
substantially increase wage-earning capacity. That’s
never been the goal of vocational rehab. The goal of
vocational rehab is to help a person get to the place
that they can be based on their individual abilities,
their limtations, their education, any retraining
that m ght be available to them and where we can help

themfit back into the society and to the workforce,
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so it’s a very highly individualized thing, and you
never woul d have a guarantee that it would
substantially increase their wages. Now all of us
woul d I ove to have the case where we place a person
and it does substantially increase their wages, and

t hat does happen, but those occasions are rare, so we
feel that it’s an inappropriate thing to try to have
t he rehab professional be responsible for
substantially increasing the wage-earning capacity.
Ckay. Moving on to .0105(d), “To qualify as
rehabilitation professional, a rehabilitation

prof essional must:” — and then we have qualifications,
(1), which are listed (A through (H. W agree with
those qualifications. W propose adding (lI) and
addi ng professional vocational evaluator. This is a
rel atively new designation. There are a |ot of these
folks in North Carolina, primarily because Chad
Betters at Wnston-Sal em State has been so active in
recruiting people for that, but we recommend this
because the certified vocational evaluator credential
is not very well supported anynore. It does stil
exist, but there’s not a |ot of support for it, so
we'd like to see PVEs be able to be included in this.
At the end of Section (1) that we woul d propose to

add, we would like to insert the word “or” because the
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way that it currently reads, we fear that it indicates
that we nust do both of those things, which we don’t
all work for the state, so don't think the state
budget can handle us now, so we'd like it to just be
clear that you have either one of the certifications
under letter [sic] (1) or that you conply to nunber
(2). Mwving on to .0106, Professional Responsibility
of the Rehabilitation Professional in Wrkers’
Conpensation Clainms, on line 18, we do not believe

t hat experts and case consultants should be included
inthis rule. Hstorically, the rehab rul es have
applied to case nanagenent, so applying this to
experts and consultants we think brings a great deal

of confusion. Experts and consultants are not
necessarily coordinating or providing rehabilitation
services. Wat they are doing is either serving as an
educator to the Conm ssion or perhaps providing an
opinion in one specific aspect of a case, so we

di sagree that those fol ks should be included in the
rehab rul es.

COW SSI ONER CHEATHAM  Can you point ne to
exactly where in .0106 you re referencing? | do not
have |ine nunbers.

M5. THAMEN. Ckay. Under .0106, it’s under (d)---

COW SSI ONER CHEATHAM  Uh- huh.
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M5. THAMEN. ---“As case consultants or expert
Wi tnesses, rehabilitation professionals shall provide
unbi ased, objective opinions.”

COW SSI ONER CHEATHAM  Uh- huh.

M5. THAMEN. Are you with ne?

COW SSI ONER CHEATHAM | am

M5. THAMEN. Ckay. We believe that consultants
and expert w tnesses should be struck and that it
shoul d sinply say rehabilitation professionals shal
provi de unbi ased, objective opinions.

COW SSI ONER CHEATHAM  Right. Thank you.

M5. THAMEN:. Thank you. Any other questions about
that? Thank you. GCkay. W also have sone concerns
that we can’'t yet put a firmfinger on, but we worry
that there may occasionally be a conflict in sonme of
our applicable codes of ethics and things that are
required by the statute. The | ARP nenbershi p has been
asked to submt sone of those exanples, and we are
waiting for those, and they will be with our witten
comments that will be subnmitted after today, and |
can't tell you one off the top of ny head today, but I
do have a concern should we ever find ourselves in a
position where the workers’ conp statute requires that
one thing happen, but our code of ethics indicates

t hat somet hing el se shoul d happen, where does the |line
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fall? Where is the decision with the statute? So we
woul d i ke sone clarification of that. GCkay. Moving
on to, let’s see, .0106, and this would be under,
let’s see — this would be under — it | ooks like (1)(9)
that’s struck through. 1It’s line 22 on ny copy, but
it’s under (e) that’s been struck to (f) and (f) has
been struck, and then it |ooks |ike a nunber (1),
al though it could be a letter. It says, “A rehab
prof essional shall not [consist -] conduct or assist
any party in clains negotiation or investigative
activities during his or her assignnent in the case.”
We're very unconfortable with that wording. W don’t
t hink we shoul d ever be doing that. Just because
we’'re no | onger working on the case, we don’t believe
that we should be able to have any part of the
negoti ation or providing investigation. That’'s not
what we do as rehab professionals, and, in fact, that
woul d be agai nst our codes of ethics.

COW SSI ONER CHEATHAM  Now, what is your issue
with the rule?

M5. THAMEN. The rule is that it says during our
assi gnnent .

COW SSI ONER CHEATHAM  Ckay.

M5. THAMEN. W' d just like to end the sentence at

investigative activities. W just don’t want people
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to think that they mght be free to do this after
their case is closed. W don't think there would be
many who would, but it’s a possibility and we find it
unethical. Did | address your question?
COW SSI ONER CHEATHAM  Uh- huh.
M5. THAMEN. Ckay. Al right. Continuing to
. 0107, under Communi cation, this would be — first of
all, we’'d like to propose adding sonmething to this
section. After lines — well, let’'s see, three through
five, which is the very beginning, the insurance
carrier — this would be under (a). “The insurance

carrier shall notify the Conm ssion and all parties on

a Form 25N..,” etcetera, “..and the purpose of the rehab
involvenent.” W' d like to add that the rehab
professional — I’msorry - I'’m|looking at the wong

line - that the Conm ssion would also forward a letter
to the injured worker and/or attorney if represented
to docunent the Comm ssion’ s expectation of
cooperation with the rehabilitation program upfront.
W feel that by addi ng an expectation of conpliance
upfront that it avoids a |lot of wasted tinme, wasted
ener gy, wasted noney, nore notions for the Executive
Secretary to see, that we could overcone sone of that
and just nmove on with the rehab program fromthe

get-go, so we would request that be added. Also, it
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appears in this section that the summary of the rules
has been left out. | know how hard the Conm ssion
wor ked to produce that summary. | al so understand
that at this point, you would have to rewite the
summary before these rules went into effect in order
to have a summary to present, but that sunmary is very
val uable to the injured workers. W can certainly
hand them a copy of the rules, but | think nost of

t hem have benefited from having the summary. |’ m not
sure how defense and plaintiff would feel about that;
woul d be interested to hear, but as rehab

prof essionals, we feel |ike they would benefit from
having the summary rather than having to be given the
entire packet of rules. There s one other thing we'd
like to recommend adding here. 1In the |law — the new
reformed law, it indicates that enployers can get

medi cal information that nay not be related to the
claim but m ght have sone inpact, so we’'d |ike to see
a section here that would say sone sort of |anguage
that woul d indicate that we could get additional

i nformation, |anguage that nakes the foll ow ng point:
Rehab professionals are allowed to obtain nedical
informati on outside of the i medi ate cl ai mtreatnent
records when the parties are in agreenent for the

rehabilitation professional to facilitate the
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gathering of such information. W’re not asking that
we have the rights that the enployers have. That
woul d put us too squarely on one side or the other,
but if all the parties are in agreenent that for
what ever reason they’'d like us to obtain the
information, we’'d like it to be easy for us to be able
to do that. Okay. Also, in this section, this is the
section that tal ks about the first nmeeting occurring
in the attorney’'s office. W would |like to see
t hat - - -

UNI DENTI FI ED COW SSI ONER: Wi ch nunber are
you---?

M5. THAMEN. |I'msorry. Let nme go back to ny
ot her copy — page twelve. | have them marked out by
page nunbers and lines. [It’'s easier for ne that way.
Line sixteen to twenty — okay — this is the very end
of that section. It’s (i). | believeit’'s (i).

UNI DENTI FI ED COW SSI ONER: . 0107(1) ?

M5. THAMEN. Yes. Let’s see — sixteen to twenty.
No, no. I'msorry. Line nine —it’s further up than
that. 1t’s under — it looks like an L, (h) — (1)(h),
perhaps. Again, it looks like an L or a 1 that’s
struck through with an H “If requested by the
injured worker or his attorney”---

CHAI R YOUNG  Yes.
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M5. THAMEN:. Ckay.

CHAIR YOUNG (h).

M5. THAMEN: ---“the initial neeting of the
i njured worker and rehab professional shall take place
at the office of the worker’s attorney and shall occur
within twenty days of the request.” W would |ike
to — we don't like the word “shall” there. W
prefer — or what we prefer to hear it say is this: W
believe this should remain as originally witten and
state, the initial neeting of the injured worker and
the rehabilitation professional shall, if requested by
the injured worker’s attorney, take place at the
office of the injured worker’s attorney and shal
occur within twenty days of the request. So it’s not
that different, but that feels friendlier to us. W
just prefer that |anguage. W don’t have a problem
with neeting in the attorney’'s office, and we find
t hat that enhances comuni cation fromthe start, not
in one hundred percent of the cases, but in nmany cases
t hat enhances our relationship with the attorney and
it assists the attorney, especially sonmeone who may
not have worked with a particul ar case nanager before,
to be able to have a face-to-face and an under st andi ng
that, okay, this is a person | can work with or maybe

this is a person I’mnot sure | want to work with, but
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it allows us to establish a better rapport that way.
Now we’re down to section — that’s perhaps a (j). “If
t he rehab professional believes the injured worker is
not conplying with the provision of rehab services..

CHAIR YOUNG Looks like a (j).

M5. THAMEN. That’'s (j)? Gkay. That's — this
section — we don’t think this section applies to rehab
prof essionals. W think conpliance is a |legal issue
and that this should be addressed by the attorneys and
the Conm ssion. W don't think it's the
responsibility of the rehab professional to prove or
di sprove the conpliance of the individual with the
statute. W recomend adding to — I’msorry. That’s
conpliance. 1’ve mxed up in another part there, but
we just don’t think that this is our job. W’ ve been
asked to do this a couple of tines since the new | aw
went into effect [ast June, but it feels to us that
this is a legal argunent and that we should not be
maki ng | egal argunents. Qur job is to do
rehabilitation. 1It’s to try to assist people with
return to work. Yes, we have to docunent it if they
aren’t doing what has been agreed to do, but
conpliance is a legal term and we don’'t feel we have
any place in that. Oay. |’mnoving on to .0109.

Okay. This would be letter (d), “Wen an enpl oyee
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requests retraining..” Gay. W would propose adding
a nunber 6 there that would read sonmething to the
effect, the rehabilitation professional’s assessnent
of the injured worker’s ability to successfully

conpl ete the requested education or training and
obtain related work at the conpletion of the education
or training, so we feel like if we’re going to address
retraining and reeducation, that’s great. Many tines
we’'re requesting that on behalf of the injured worker
anyway, but we also need to be able to insert our

prof essional judgnent as to is this a good part of a

plan. Ckay. .0109(d) — oh, we just did (d), so now

we’'re going on to — oh, line thirty-three just had
sonme confusing — that’s — this is — it tal ks about -
it’s under (a) struck through, which is now (e). It’'s

just confusing sentence structure. W just seek sone
clarification as to what was actually neant by that
sentence. It tal ks about “The rehab professional

shall obtain fromthe medical provider work
restrictions that address the demands of any proposed
enpl oynent. |If ordered by a physician, the rehab

pr of essi onal shall schedul e an appointnent with a
third-party provider to evaluate an injured worker’s
functional capacity, physical or inpairnents to work.”

We just feel |ike there nust be a word there or sone

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, August 6, 2012 59

meani ng there that’s mssing, and we just request sone
clarification there. Okay. This takes us to (g). It
was (c) struck through and is now — no, (g), (h) -
it’s down to (h). (d) struck through; now (h). For
those of you with line nunbers, line nine. GCkay. W
believe that this should remain as it was originally
witten in the rehab rules. [I’msorry — wong |ine.
Losing ny place here. W’'re down to page — okay.
Sorry - ny fault. Al right. W think that this
coment about the DOT should not be in here. W think
this should renmain as it was in the original rehab
rules. The Dictionary of Occupational Titles is

out dat ed, and the Departnent of Labor has deci ded not
to update the DOT. Now the Social Security

Adm ni stration has made a decision that they’ re going
to attenpt their own update, but there’s no tineframe
for when this is going to happen, so we feel like it
woul d not be wise to take the DOT and the Handbook for
Anal yzi ng Jobs which are conpani on docunents and are
now outdated to use for all jobs analysis in workers’
conp situations. There are many jobs that many

wor kers’ conp cl ai mants now have that are not in the
DOT, and when you go to the DOT and you try to find

t he best guess or the closest thing, many tinmes you

come up with sonmething that's conpletely different
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fromthe actual job the person is doing. Wth the
advent of really good, onsite job analysis by trained
rehab professionals, we have an opportunity to use the
DOT when appropriate, but you also see in witing and
many tinmes in photography and/or video what the job
actually requires, and this can be nore hel pful to the
physi cian in making a determ nation about whether or
not this person ought to be doing that job than having
to depend solely on information from an outdated
docunent. All right. Mving to .0110 — and this
would be — this is under — it looks like (c) that has
been stricken. Ch, it’s up — no, that’s not correct.
It’s up at the top. It’s under (a) that was stricken
and is now (b). [It’s where that term “manifest

i njustice” cones up. Now we’re not |awers. W'’ve

| ooked it up. W' ve read the definitions, and we find
it quite scary and just find it inappropriate to

wor kers’ conpensation rehab case managenent. | don’t
know if there are other areas of the conp law that it
m ght apply, but in dealing with the rehabilitation
prof essional and the work that we do to help injured
wor kers, we cannot imagi ne manifest injustice
occurring. It just does not seem pl ausi ble to us.
It’s just a termwe find objectionable. W also do

recommend down at — al so under (b) where the Executive
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Secretary’s Ofice - notions are filed to the
“.Secretary’s Ofice and served upon all parties and
the rehab professional,” it would just nake us feel
better if you d add that word “sinultaneously” after
rehab professional, so we always know that we get the
notion if there’'s a notion to renove at the sane tine
everybody el se receives that. Gay. Section .0200 -
again, I amnot speaking froma | egal perspective. W
are speaking fromthe perspective of rehabilitation
professionals. It is for the Comm ssion and the

| awers to determ ne, and | guess the rul e- maki ng
conmmittee, all the legal aspects of this, but we find
it disturbing that the rules would ever be suspended.
If we are going to have rules, then we feel |ike we
should all be following the rules. And why would the
rul es be suspended either to help us or hurt us? W
feel like if we have rules, we need to follow them so
we do object to an ability to suspend the rules, with
all due respect. And then .0202, Sanctions, under
(a), “For ineffective delivery of rehabilitation
services, failure to conply with applicable | aws,
rules, regulations..,” etcetera, etcetera, etcetera.
W would like to see the Comm ssion may prohibit or
restrict a rehabilitation professional or group of

rehab professionals’ further participation by
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particul ar rehab professionals. W would — we would
not like to see “shall.” The word “shall” indicates
that you're going to be forced to do that any tine
there’s an issue brought up that you may find
obj ecti onable. Having worked with the Conm ssion for
many years, | know that there are tines when people
can conme to you and say this was the situation, this
was not ny intent and people are able to nove on, or
there are situations where a case can be transferred
to soneone el se and the case can nove forward, but we
would i ke to see the word “may” instead of “shall”
there. In addition, we would like to see healthcare
providers not included in this. W don't perceive
them as part of the rehabilitation process so far as
case managenent is concerned. They are providers and
t herapi sts, so we suggest finishing that sentence
about failure to respond to lawful orders this way:
Rehabilitation professionals or rehabilitation
conpani es, period. Again, we do strenuously object to
the term “mani fest injustice” anywhere in the docunent
that refers to rehabilitation. Do you have any
gquestions?

CHAI R YOUNG  Any questions for Ms. Thanmen? No,
ma’ am

M5. THAMEN: Thank you very much for your tine,
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and we will submit our conments in witing before the
deadl i ne.

CHAIR YOUNG Al right. Very good. You don’'t
have any today to submt to the---

M5. THAMEN: No, not today.

CHAIR YOUNG ---reporter? Al right. Thank
you, Ms. Thanen.

( SPEAKER DI SM SSED)

CHAIR YOUNG W’re going to keep noving forward
here. W’'Ill go with M. Hank Patterson at this tinme
who | believe is speaking on behal f of hinself.

M. Patterson, good norning.

MR. PATTERSON. Good norni ng

CHAIR YOUNG Could I get you to please, sir,
pl ace your left hand on the Bible and raise your right
hand?

HENRY N. PATTERSON, JR

HAVI NG FI RST BEEN DULY SWORN, was exam ned and
testified as follows:

CHAI R YOUNG Thank you, sir. Go ahead and state
your name and for whom you represent and any rul es
that you will be addressing today, if you'd outline
t hose, pl ease.

MR. PATTERSON. Yes. M nane is Henry N

Patterson, Jr., and | practice |law in Chapel Hill,

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, August 6, 2012 64

with Patterson and Harkavy. M firmis counsel to the
North Carolina State AFL-CI O However, |’'mnot here
today on behalf of the AFL-CIO M remarks do not
necessarily reflect the views of the North Carolina
State AFL-CI O, although | hope at sonme point | can
convince themof this and discuss this. Let nme — |et
me just say a fewthings. First, let ne say |’ m going
to file extensive, witten comments following this
heari ng, commenting on sone areas that | had not

pl anned to comment on based on the discussion here
this nmorning. | want to say initially that | guess

| ve practiced before the Conm ssion for nore than
forty years, and during that time, |’'ve been — 1’ ve
chaired |i ke several Conm ssion conmittees or advisory
council commttees, and this is — our systemis a good
system and it’s — and changes, even though they | ook
smal |, may have nmmjor inpacts on the system so |
think we need to all be very cautious on what we
suggest and do that may change a systemthat works
pretty well. In fact, |last week the National Acadeny
of Social Insurance published sone statistics on the
cost to enployers in the different states in workers’
conpensation, and North Carolina costs for enployer
payrol |l was bel ow the nedium and we all know from

national studies that our benefits are adequate or
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generous conpared to other states, so we have a good
systemthat’s worked well over many years. Let ne
first —and | think that nmy concern first — or often
it’s first just for the — 1 think for the system

That is, is the systemgoing to — you know, is the
change going to affect the way the system works? So
that — let me — let nme first say — let ne first
mention ny point of discovery. There s a proposal

that the Conm ssion’s discovery provisions be expanded
to include request for production of docunents. Now I
was chair in 1998 of the last commttee at the

Comm ssion to study discovery. That commttee was
made up of fornmer Conm ssioner Mavretic, nyself, |
bel i eve fornmer Deputy Conmm ssioner Hedrick, Executive
Secretary Stacy [sic] Waver and so forth, and we
spent considerable tinme discussing discovery. The Act
mandat es that discovery and other — the processes,
procedures in discovery under — says — 97-80 of the
Act — “.shall be as summary and sinple as reasonably
may be,” so that’s the guiding principle, that

di scovery should be sinple. Nowin Wsconsin, there's
no di scovery. There are no interrogatories. There
are no depositions. There's just no discovery, and
their systemis held up as a nodel of efficiency. And

then there are other state systens that have extensive
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di scovery corresponding with what we’d see in the
civil justice system and | think Bruce Ham Iton this
nmorni ng said that there was no — you know, we should
avoid an attenpt to try to make this a civil system
entirely, so | would say that any changes to di scovery
that has worked fairly well should be undertaken
carefully. | don’t know how — nyself, | don’t know
how you justify authorizing request for production
when we have Rul e 607 which already requires the
production of docunents by a party follow ng, you
know, receipt of a letter or request for those
docunents in witing, so it looks |like to nme that
request for production duplicates in part, that
conplicates things, requires nore paperwork, nore
formality. | just don’t personally see any basis for
expandi ng — you know, expandi ng discovery. |If

anyt hing, we need to be |ooking at contracting

di scovery, but based on ny experience, nmuch of the

di scovery | receive and respond to is sinply a canned
interrogatories that often don’t have anything to do
with ny claimat all that I’"mdealing wwth, and so if
anyt hing, we — you know, we tried to tighten these up
in 1998 and 1999, but if anything, we should be

| ooking at tightening these up further, and we

certainly shouldn’t be changing these provisions in ny
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vi ew unl ess we have a very careful consideration by a
commttee at the Comm ssion of this, probably at a
tinme other than now - this tine when we’'re naking al

t hese ot her changes. Vernon Sumwalt di scussed ny
second point - that is, the forms. The Comm ssion
formse — many of the Comm ssion forns thensel ves are
very sensitive - the Form 60, the 63, the 21, the 26
and 26A. And we go back in our jurisprudence in

wor kers’ conpensation, we have — often have di scussion
by the Courts of the particular fornms, and so a little
smal |l change in the | anguage in the formmy nake a
maj or difference in rights under the Act, and | don’t
believe that the adoption of the fornms thensel ves are
subj ect to the APA or should be, but | do believe as
part of these rules, there should be a rule that

i ndi cates that before the Conm ssion changes a form or
adopts a new form that the Comm ssion should publish
that formfor comment by — you know, by the public.
And based on sone informal discussions with the Ofice
of Admi nistrative Hearings, | believe that's possible.
That is, it’s not necessary to say the formitself is
subject to the APA, but provide that before forns are
adopted, they are, again, published in sone way and
there’ s opportunity for comrents so the Conm ssion has

that benefit of that. One other thing | wanted to
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comment on briefly — and again, |I’mgoing to expand on
this in ny witten conment, and | wll nyself
personally try to go to the Ofice of Admnistrative
Hearings and try to explore this a little nore and
what | anguage could be used to get to that end, but
it’s very inportant again that the forns be carefully
constructed, as we all appreciate. Last point —
18(k), this question of Rule 405 - this — the purpose
of 97-18(k) was to nmake sure that questions of

rei nstatenment of conpensation for enpl oyees whose
conpensati on had either been unilaterally term nated
or term nated pursuant to Comm ssion orders was acted
on quickly by the Comm ssion, so that the inperative
there is that the — they’'re to be considered on a
preenptive basis, which nmeans before anything el se.
The — before 18 — 97-18(k), reinstatenent of
conpensation in those sane situations could be
acconplished by a notion. The North Carolina Bar
Associ ation forns manual predating 97-18(k) includes a
notion for reinstatenent of conpensation so that those
notions could be filed. There was no provision for —
necessarily for a tel ephonic hearing and — but they
didn’t have to be heard on a preenptive basis. | fai
to see the nerits of an argunent that the Conmi ssion

by providing the opportunity for the defendants to
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make their views known and to make their argunents
known and in fact to hear fromthe plaintiff before a
ruling on the notion is in some way not sanctioned by
the statute or not contenplated by the statute.

CHAIR YOUNG M. Patterson---

MR, PATTERSON:  Yes?

CHAIR YOUNG ---you have two m nutes

MR PATTERSON: And so that’s — it seens to ne
that’s just providing sone additional due process and
addi tional opportunity. | think the Conmm ssion has
done an excellent job in trying to craft an
appropriate rule to address the 18 — 97-18(k)
guestion. Thank you.

COWM SSI ONER MEYER: | have one question,

M. Patterson.

MR. PATTERSON: Yes?

COWM SSI ONER MEYER:  Are you proposi ng any
particular — with regard to the forns’ issue, are you
proposi ng an addition or amendnent to any existing
rule, or are you proposing a new rule to address the
i ssues of the forns?

MR PATTERSON:. | believe that would be a new
rul e.

COW SSI ONER MEYER:  Ckay.

MR. PATTERSON. Now you would be nore famli ar,
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but | think that

COWMM SSI ONER MEYER

not dealt with, but
under st ood- - -

MR. PATTERSON:

COMM SSI ONER MEYER

MR. PATTERSON:

it’s just not dealt wth.

Yeah, it appears that it’s

just wanted to nake sure |

Ri ght .
---your position.
don't fee

And | think — |

confortable nyself saying this is the | anguage you use

unl ess |

the Ofice of Adm nistrative Hearings,

went over and sat down formally and nmet with

and | have

talked wwth them at tel ephone and they did indicate

that what | was suggesting could be done
appropriately, but "’'mnot —and | will — before
Septenber 14'" 1’1l make a specific proposal on that.
Thank you very nuch.

CHAI R YOUNG  Thank you, M. Patterson

( SPEAKER DI SM SSED)

CHAIR YOUNG At this point,

I’d like to go ahead

and call Alison Crews forward. After Ms. Crews

speaks, we will then take a five-mnute recess. W
wll return and Jane Rouse will speak, Steve Keene,
Brian Allen and John MM Illan. M. Crews, if you'd

conme forward, please.

You’ re speaki ng, Ms.

Rehabi litati on Managenent.

You do have forty m nutes.
Crews, | believe on behal f of

s that right?
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M5. CREWs: | won’t take that |ong.
CHAIR YOUNG Al right. 1If you would place your
| eft hand on the Bible and raise your right hand.

ALl SON CREWS

HAVI NG FI RST BEEN DULY SWORN, was exam ned and
testified as foll ows:

CHAIR YOUNG Al right. M. Crews, you my go
ahead and state your nane, with whomyou're affiliated
and the proposed rules that you will be addressing
t oday.

M5. CREWs: My nanme is Alison Crews. |’ma case

managenent supervi sor for Rehabilitati on Managenent,

| ncorporated, hereafter will be referred to as RM
because | can’t say that that many tinmes. 1It’s too
long. |'’mhere today to speak on behal f of the owners

of RM, Jerry Pruitt and Beth Revis (phonetic). They
were not able to be here today. RM has reviewed the
proposed rehabilitation rule changes related to - in
the recent reformin the workers’ conpensation law in
North Carolina. | want to start out by saying we
appreci ate the efforts of the Comm ssion to anend the
rules in accordance with House Bill 709 and also in -
taking into consideration our concerns. The owners of
RM have related the foll ow ng concerns regarding the

proposed rules: 1’'Il start with the definitions - the
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definition of suitable enploynment. The old definition
of suitable enploynent renmains and the anended rul es
of the new definition is not spelled out with the

di stinction between pre-MM and post-MM. [It’s RM’s
position that this definition should be spelled out as
it was in the previous rules and as — and as it is in
the new law. In the comments that | wll submt, |
have the | anguage of the law also witten in here.

The second position refers to the definition of
vocational rehabilitation, the phrase, “.and to
substantial increase enployee’s wage-earning
capacity.” RM’s position is this should be renoved
fromthe definition of vocational rehabilitation. The
nost significant portion of the new definition of

sui tabl e enpl oynent is that wages have been renoved
fromthat definition. As based on the new reform

| aws, there’s no requirenent that the post-MM job

of fer include any specific likelihood that the
claimant will advance to their pre-injury average
weekl y wage.

CHAIR YOUNG Ms. Crews, could you step a little
closer to the m crophone? You re fading a little bit
on us. Thank you.

M5. CREWS: Sorry. | have — drop off the end of

my sentences. The third concern that we would like to
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di scuss - is that better?

CHAIR YOUNG Alittle bit.

THE COURT REPORTER It doesn’t anplify. It’s
only built to record.

CHAIR YOUNG | understand, but up here---

M5, CREWG: | ---

CHAIR YOUNG ---we're having difficulty. W
have a roar above us, so | was just trying to see if
we could — go ahead.

M5. CREWs: Okay. I’Il try to be louder. The
third issue that we would like to address is
interaction with physicians. It is our position that
as part of the definitions of nedical rehabilitation
and vocational rehabilitation, RPs should have the
sane reasonabl e access to nedical information as
outlined in the law 97-26 — I'msorry — 25.6. RM'’s
position is in witten conmunications to the
physi ci ans, such as in the case as with a jobsite
anal ysis. The precedent set forth in the |aw
regarding providing a copy to the enpl oyee within ten
days of a response fromthe physician should apply,
which will bring nme to the next concern. [It’s also
under the vocational rehabilitation. (g), it says,
“The worker or the worker’s attorney shall have seven

busi ness days fromthe mailing of the description to
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notify the RP, all parties and the physician of any
obj ections or anmendnents thereto. The job description
and the objections or anendnents, if any, shall be
submtted to the physician sinmultaneously.” RM does
not agree that an attorney can anmend a job
description. W understand objections, but anending a
job description. It is also our position that this
seens to counter to the law. The |aw specifies any
job is reasonable as |long as the physician agrees it
is part of the treatnent or rehabilitation plan of the
injured worker. Fifth, under vocati onal
rehabilitation, (h), it says you shall reference the
DOT nunber. RM does not agree that the DOT shoul d be
the sole reference utilized and should not be required
on the JSA. W believe it should be renoved. And

| ast, RM has concerns that the rules do not reflect
the new statutes in the |law pertaining to vocati onal
rehabilitation, and feels that vocational
rehabilitation should reflect the franmework of the new
aw. An exanple, the new | aw does not reference the
federal hierarchy of return to work. However, this
priority to return to work remains in the framework of
the proposed revisions to the newrules. RM does not
agree this should be included as proposed in the

revised rules, but rather nodified to reflect the
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| anguage of the newlaw. N C GS. 97-32.2 — it says
vocational rehabilitation, (f), in the law - it gives
the priority of return to work saying, “Return-to-work
options should be considered with order of priority

given to returning the enployee to suitable enpl oynent
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with the current enployer, returning the enployee to
sui tabl e enpl oynent with a new enpl oyer, and, if
appropriate, formal education or vocational training
to prepare the enployee for suitable enploynent with
the current enployer or a new enployer.” Thank you
for your tine.

CHAIR YOUNG Are there any questions for
Ms. Crews? No questions. Al right. Thank you,

Ms. Crews. You have nothing witten to submt
t oday- - -

M5. CREWS: | do.

CHAIR YOUNG ---to the court reporter, do you?
Wul d you kindly hand that to the court reporter?
think that’'s Exhibit 3 [sic] at this nonent, |
believe. Go ahead and have that nmarked. W’'IlI| get
that into the record.

(Exhi bit Nunmber 4 is marked for
identification and admtted into
evi dence.)

CHAIR YOUNG W will stand in recess for five
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mnutes. And then we will return and Ms. Jane Rouse
will be up next.
(OFF THE RECORD)

CHAIR YOUNG Al right. W’re back on the
record this nmorning in our public hearing regarding
the proposed rules. At this tinme, Jane Rouse will
begin. M. Rouse, would you place your |eft hand on

the Bible and raise your right hand?

JANE ROUSE

HAVI NG FI RST BEEN DULY SWORN, was exam ned and
testified as follows:

CHAIR YOUNG Al right. M. Rouse, you wll
have forty mnutes as you’ re speaking on behal f of
Sout her n Rehab.

M5. ROUSE: And it won’t take that | ong.

CHAIR YOUNG It won't take that long. Al
right. You have forty m nutes.

M5. ROUSE: (kay.

CHAI R YOUNG And you may begin.

M5. ROUSE: M nanme is Jane Rouse, and |I’'m
presi dent of Southern Rehab Network, a nedical and
vocati onal case managenent conpany. | represent
fifty — approximately fifty nedi cal and vocati onal
case nmanagers that work in North Carolina. | amhere

to speak about the rehab rules. | aman RN, and |
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have a Master’s in Rehab Counseling. [|I'mcertified as
a Carolina — 1 nmean as a CCM - Carolina Case
Managenent - |I’msorry — certified case nmanager.

UNI DENTI FI ED SPEAKER: She don’t work for us.

M5. ROUSE: | don't work for her. Certified
rehab counselor, certified disability managenent
specialist and a |licensed professional counsel or.
|’ ve been doing this job for thirty-one years, which
makes ne feel bad, but | was around with the original
start of the rules, and what | would Iike to stress -
the spirit of the rules. They were a joint effort by
all parties to establish guidelines to pronote
cooperation and pronote the professionalismof rehab
of the injured worker. |n paraphrasing a national
rehab definition, it is an effort to return an
individual to as normal a lifestyle as possible that
they had prior to injury. W now have credenti al ed,
experienced rehab professionals, both nedical and
vocational, with the intent of assisting the injured
worker in their recovery and return to the workpl ace.
For the nost part, our people like the rules. It
gi ves everyone an idea of our job and gives us
gui del i nes and backup when we’re asked to do things
t hat are outside our boundaries or not allowed to do

things in atinmely manner. | agree with the | ARP
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recommendati ons of the updated rules. Also of note, a
coupl e of additions, on our interactions with the
physi ci ans, page — | go by the page thirteen, but |
have it as 10C . 0108, the first sentence.

UNI DENTI FI ED COW SSI ONER: Under (a)?

M5. ROUSE: Yeah. Uh-huh. Yes, under (a), when
they stated the identification. W’ ve recently cone
under an issue with this where sone doctors’ offices
wer e asking our case nmanagers to give their driver’s
license and their car keys while we were there to
prove who we were. Well, ny people took offense
because you have these things called security,
identity theft and all that kind of stuff these days.
Plus, if the car keys are locked up in a drawer while
they’'re at a doctor’s office, you can’t go hone if
they go to lunch. So we propose that you just add a
little statenment that that nmay be a conpany |ID or
pr of essi onal business card, and | think nost people do
that, but | agree. That needs — you know, you need to
show who you are when you go into a doctor’s office.

It helps all their personnel keep things on track.

Do — okay. |’ve already said that. Al so, down the
page on line twenty-nine of that, it says — no, nunber
(5), it says, “The injured worker or attorney has

consented to the communications,” and it kind of
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| eaves it at that. Can you just please add verbal or
in witing because that way, there’ s just no question?
It just nmakes it easier. |In regard to vocational

pl acenent, | don’t know of any vocational person that
woul d not |ike to have the perfect case and have - and
hel p soneone beconme nuch nore than they were prior to
they got hurt. The adjustor for sure, |’m assum ng,
woul d have a better case to settle. The injured

wor ker woul d be better off later on. Yet, we have to
deal with what we have and by using all criteria in an
assessnment to get themthe best possible outcone that

we can, and that hierarchy that’s in the nationa

rules, | would say — or nationally accepted and that
were in the old rules, | totally — you know, that’s
the way you have to go. | can renenber at one point

intime when we did rehab that they wouldn’t all ow
self-enploynent. Well, that may be a viable entity
these days. It is for a lot of people that have not
been injured, but then again, you' ve already |ooked at
everything el se and you’ ve | ooked at retraining prior
to considering things like that. To pronote a
cooperative effort and do what we could to inprove the
i ndustry, we net seven or eight years ago with the
Comm ssioners and gave themour plan to assist in this

effort, and all this does is pronote the rules.
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Nunber one, we established the registry. W now have
a registry that you can go to — all parties — to see
if this person is qualified. You can't get on the
regi stry unless you are qualified. Nunber two, we set
up education for all rehab professionals. A program
was established and approved by all parties for a
class to teach the rules and give feedback to pronote
cooperation. To date, we have ei ght hundred and
thirty some people that have taken this six and hal f
hour class. W now have over a hundred, and | have
five or six sitting on ny desk that | have to send
back, saying we're full for the Wbinar in Cctober.
Everyone but three of these people are out of state,
all the way from Oregon, Washington State, New York,
Pennsyl vani a, Chicago, Florida. They re from
everywhere and from conpanies |’ve never heard of, so
therefore, those — nost of these people are

tel ephonic. This has been an eye-openi ng experience
to see the nunber of people that were not even aware
we had rules. Now a lot of themknow, and I'’m sure a
much better percentage of cooperation and adherence to
the rules will cone out of this. Peer review— this
was al so suggested, and al though not formalized, the
advi sory comm ttee has been an excel |l ent programt hat

we ourselves can go to if we have a question about
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whet her we should or shouldn’t do things. In
concl usi on, we as rehab professionals have over the
years tried to pronote our occupation, and we only
want respect, input and acknow edgenent that we are
experts in our fields just |ike PTs, OIs, docs. W
don’t want to be adjustors. W don't want to be

| awyers. We just want to do our jobs and help the
injured worker return to his or her pre-injury status
or as close to that as possible. | stand behind our
pr of essi onal organi zation, and I’ m proud of ny

enpl oyees and trust that we're out there trying to do
the right thing. Let us do our jobs, give us
reasonabl e rules, and the injured worker wll
hopeful |y benefit beyond the claim Thank you.

CHAIR YOUNG Any questions? Any questions? Al
right. Do you have a summary by chance, M. Rouse, of
your witten conments?

M5. ROUSE: No, but | wll.

CHAIR YOUNG Al right. No problem No problem
at all.

( SPEAKER DI SM SSED)

CHAIR YOUNG Al right. Steve Keene, if youd
cone forward. And also in the neantine, two others
signed up this norning to speak — Brian Allen and John

McM I lan. Are there others who may have conme in a
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little bit later who wi sh to speak who have not signed
up? |If you need to, you need to see Ms. Cronk

(phonetic) over here at the desk and sign up please at
this time. Al right. M. Keene, if you d place your

| eft hand on the Bible and raise your right hand.

STEVE KEENE

HAVI NG FI RST BEEN DULY SWORN, was exam ned and
testified as foll ows:

CHAIR YOUNG  Thank you. |If you d state your
name, with whomyou are here and any particular rules
that you wi sh to address.

MR. KEENE: Thank you. My it please the
Comm ssion, ny nane is Steve Keene. |’ m general
counsel for the North Carolina Medical Society here in
Ral eigh. W' re the statew de professional association
for physicians, and we al so have sonme physici an
assi stant nenbers in our organization. M/ only goal
this morning is to identify sone specific provisions
of the proposed rul e package that we intend to address
in the formal coments we’' Il be submtting before the
record is closed in a few weeks. First, I'd like to
mention under section 10A . 0410, Conmunication for
Medi cal I nformation, we support this provision because
we believe it resolves sone anmbiguity regarding

whet her 97-25.6(c)(2) authorizes an enpl oyer request
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medi cal information on all of the issues addressed in
the existing nedical status questionnaire wthout the
enpl oyee’ s express authorization. Mny nedi cal
practices are famliar with this form and we think
its continued use is appropriate. The next provision
i s under that sane section, .0502, Conprom se
Settlement Agreenents. W support this as it relates
to the handling of unpaid nedical expenses. The
current practice |leaves the potential for, and has
resulted in, unpaid nedical providers being uninforned
about the status of the case and pendi ng paynents and
maki ng resol ution of accounts very inpractical in sone
circunstances. The rule would nmake this a nore
transparent and fair process. The next provision is

. 0613, Expert Wtnesses and Fees. W al so support
that provision. W believe it will provide a tinely
and transparent nethod for conpensation of experts and
the tinmeframes we believe are reasonable. As to

. 0614, Medical Provider Fee Dispute Procedure, we
support that provision, and we believe it would result
in nore consistent attention to, and resolution of,
medi cal fee disputes. Sane section, .1001,
Preaut hori zation for Medical Treatnment - we appreciate
t he tremendous amount of work that’s gone into this

provision. W do anticipate providing further input

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, August 6, 2012 84

on this provision in the witten cormments we plan to
submt before the commenting period. Because this
provision is not actually addressing the rule that was
in place prior to the APA re-adoption requirenment, we
bel i eve the Conmm ssion should take or could take
additional tine if needed to be sure this rule is
ready for inplenmentation. The next section is under
section 10F .0101, Electronic Medical Billing and
Paynment Requirenent. W strongly support this
provision. W believe it will bring work conp
transactions closer to the current electronic
standards used across the country and nore broadly in
the heal thcare industry, and it will allow nedical
practices, billing conpanies, clearing houses and
carriers to automate how workers’ conp nedical bills
and paynents are processed and reduce paperwork, which
is — which is good for all of those entities |
described and for the systemgenerally. The | ast
comment is on — in section 10J .0101, Fees for Medi cal
Conmpensation. 97-26(a) requires that the Conm ssion
shoul d “.periodically review the schedul e and nmake
revisions.” W don’t believe over tine this provision
has been inplenmented correctly sinply because the
schedul e has not received the | evel of attention and

review we believe is appropriate. It’s telling that
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t he schedule is based on the 1995 Medicare fee
schedule. W acknow edge that this is just one of
many rules that the Conm ssion is required to readopt
by year’s end, but we believe the nedical fee schedul e
needs attention at the Comm ssion’s earliest
opportunity, and that concludes ny coments.

CHAIR YOUNG Al right. Are there any questions
at all? Any questions? Al right. Thank you, sir.

MR. KEENE: Thank you.

CHAIR YOUNG W appreciate it.

( SPEAKER DI SM SSED)

CHAIR YOUNG Al right. At this tine, Brian
Al'l en, Progressive Medical, if you d cone forward,
sir.

MR. ALLEN. Thank you.

CHAI R YOUNG Pl ace your hand on the Bible and

rai se your right hand.

BRI AN ALLEN

HAVI NG FI RST BEEN DULY SWORN, was exam ned and
testified as foll ows:
CHAI R YOUNG  Thank you, sir.

MR. ALLEN. Chair Young, nenbers of the

Comm ssion, | appreciate the opportunity to be here.
My name is Brian Allen. |'mthe vice-president of
government affairs for Progressive Medical, Inc., and
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two ot her conpanies at our enterprise — Stone River
Phar macy Sol utions and P2P, which is an el ectronic
billing provider. Progressive Medical is a work conp
pharmacy PBM and Stone River Pharmacy Solutions is a
third-party billing processor. W accept assignnent
of clains from pharmaci es and process those clains for
t hem whi ch allows the pharmacy to kind of keep their
workflows in their normal routine, and it avoids them
having to create a whol e back shop just to process
work conp clainms which typically represent |ess than
five percent of their business so — and then P2P is a
| arge provider of electronic billing services in work
conp around the country. W provide services to both
payers and to providers and help themtake their
bills, put theminto an electronic format and get

t hose processed, so we have a few recommendati ons
regarding Rule 10F, the electronic billing rule. And
under the Definitions section which is .0102, we woul d
recommend adding the definition of a processing agent.
Too often, they’ ' re not recognized in anywhere in the
rule or statute, and then when questions arise, they
don’t have standing to be able to address those
gquestions, and so we would just recommend that they be
recogni zed in the system and we’' |l provide sone

witten comments that will help maybe give you sone
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gui dance on how t hat should look. 1In section .0103,
we woul d recommend that you add a paragraph (c) that
woul d allow for rmutually agreed upon formats. 1In the
work conmp world now, there’s already a | ot of

el ectronic transaction taking place between different
entities, and we would certainly not want to

di scourage them from continuing to do that, and sone
of their formats are cl ose, but not exactly aligned
with the standard that you’ ve aligned, but they do
include all of the data el enents that you re | ooking
for, and if they're already in place, we don’t know
that there’s a real conpelling need to force theminto
anot her standard as long as they’'re transmtting the
information that’s necessary to process the bill, so
we'd certainly just encourage you to add sonet hi ng---

COWMWM SSI ONER MEYER: Can | ---

MR. ALLEN. ---align for nmutually agreed upon
formats.
COWM SSI ONER MEYER: ---make sure where you're

referring to?
MR. ALLEN: So it’s---
COW SSI ONER MEYER: . 01037
MR. ALLEN.  Yeah, .0103.
COWM SSI ONER MEYER:  (c) ?

MR. ALLEN. Yeah, we woul d just suggest nmaybe
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addi ng a paragraph (c)?

COWM SSI ONER MEYER: Adding a (c).

MR. ALLEN. But just says, you know, that they —
you can use nutually agreed upon formats as | ong as
they contain all the data elenents, and we' || provide
that in witten conment as well before the---

COW SSI ONER MEYER:  And (b) does---

MR. ALLEN. ---close of the tinme period.
COW SSI ONER MEYER: ---not address that?
MR, ALLEN. Well, it’s not real clear. (b) talks

about a direct entry nodel, and these may or nmay not
be direct entry nodels, and so we weren't sure if it
covered it, or maybe you could just add in there---

COWM SSI ONER MEYER:  Wel |, | guess what ny
guestion was the | anguage “..provi ded t he net hodol ogy
conplies with the data content requirenents of the
adopted formats and these rules.”

MR. ALLEN:. Right. No, | think that part of it
is. It’s the beginning of that sentence where it says
direct entry---

COWM SSI ONER MEYER:  Ckay.

MR. ALLEN. ---may be allowed. That direct entry
may — we’'re not sure how you re defining that, so |
guess there’s just sone anbiguity there as to whet her

or not that would cover our needs, SoO---
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COW SSI ONER MEYER:  Ckay.

MR. ALLEN. ---however you want to fix it, we're
thrilled. You know, we'|ll nmake sonme recomrendati ons.
| can look at that and — that paragraph two if you'd
i ke and maybe nmake some nodifications, sone
suggestions if you d like, so we can certainly do
that. And then in section .0105, the paragraph (5) -
it actually calls for allowng two days for an
acknow edgenent on a transaction for the receipt of
the bill. Two - we would recomrend addi ng busi ness
days to that and maybe expanding it to three. W can
pretty generally get it done within two business days,
but if it comes in like on a Friday night, we' re not
going to get it out by Sunday. |It’s just not going to
happen, so we'd really like to have busi ness days, and
| think everywhere el se where there’s a |longer tine
period it's not as critical because we can usually fit
within those tineframes, but if we add busi ness days,
t hen maybe give us one day because ninety percent of
the tine we can get it done in two days, but if
there’s sone kind of a hiccup in the — in the
exchange, it could create a problem so that extra day
just gives you a little bit of a cushion so you' re not
generating, you know, a nonconpliance by accident.

You know, it's going to allow for sone of that
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flexibility there. And then in section .0107, there’s
a line that says — in section — in paragraph (a) that
says that “.sufficient specific detail to allow the
responder to easily identify the information required
to resolve the issue..” W have sonme concern about

t hat because we’'re not really sure howthat’s going to
be judged. It’s a little bit — 1 nean it —it’s a
little bit vague, actually, and you' re asking for
specific information, but we're not really sure like
what specificity you're going to |look at to judge us
by. In paragraph (b), you tal k about, you know,
accepting the ASC X12 or the NCPDP Rejection Codes
which conme with their own predefined descriptions. So
are you---? W’'re not sure of it. Are you saying
that those predefined descriptions are okay, or are
you asking for a greater specificity on that because
that’s a — that’s a whole different |evel of
programm ng that we don’t currently do? So we’'re not
sure exactly what you're trying to get at there, so we
can tal k through that as sone other point in tine,

not — you know, not at this time. This is probably
not the right format for that, but we're just a little
bit concerned about what that really nmeans and how
that will be judged because we want to conply.

COW SSI ONER MEYER: Just be sure to include that
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in your comrent.

MR. ALLEN. Yeah, we will. W want to conply.
We just want to make sure that - you know, that the
regul atory burden doesn’t becone so great that we're
starting a programw th thousands of codes that we
don’t have right nowtrying to get to a | evel of
specificity that you re looking for, so there's sort
of a balance there. There's kind of a cost benefit
you have to | ook at, but we’'re sensitive to the fact
t hat payers and providers both kind of need to know
what these — you know, w thout having to do a | ot of
manual research, so we’'ll — we can — we’' || certainly
of fer sone suggestions there as well. And then just
generally, it looks to ne like you re really trying to
conply with the I Al ABC standards which we’d recomrend
that you do because that’s kind of what we’'re pushing
around the country. W’ ve been involved in that on a
national level. And also we'd note that it |ooks — we
woul d recommend — | think it’s in there, but you' re
| ooking at requiring the NCPDP .0 standard for
phar macy, which is what we currently support and use,
and we were actually on the commttee that — or hel ped
NCPDP devel op the standard for work conp, so we’'d
certainly reconmend that. And then it — the rule

doesn’t specify, but I’m hoping and encouragi ng you to
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adopt a conpani on guide at some point in the future
that allows for nore — nost of the states have done
this with a little adopted conpani on gui de that gives
nore detail as to what each field represents and how
it should be treated, and | sort of assumed in the
rule that that’s what’s going to happen. | just want
to make sure that is going to happen. And then also
we find in sone jurisdictions where they ve been a
little bit nmore prone to regulating fees and things

t hat happen between providers, and we woul d just
encourage you to kind of stay away fromthat and just
kind of allow the nmarketplace to sort of nove this
thing forward. It worked well in group health way
back when group health started in the electronic
world. It wll work well in work conp, and | think
the nore we try to restrict sone of the activity |
think the less creative and | ess beneficial the

sol uti ons becone, and we certainly want to — we want
to come up with the nost creative and nost efficient
solution as possible, and if we do a |ot of
restriction upfront, it may inhibit that. W just
want you to allow the marketplace to kind of do what
it needs to do, so that’s the end of ny comments, and
|’ m open to any questions you m ght have.

CHAIR YOUNG Are there any questions for
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M. Allen? Thank you, sir.

MR. ALLEN. Ckay. Thanks very nuch

CHAIR YOUNG W |look forward to your witten
comment s.

MR. ALLEN. Appreciate it. Thanks for allow ng
me to be here.

CHAI R YOUNG  Thank you.

( SPEAKER DI SM SSED)

CHAIR YOUNG Al right. John MM Il an, cone
forward please, sir, fromAlA  Good norning.

MR. MCM LLAN:  Good nor ni ng.

CHAIR YOUNG Good norning, sir. |If you d place

your left hand on the Bible and rai se your right hand.

JOHN MCM LLAN

HAVI NG FI RST BEEN DULY SWORN, was exam ned and
testified as foll ows:

CHAIR YOUNG  Thank you, sir. You may proceed
Tel |l us---

MR, MCM LLAN: My nane is John McMIllan. [I'’ma
| awyer with Manning, Fulton and Skinner in Raleigh. |
represent the American |nsurance Association, a trade
associ ation of approximately three hundred insurance
conpani es witing workers’ conpensati on and ot her
forms of property and casualty insurance across the

country. W will provide a conprehensive set of
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comments to the rules well before the — before the
deadline, but I do want to highlight two proposed
rules this norning and just say a couple of things
about that. First is 10A .0301 dealing with proof of
coverage which elimnates the possibility of using the
certification by the Rate Bureau of coverage by an
enployer. In light of the passage of House Bill 237

t hat becane law on July the 1% that requires the Rate
Bureau to provide you with this information, we would
contend that requiring a redundant subm ssion of

enpl oyer information to the Comm ssion will just nmake
t hi ngs harder for enployers and for you if you can
rely on the Rate Bureau information which will be
comng to you as a result of the passage of that House
Bill 237. The second is dealing with electronic
paynment of costs — 10A .0105 - requiring, instead of
permtting, electronic paynent of fees and costs to
the Industrial Comm ssion. | amtold that that wll
be of sonme concern for sone of the smaller conpanies.
| have inquired as to whether or not any state
mandates that, and | have been told that they know of
no state that does nmandate that. | would hope that
you woul d reconsider that rule and nake it perm ssive.
We all understand that conpanies are nore and nore

comng to the use of electronic paynents and it wll
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come in tinme, but mandating it may be a burden to sone
states, and that’s really all | have to say this

norni ng, but they will provide you with witten
comment s.

CHAIR YOUNG Well, we’ll certainly | ook forward
to your witten corments. Are there any questions for
M. MMIlan? Thank you, sir, for com ng---

MR. MCM LLAN: Thank you very much

CHAIR YOUNG ---this norning.

( SPEAKER DI SM SSED)

CHAIR YOUNG Were there others that wish to
speak today that have not signed up yet?

UNI DENTI FI ED SPEAKER: M. Farah wants to speak.

CHAI R YOUNG Ckay. Thank you. M. Farah, if
you’ d cone forward, please.

MR. FARAH |'m Victor Farah from Farah and
Cammar ano and forgive ne---

CHAIR YOUNG Yes, sir. [If | can get you to
pl ace your |eft hand on---

MR. FARAH. Ch. Sorry.

CHAIR YOUNG ---the Bible and raise your right
hand.

VI CTOR FARAH

HAVI NG FI RST BEEN DULY SWORN, was exam ned and

testified as foll ows:
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CHAI R YOUNG Thank you, sir. You nmay proceed

MR FARAH |'m Victor Farah from Farah and
Cammar ano and forgive nme for not wearing ny jacket,
but some of the earlier speakers just really got ne
steaming, and if | didn’t take it off, | was going to
probably expl ode. You know the---

CHAIR YOUNG Yeah. Let nme ask you, M. Farabh,
are you here representing yourself or another
organi zati on?

MR, FARAH M/ firm

CHAI R YOUNG  Your firnf

MR. FARAH.  Uh- huh.

CHAIR YOUNG Al right. Well, you will have
twenty m nutes.

MR. FARAH. Ch. Thank you. | hope to not take
that long. And, you know, the last few days |’ ve been
watching this Mars landing thing. | don't know how
many of you have been watching that, but they said
after all this time and 2 billion dollars it’s |Iike —
they said, in seven mnutes two thousand things have
to all conme together exactly right or else the thing
will be a failure, and | kept thinking, you know,
that’s what y’all have been doing. | nean y’all have
been for | guess the |ast seventeen nonths or so doing

all this stuff where all this stuff has to come
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together just right, and I want to just congratul ate
you on a really good job done. O course, there’s

al ways going to be tweaks, but | was fortunate enough
to see it by providing cooments, and I want to thank
y'all for all you did to include as many people as you
did. | will try to not be as nmuch of a blowhard as |
usually amand try and be as matter of fact as

possi ble. One of the ones that | don't think anybody
rai sed, although | think Steve Keene m ght have been
alluding toit, in Rule 10J .0101(g), this is the rule
about that the carrier has to pay the nedical bills
for referrals made by the authorized treating
physi ci an, and basically, if | understand what you’ ve
done is you' ve picked out the old Rule 407 and you’ ve
put it substantially into this rule. 1[It |ooks |like
that’s what you’ ve done, and | think that's right. |
do want to point out though that you have kept in from
the old Rule 407 that basically they have to pay the
referrals by the authorized treating. You’ ve added
“.for the conpensable injury or body part..,” but then
you’' ve kept in “.unless the physician has been
requested to obtain authorization for referral or
tests; provided.” such conpliance doesn’'t unreasonably
delay it. My recollection is that that |anguage in

Rul e 407 goes all the way back to predating the
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addi tion of 97-25.3 and never got changed, so as you
all know, and you’ ve heard us tal k about a | ot,
97-25. 3 tal ks about what preauthorization can be
required for, and that ain't them so you can't — it
woul d be inconsistent with the statute to allow them
to require authorization for referrals and tests in

t he absence of sone other utilization review or other
rule that gets adopted permtting it, but those are
not permtted under the statute. Another that has
cone up under that rule, and maybe this is the place
for it. There have been concerns fromthe worker
community that when the nedical travel hasn’t been
paid - you know, the greater than ten ml|es each way
thing - and then a notion gets filed, and then there’s
a request for the ten percent, there seens to be a

di fference of opinion and maybe even inconsi stent
results as to whether the reinbursenent to the worker
for the travel expense is subject to the rule for
conpensati on being due, and therefore, 18(g), | think
it is, or whether it’s a nedical bill under 18 or
what, so | think maybe clarifying it at sone point
when is there a ten percent penalty on the — on the
rei mbursenent. The costs discussion — and this is the
general discussion over a nunber of the rules, and,

you know, | had to do a |lot of negotiating. W had to
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do a ot of negotiating with Julia and — Julia D xon.
She makes very conpelling argunents, but sonetines,
she just tweaks things just a little bit. 97-80(b) is
| think a pretty clear statutory provision about what

t he Comm ssion may do, and what it says is in

97-80(b), a Conmi ssioner, a nenber, “.shall have the
power [.] to tax costs against the parties..” Now
bel i eve her point was, oh, well, that neans that you
tax them equally agai nst both parties. Well, it

doesn’t say that. You know, | think any sort of fair
reading of it neans that the Conm ssion gets to choose
whi ch party they' re doing. There are a nunber of

ot her places throughout the statute where it
specifically says the enployer shall pay certain
costs, fees, etcetera, but | would respectfully submt
that where the statute says it is taxed to the

enpl oyer, that neans only to the enployer. \Were it
says the parties, the Comm ssion sinply chooses
applying its discretion and ot her applicabl e standards
as to which party, if any, gets taxed those costs.
Also, | had to spend a lot of time with ny friend,
Bruce Ham I ton, and | think he was the one that
addressed this, but in Rule 405, you know, the defense
has made this argunent, and Hank Patterson started to

address it. They ve nade this argunent several tines,
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not |iking what the Conmi ssion did in adopting the
Form 23 procedure, and that’s pursuant to 18(k). And
| think once again if we just read the statute — and,
you know, | was there. | helped wite it, and you’'l
notice there are sone specific words in here that make
it very clear it’s a notions procedure, and that is,

if you d | ook to 97-18(k), after an introductory
clause, it says, “.the enployee may nove for

rei nstatenment of conpensation on a form prescribed by
the Comm ssion,” so to now turn around | ater and say,
oh, well, the Form 23 and the notion and the hearing -
process for hearing the notion isn't what’s
anticipated | just don’'t think that’'s consistent with
what it says there. Now the procedure that you set up
followng the Form23 | think was to try and set forth
a due process sort of right rather than saying — |
mean if you look at this, this would nean that if

you' re only going to do what’s in the statute, you
could just say, okay, they filed a notion, Comr ssion
just decides it however they want. No right to be
heard, no additional docunents, so, you know, | think
be careful what you ask for because |I don’t know that
a rule was absolutely necessary to inplenent this, but
ininmplenmenting it, | think you tried to protect due

process and have it nove fairly quickly. And I think
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this is true of all the notions procedures. You know,
there is various tines where notions are specifically
called for, and then there’'s other parts where it just
tal ks about what the Conm ssion can do. And, you
know, it says the Conm ssion may enter orders. You
know, it’s — even though — and | would agree with
Bruce, maybe it is tinme to have a statutory authority
for notions, adm nistrative-type proceedi ngs, but
until we do, | think it’s very easy to at |east infer
fromthe statute that the | egislature intended that
certain things get done w thout having the 97-83, -84
heari ngs because those are the ones that require the
detailed findings of fact under the statute, Opinion
and Award and all the case law that interprets it, but
to say that you re going to not do things by
procedures by which you handl e notions and
applications | think would unduly burden the system

and |i ke Hank Patterson said, you know, it’s working

fairly well, sonething like that. To take that
interpretation | think could be a nightrmare. 1In the
rehab rules — I've told sone of ny friends in the

rehab community during the break I w sh they would
have maybe had nore of a dialogue with us on sone of
the concerns. The | ARP comments — for the nost part,

we don’t have too much objection to them but we wll
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submit some witten coments, but I'msort of at a

| oss to understand the concern. And | will say with
respect to RM, this was an exanple. | think their
coments were an exanple of one of the concerns |’ve
had about rehab for the longest tine. Y all have
heard me spout off about it a lot. The idea here, as
you know, in the |egislation was there were a nunber
of tradeoffs and this was supposed to be a package.
You don’t just |look at the individual things. And as
you all know, the worker side, if you wll, took hits
on various things - reducing the period of tenp total,
the taking the wage out of the suitable enploynent
definition, adding the thing about |lying on the job
application. You know, so there were things that were
sort of the worker — that the enpl oyer wanted — the
APA — with respect to get it. It may not have been
the Defense Bar, but it was the enployer’s side that
wanted this craziness, so those things were things
that the — that the defense side got, if you wll.
Some of the things in exchange were the clarification
of the reinstatenent, the fast reinstatenent
provision. That was for the workers. The

codi fication of a voc rehab benefit was for the
workers. That’'s sonething that one of the senators

known very well to you really pushed for. W agreed,
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and that’s one of the things that the workers got.
Okay. Now that was tied in very nmuch with the
suitabl e enpl oynent, to the sort of renoval or the
vaguer reason — the definition, but again, the concern
that | heard fromthe rehab fol ks that they shoul dn’t
be told that they have to shoot for sonething to
substantially increase the earning capacity - |’ m not
sure where they' re getting that because the Statute
97-32.2(c) specifically says, “Vocational
rehabilitation services shall include a vocationa
assessnent and the fornulation of an individualized
witten rehab plan with the goal of substantially

i ncreasi ng the enpl oyee’ s wage-earning capacity,” so
you took that out of the statutes, so that is what
they’ re supposed to do. You know, can they help
inprove their quality of life and other things that go
along with the rehab process? O course, but when it
tal ks about what you' re doing as far as work goes,
it’s to substantially increase the earning capacity,
and shoul d there be any doubt about that, 97-32.2(f)
says, “Job placenent activities may commence after
conpletion of an individualized witten rehabilitation
plan,” so basically it's referring back to that anount
of detail where it says what the plan is. The goal of

the plan is to substantially increase the pay, and
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t hen, of course, you get to the point where if the
person is not working or maki ng | ess than seventy-five
percent, that triggers their right — the worker’s
right to seek retraining through community coll ege or
university system so the |IARP fol ks did say they
would i ke to add to that part. Like, | think you did
ri ght about saying when there is a training request,
you have to say, you know, where’s the class, how | ong
is it going to take, etcetera. You know, it’'s sort of
to measure that it’'s really cost effective and really
m ght work. The I ARP folks said that they would al so
like to add to that their independent professional

j udgnment about whether it’s likely to succeed.

woul d suggest to you that | don’t think that bel ongs

t here because the things that you have in there are
just objective information. The opportunity to say
that | don’'t think this is really a good plan can go
somewhere el se, but this is supposed to be the

eval uation of the enployee s request, so |I’'d be a
little careful, especially if folks like RM are on
the case where they're going to seemto just, you
know, want to do whatever it is they' re saying, but to
al | ow peopl e who have historically not had the rol e of
being a benefit to the injured worker, but

unfortunately, being nore of an adjusting — part of
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the adjusting process for the defense, | don't really
want to hear their opinion. | just want the objective
facts, so |I’'d suggest to you that you do that. The
expectation of conpliance upfront — I’mnot sure that
that’s really necessary. You know, you could put that
in the sunmary under the enpl oyee’s obligations, and
that would be a good place for it, and it’s at | east
inplied there. W do agree with the rehab fol ks very
strongly on that statenent of conpliance thing.
understand where it cane from The anendnent - you
know, all the tines where there’s a suspension of
benefits, it’s telling y’all and y all need to put in
any orders suspendi ng what the person has to do to
conme back into conpliance, so, you know, we — | see
that that’s | believe where the idea of trying to get
at | east sonebody because y’all aren’t voc rehab
counsel ors - you want sonebody to say, okay, what is
it that needs to get done? | think | — that that
makes sense, but | think that each side can just sort
of argue that out in the — in the proceedi ng because,
remenber, it’s only one that’'s going to establish an
order for a subsequent proceeding, but to try and put
it on the rehab professional when the rest of the
statutory schene is trying to enhance the |evel of

cooperation and benefit - | think to put themin the
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position of, first, assum ng there s nonconpliance
j ust because the enployer is asked - you know,
enpl oyer files the order for conpliance or the Form
24, and then they say so tell ne what they have to do
to comply. In there is an assunption that they' re out
of conpliance which really doesn’t nmake sense because
under the existing rule and one you’ ve carried over,
if the worker isn’'t doing something, the counsel or
al ready under the rules is supposed to tell the worker
and their attorney if represented what do they need to
do, so it wll already be in the notes. So if they
tell themwhat they need to do, it will be in the
report, so it will be available for y all to use to
determ ne, oh, | see, the person is nissing too many
appoi ntnents or they’ re sabotaging the job search.
Whatever it is, you Il already see it because if the
RP is doing what the rules say, they’ ve already said
what needs to be done for conpliance. That's all
have to say.

CHAI R YOUNG Ckay. Any questions for M. Farah?
Al right. You wll submt your witten comments---

MR. FARAH.  Yes.

CHAIR YOUNG ---at a later tinme? Al right.
Thank you, M. Farah.

( SPEAKER DI SM SSED)
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CHAIR YOUNG Are there any others, M. Cronk,
that are on the list to speak today? | also need to
do sonething a little unorthodox. At the outset, |
announced that parties speaking today on behal f of
groups or associations would have forty m nutes and
t hose speaking on behal f of thensel ves woul d have
twenty mnutes. M. Patterson, | think I only gave
you ten mnutes, as a matter of fact, so l'’mgoing to
of fer you an opportunity now to speak for ten nore if
youd like. | —it’'s---

MR. PATTERSON: No, thank you

CHAI R YOUNG Ckay. Best comment |’ve heard al
day. Al right. Thank you so nuch. W do have a
coupl e of housekeeping matters that we need to attend
to. It will take us about two mnutes. |If you would
just be at ease for us for a nonent, we’'ll cone back
on the record after that and finish things out. All
right. Thank you. Let’s go off the record. Thank
you. Al right.

(OFF THE RECORD)

CHAIR YOUNG Al right. W’re going back on the
record this nmorning. Thank you for indulging us. W
had a few housekeeping matters to attend to. | want
to thank you all for participating this norning in the

public hearing. | want to rem nd you that the period
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for the witten comments pursuant to the Public
Rul e- Maki ng Notice will be held open through the close
of business on Septenber the 14'" of 2012. If you have
t hose comments, please, please submt themto us as
soon as possible. Please do not wait till the |ast
day to submt those comments. You would — we woul d
al so request that you subnmit those coments in
witing — witten comrents and el ectronically. Wen
we receive themelectronically fromyou, we can scan
themonto our website and that way you can see all the
coments that have cone back. If you should choose to
reply to any of those comments, you still only have
until September 14'" in which to reply to those
comments. All right? W appreciate your tine. W're
going to recess right now for the norning session, and
we have no one el se signed up yet to cone back this
afternoon, and we wll nove forward, and then just
adjourn at a later tine — a later tine today. All
right. Thank you again for your tinme. W appreciate
your coments, and it’s good to see so nmany fol ks who
are concerned about these issues. Thank you.
(OFF THE RECORD)

CHAIR YOUNG | can't find them Hold on a

m nute. Anber, do you have ny---?

UNI DENTI FI ED SPEAKER: | have — | have an extra
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copy.

CHAIR YOUNG You got an extra copy? Al right.
We’'re back on the record here today. W have — thank
you, Ms. Cronk. We have Comm ssioner Danny MDonal d,
Comm ssi oner Bernadi ne Bal | ance, Conm ssioner Linda
Cheat ham Commi ssi oner Staci Meyer, Comm ssioner Tanmmy
Nance and nysel f, Pam Young, and we’'re back on the
record on August the 6'". W reconvened at one o’ cl ock
to nmove forward with our public hearing this norning
regardi ng the proposed rules. After a full house this
nmorni ng, we recessed for lunch at approxi mately el even
forty-five and cane back on the record at one o’ cl ock.
We have been here. It is now one twenty-six, on
August 6'" and so far, there are no participants or no
W tnesses to sign up. Therefore, we will at this tinme
concl ude the public hearing regarding the proposed
rul es this August 6'" day of 2012, and at this tinme, we
will nove to adjourn. Thank you. W’IlI|l go off the
record.

(OFF THE RECORD)

CHAIR YOUNG This is Pam Young back on the
record on August the 6'" of 2012 regarding the public
hearings for the proposed rules. |It’s one twenty-nine
in the afternoon. | just wanted to add for the record

the final corment that the witten comments and the
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comments made at the hearing today will be nade part

of the public record of these proceedings. At this

time, this hearing is now adjourned. Thank you.
(WHEREUPON, THE HEARI NG WAS ADJQURNED. )

RECORDED BY MACHI NE

TRANSCRI BED BY: Lisa D. Dollar, G aham Erl acher and

Associ at es
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STATE OF NORTH CAROLINA
COUNTY OF FORSYTH

CERTIFICATTE

I, Cameron H. Brown, Notary Public, in and for the
State of North Carolina, County of Guilford, do hereby
certify that the foregoing one hundred and ten (110) pages
prepared under my supervision are a true and accurate
transcription of the testimony of this trial which was
tape recorded by Graham Erlacher & Associlates.

I further certify that I have no financial interest in
the outcome of this action. Nor am I a relative, employee,
attorney or counsel for any of the parties.

WITNESS my Hand and Seal on this 19" day of August
2012,

My commission expires on January 28, 2017.

CMWW% T)Zﬂ iEZV RN

NOTARY PUBLIC

OFFICIAL BiIZAL
Motary Funtic, Mo Camlinag
COUNTY OF FORSYTH
p W BROWN
My Domimission Expires 1-2€ ~ (7]
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TITLE 04 - DEPARTMENT OF COMMERCE

Natice is hereby given in accordance with G.S. 150B-21.2 that the NC Industrial Commission intends to adopt the rules cited as 04 NCAC
104 .0106-.0107, 0410, .0618-.0619,.0704, 1001; 10B.0208; 10C.0201-.0202; 10D .0111; 10E 0102, .0201-.0204, .0301-.0302; I10F
0101, .0104-.0109; 10H .0206-.0207, 191 .0204-.0205; amend the rules cited as 04 NCAC 104 .0101-.0105, .0201, .0301-.0302, .040]-
0406, .0408-.0409, .0501-.0503, .0601-.0617, .0701-.0703, .0801-.0802, .0901-.0902; 10B.0101-.0104, .0201-,0207, .0301-.0303, .0305,
.0307-.0308, .0310, .0401-.0404, .0501, .0503; 10C .0101, 0103, .0105-.0110; 10D .0101-.0102, .0104-.0110; 10E .0101; 10F .0102-
0103, 10G .0101-.0112; 10H 0101, .0201-.0205; 101 .0101-.0102; 101 .0201-.0203; 10J.0101; and repeal the rules cited as 04 NCAC
104 .0407, .0803; 108 .0304, 0306, .0309, .0502; 10C .0102; 10D .0103.

Link to agency website pursuant to G.S. 150B-19.1(c): Atip./fwww.ic.ne.govnewrules/
Proposed Effective Date: Jaruary [, 2013

Public Hearing:
Date:

Time:
Location:

Reason for Proposed Action: These rules are being amended in accovdance with S.L. 2011-287, which newly subjects the Industrial
Commission [o the Adminisirative Procedure Act (APA) rule-making requirements in Chapter 150B of the General Statutes.

Procedure by which a person can ebject to the agency on a proposed rule: A person may object to the agency on a proposed rule by
providing written comments to: Amber Cronk, NC Industrial Commission, 4336 Mail Service Center, Raleigh, NC 27699-4366.

Comments may be submitted to: Amber Cronk, NC Industrial Commission, 4336 Mail Service Center, Raleigh, NC 27699-4336
Comment period ends: September 14, 20712

Procedure for Subjecting a Proposed Rule to Legislative Review: If an objection is not resolved prior to the adoption of the rule, a
person may also submit written objections to the Rules Review Commission after the adoption of the Rule. If the Rules Review Commission
receives written and signed objections after the adoption of the Rule in accordance with G.S. 150B-21.3(b2) from 10 or more persons
clearly requesting review by the legislature and the Rules Review Commission approves the rule, the rule will become effective as provided
in G.8. 150B-21.3(b1). The Commission will receive written objections until 5:00 p.m. on the day following the day the Commission
approves the rule. The Commission will receive those objections by mail, delivery service, hand delivery, or facsimile transmission. fyou
have any further questions concerning the submission of objections to the Commission, please call a Commission staff attorney at 919-431-
3000. :

Fiscal impact {check all that apply).

1 State funds affected

] Environmental permitting of DOT affected
Analysis submitted to Board of Transportation

1 Local funds affected
Date submitted to OSBM:

m Substantial economic impact (=$500,000)

X Approved by OSBM

[ No fiscal note required

>4
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CHAPTER 16 - INDUSTRIAL COMMISSION
SUBCHAPTER 10A - WORKERS' COMPENSATION RULES
SECTION .061060 - ADMINISTRATION

04 NCAC 10A .0101 LOCATION OF OFFICES AND HOURS OF BUSINESS

The offices of the North Carolina Industrial Commission éhem}aﬁer—ﬂlﬂéas%pmi-@emm}ssmw) are located in 1he Dobbs Bulldmg, 430

North Sal 1sbury Street in Ralelgh North Gar-ehna—E—?é—l—%— Carolina. Fhe-sam
HHEY eigh- Documents that are not bemg fi led eiectromcal]y may be fil ed between the

hours of 8: 00 a. m and 5: OO p m. only Documents permuted 10 be filed electronically may be filed until 11:59 p.m. on the day-due- required

filing date.

Authority G.S. 97-80(a).

44 NCAC 10A 0102 OFFICIAL FORMS
1 S Opini ! | of ol Commissi - foC g . . cHioerthe-Full
c vt e onl ; I ofd

a} Copies of the Commission's rules, forms, and minutes may be obiained by contacting the Commission in person. by writien request

mailed to 4340 Mail Service Center, Raleigh. NC 27699-4340, or from the Commission's website.
{b) The use of anv printed forms other than those provided by the Commission is prohibited except that insurance carriers. self-insureds,

attornevs and other parties may reproduce forms for their own use, provided:
(1 no statement, question, or information blank contained on the Commission form is omitted from the substituted form. and

) the substituted form is identical in size and format with the Commission form.
Authority G.8. 97-80(a); 97-81(a).

04 NCAC 16A .0103 NOTICE OF ACCIDENT AND CLA]M OF INJURY OR OCCUPATIONAL DISEASE




To give ncmce of an accident or occupatlonaf dasease and to make a workers' compensation claim. an emplovee mayv complete a Form 18
Notice of Accident to Emplover and Claim of Employee, Represeniative, or Dependent and file it electronically with Claims Administration
or by mail to North Carolina Industrial Commission, 4335 Mail Service Center, Raleigh, NC 2879343335,

Authority G.S. 97-22; 97-24; 97-58; 97-80(a); 97-81.

04 NCAC 10A 0104 EMPLOYER'S REQU]REMEN’E‘ T() FILE A FORM 19

{a) The form required to be provided by G.8. 97-92(a) is the Form 19 Emplover's Report of Emplovee's Injury or Qccupational Disease to
the Industrial Commission.

I addic dinne e Foem 10 to loyor i | rladmin hallal - do & blank Fosm 18 for use

{b) The emplover, carrier, or administrator shall provide the emplovee with a copy of the completed Form 19 Employer's Report of
Emplovee's Injury or Occupational Disease 1o the Industrial Commission, along with a blank Form 18 Notice of dccident to Emplover and

Claim of Employee, Regresenmzwel or Deggena’ent for use by the employee in making a claim.

Authority G.S. 97-80(a); 97-92.

04 NCAC 10A 0105 ELECTRONIC PAYMENT OF COSTS




Electronic paymentis astherized required for fees and costs owed to the Nesth-Carelinatndustrial Commission. Thetndustrial Commission
shat-implement sueidelines-to-facilitate-elestronie-payment

Authority G.S, 97-80(a).

04 NCAC 10A 0106 FILING OF ANNUAL REPORT REQUIREMENT
Every carrier. self-insured employer. sroup self-insured employer, and statutory self-insured emplover within the meaning of G.S, §7-130
shall submit on a vearly basis aForm 31 Annual Consolidated Fiscal Report of “Medical Only” and "Lost Time" Cases.

Authority G.8. 97-80(a); 97-92; 97-93.

04 NCAC 10A 0107 COMPUTATION OF TIME

Except as otherwise provided by statute, or rule, in computing any period of thme prescribed or allowed by the Commission Rules. by order
of the Commission. or by anv applicable statute. the day of the act, event, or default after which the designated period of time begins to run
is not included. The last day of the period so computed is inciuded, unless it is & Saturday, Sunday, or a holiday established by the State
Personnel Commission. in which event the peried runs until the end of the next day which is not a Saturday, Sunday or a holiday established
by the State Personne] Commission. When the period of time prescribed or allowed is less than seven days, intermediate Saturdays,
Sundays, and holidays shall be excluded in the computation. Whenever a party has the right to do some act or take some proceedings within
a prescribed period after the service of any document, three days shall be added to the prescribed period.

Authority G.S. 97-80.
SECTION .0200 - NOTICE OF ACT

04 NCAC 10A..0261 POSTING REQU}REMENT FOR EME’LOYERS
o j2 tictH e Vv i T v v v C v

(a) The form reaulred to be Dosted bv G S, 97 93( e) is the Form ] 7 Workerv Compensa!mn Noltice to Injured Workers and Employers, that

includes the following:

O name of insurer;
()] policy number; and
(3) dates of coverage.

(b) _If there is a change in coverage, the Form 17 Workers' Compensation Notice to Injured Workers and Employers shall be amended
within 5 working days.

Authority G.S. 97-80(a); 97-93.
SECTION .6300 - INSURANCE

04 NCAC 10A .0301 PROOF OF INSURANCE COVERAGE
{a) Every employer subject to the provisiens of the Workers' Compensation Act shall file with the Industrial Commission proof that it has
obtained workers' compensation insuranee insurance, and shall post notice of proof of insurance to employees consigtent with Rule 0201 of

this Subchapter. W%W%@MW&WWMW@M

(b)_Upon actual notice of & workers comnensatlon clazm or_upon revortmgz a workers compensatnon clalm 1o a carrier. th;rd party
administrator. servicing agent. professional emplover organization as defined in G.S. 58-89A-5(14), or the Conunission, all employers shall
provide the injured worker with the name of their insurance carrier and policy number or shall inform the injured worker of their self-

insured status. membership in & self-insurance group or relationship with a professional employer organization that provides the insurance

coverage.
(¢) Every carrier, third party administrator, servicing agent. or other entity filing a Form 19 Emplover's Report of Emplovee's Injury or

Occupational Disease io the Industrial Commission shall identify by name and address any professional employer organkation and the
name of the client company emploving the employee who is the subject of the Form 19 Employver's Report of Employee's Injury or
Oecupational Disease to the Industrial Commission.




(d) A professional employer organization shall. within 30 days of initiation or termination of the professional employer organization's
relationship with any client compan ify the Commission of either the initiation or termination of the relationship and the status of the
client company's workers' compensation coverage.

{e) Upon notice from the Commission that an employer is non-insured, coverage has lapsed or been canceled, or coverage or self-insured
status cannot be verified, an emplover shall show proof of coverage to the Commission by:

8] a certificate of insurance issued by the insurance agent who procured workers' compensation insyrance on behalf of the
employer,
(2 submitting a copy of the letter of approval, license or amended license with subsidiary information, if applicable. from the

North Carolina Department of Insurance notifying or indicating the employer has qualified as a self-insured emplover for
workers' compensation purposes;

submifting a copy of the Form 18WC Application for Membership indicating the emplover is a member of a self-
insurance group or fund;

(4) submitting a copy of a declaration of coverage page from an insurance policy procured in another state that indicates
North Carolina is a covered jurisdiction under the workersd compensation policy;
(3 submitting the names of the general contractor, subcontractor, professional emplover organization or other entity that has

provided workers' compensation coverage for the emplover; provided however, that coverage shall be verified by the
Commission in order to be removed from the nowinsured docket; or
(6) submitting other documentation or information relevant 1o the workers' compensation claim upon request of the
Commission,
() A principal contractor, intermediate contractor or subcontractor may satisfy the requirements of G.S. 97-19 by obtaining a certificate of
insurance from the insurance agent who procured insurance on behalf of the contractor or subcontractor, If the principal contractor
intermediate contractor or subcontractor allows its insurance to lapse or ceases to gualify as a self-insured emplover, the principal
contractor, intermediate confractor or subcontractor shall. within 24 hours, notify any contractor to whom it has provided a certificate of

insurance that the certificate is no longer valid.

Authority G.8. 97-19; 97-80(a); 97-93.

04 NCAC 10A .0302 REQUIRED CONTACT INFORMATION FROM CARRIERS

All insurance carriers, third party administrators and selfinsured employers shall designate a primary contact person for workers'
compensation issues in North Carolina and shall maintain and provide annually to the Director of Claims Administration of the Industrial
Commission Commission, the primary contact person’s current contact information, including direct telephone and facsimile numbers,
mailing addresses, and emall addresses Contact mformat;on shall be upciated wnhm 30 days of any change Faaia%e%e%mpwmms
Rule-mayresultinsanction ? h d wle-802- A
eeﬂee&eﬂ—ﬂf-t-hmﬂaﬁeﬁ

Authority G.5. 97-80(a); 97-94.
SECTION .0400 — DISABILITY, COMPENSATION, FEES

04 NCAC 10A .0401 CALCULATING THE SEVEN-DAY WAITING PERIOD

{a) If When the injured employee is not paid wages for the entire day on which the injury occurred, the seven-day waiting period prescribed
by the Act shall include the day of injury regardless of the hour of the injury.

(b) ¥ When the injured employee is paid wages for the entire day on which he-is-injured the injury occurred and fails to return to work on
his next regular workday because of the injury, the seven-day waiting period shall begin with the first calendar day following histhe injury,
even though this may or may not be a regularly scheduld workday.

(¢} All days, or parts of days, when the injured employee is unable to earn a full day's wages, or is not paid a full day's wages due to injury,
shall be counted in computing the waiting period even though the days may not be consecutive, or regularly scheduied workdays. and-even
thougsh-these-are-potregularly-secheduledworkdays.

(d) ¥ There is no seven-day waiting period when the permanent partial disability periedwhen-period added to the temporary disability
period, exceeds 21 days;-there-is-no-waiting-period: days,

Authority G.S. 97-28; 97-80(a).

04 NCAC 10A .0402 SUBMISSION OF EARNINGS STATEMENT REQUIRED

(a) Upon reguest of the emplovee or the Commission. the emplover shall submit a verified statement of the specific days worked and the
earnings of the emplovee during the 52-week period immediately preceding the injury to the Commission and the emplovees attorney of
record or the emplovee, if not represented,

(b) Inall cases involving a fractional part of a week, the daily average weekly wage shall be computed en-the-basis-of one-seventh-ofthe
average-weekly-wage. based upon the applicable fractional portion of the week worked.

Authority G.8., 97-2(5); 97-18(b); 97-80¢a); 97-81.

04 NCAC 10A .0403 MANNER OF PAYMENT OF COMPENSATION




(a) Al payments of compensatxon st shaH be made cfnrectly to the emp]oyee, depcndent guardlan or personal Fepresenfeaaw

representative. e \ rt Payment of
compensation shali be mailed by first class mail, postage pre-paid, to an address speclﬁed by the employee, unless another method is

specified by and agreed upon by the partics. otherwise-directed-by-the-Industrial-Commission.
(b) All payments of compensation must shall be made In striet-accordance with the award issued by the lndustrial Commission.

Authority G.S. 97-18; 97-80(a).

04 NCAC 16A .0404 TERMINATION AND SUSPENSION OF COMPENSATION
(a) Payments of compensation undertaken pursuant to an award of the Industrial Commission shall continue until the terms of the award
have been fullysatisfied. In-eases-where Where the award is to pay compensation during disability, there is a rebuttable presumption that
disability continues until the employee retums to suitable employment. No application to terminate or suspend compensation shall be
approved by the Commission without a formal hearing if the effect of sach the approval is to set aside the provisions of an award of the
Industrial Commission.
() When an employer, or-carsierfadministrator carrier, or administrator seeks 1o terminate or suspend temporary total disability
compensation being paid pursuant to G-8-§-97-28 G.3. 97-29 for a reason other than those specified in G-8-§-97-+8{d)-payment-without
prejudice; G.S. 97-18(d) (payment without prejudice), or G—S—§—97—1—8—}{b}—ma—l—petum—ée—weﬂe G.S. 97-18.1(b) (trial return to work). or
(.S, 97-29(b) (expiration of 500-week limit on disability compensation (only for claims arising on or after June 24, 201 1)), the employer, or
carrier/administrator carrier, or administrator shall notify the-employee-and the employee’s attorney of recerd; record or the employee, if any
not represented, on Form 24, "Applieation-to-Stop-TPayment-of-Compensation dpplication to Terminate or Suspend Payment of

Compensation. This form requests:

{1} date of injury of accident and date disability began:
2y nature and extent of injury:
3) number of weeks compensation paid and the date range inchuding from and to;
&Y total amount of indemnity compensation paid to date;
(5) whether one of the following events has occurred:
(A) an agreement was approved by the Commission and the date;
B) an emplover admitted emplovee's right to compensation pursuant to G.S. 97-18(b)
() an emplover paid compensation to emplovee without contesting claim within the statutory period provided

under G.8. 97-18(d); or
(D) any other event related to the termination or suspension of compensation.
(6) whether the application is made to terminate or suspend compensation and the grounds; and
(N whether the employee is in managed care.
(¢} The employer, orearrierfadministrater carrier, or administrator shall specify the legal grounds and the alleged facts supporting the
application, and shall complete the blank space in the "Important Notice to Emplovee” portion of Form 24 dpplication to Terminate or
Suspend Payment of Compemanon by mser’cm g adate 17 ciays from the date the emplayer er—eame#aémﬂﬂm carr ier, or administrator

Terminate or Suspend Payment of Compensanon on the emplovees attorney of record or the emplovee, if not represented, by e-mail,

facsimile or 1.5. Mail. The Form 24 Application to Terminate or Suspend Payment of Compensation and attached documents shall be sent
to the Commission via upload to the Electronic Document Fee Portal, and shall be contermporaneously served on plaintiff's counse] by e-
mail or facsimile, or on plaintiff, if unrepresented, by U.S. Mail. If the Form 24 Application to Terminate or Suspend Pavment of
Compensation is served by U.S. Mail, a copy shali also be uploaded fo the Electronic Document Fee Portal,

(d) The Form 24 dpplication to Terminate or Suspend Payvment of Compensation shall specify the number of pages of documents attached
which are to be considered by the Industrial Commission. Failure to specify the number of pages may shall result in the refusal of the
Industrial Commission to accept the same for filing. Ifthe employee or the employee's attorney of-records-if-any; record objects by the date
inserted on the employer's Form 24; 24 Application to Terminate or Suspend Payment of Compensation. or-within-such-additional
reasonable-timeas-the-Industriel- Commissionmay-alow; the Industrial Commission shall set the case for an informal bearing, unless waived
by the parties in favor of a formal hearing. The objection shall be accompanied by all currently available supporting documentation. A

copy of any objection shall be sest-with-any-suppering-decuments; contemporaneously served on e the emplever employer, and
carrier/administiator: carrier, or administrator. The Form 24 dpplication to Terminate or Suspend Payment of Compensation ot objection

may be supplemented with any additional relevant documentation received after the initial {iling. The term "carrier/administrater” "carrier”
or "administrator” also includes any successor in interest- interest in the pending claim.

tey(e) If an employee does not object within the allowed time, the Industrial Commission shall review the Form 24 Application fo
Terminate or Suspend Pavment of Compensation and any attached documentation, and an Administrative Decision and Order may shall be
rendered without an informal hearing as to whether eempensation-shal-be-terminated-orsuspended; there is a sufficient basis under the
Workers' Compensation Act to terminate or suspend compengation, except as provided in paragraph-(f}-below- Paragraph (g) of this Rule.
Either party may seek review of the Administrative Decision and Order as provided by 4-NEAEG-10A-0703- Rule .0703 of this Subchapter,
(D) If the employee timely objects to the Form24; 24 Application to Terminate or Suspend Payment of Compensation, the Jadustrial
Commission shall conduct an informal hearing within 25 days of the receipt by the Irdustrial Commission of the Form 24;-unlessthe time-is
extended-for pood-causeshown. 24 Application to Terminate or Suspend Payment of Compensation. The informal hearing may be by
telephone conference between the Industrial-Commission and the parties or their attorneys of record. receord-ifany-—When-good-cause-is




shownr-the The informal hearing may be conducted with the pames or thetr attorneys of reeewﬂaﬂy 1ecord persanaliy present with the
Industrial Commission Commission. iR

Commission shall make arrangements for the mformal hearmg w1th aview towards conductmg the hearmg in the most expedltlous manner
manner, underthesircumstances-Exceptfor good-eause-shewnythe The informal hearing shall be no more than 30 minutes, with each side
given 10 minutes to present its case and five minutes for rebuttal. Notwithstanding the above, the employer, er-earrier/administrator carrier,
or administrator may waive the right to an informal hearing, and proceed to a formal hearing by filing a request for hearing ona Form 33:33
Reguest that Claim be Assigned for Hearing. A-decision-on-the-application-shall-be-made-withi

informal-hearing.

fe¥(g) Either party may appeal the Administrative Decision and Order of the Indusirial Commission as provided by 4NCAG-10A-8703-
Rule .0703 of this Subchapter. A Deputy Commissioner shall conduct a hearing which shail be a hearing de nove. The hearing shall be
peremptorily set without delay and shall not require a Form 33- 33 Request that Claim be Assigned for Hearing. The employer has the
burden of producing evidence on the issue of the employer's application for termination or suspension of compensation. 1f the Deputy
Commissioner reverses an order previously grammg a Form 24 Application to Terminate or Suspend Pavment of Compensation motion, the
employer employer, excarrier/administrator carrier, or administrator shall promptly resume compensation or otherwise comply with the
Deputy Commissioner's decision, notwithstanding any appeal or application for review to the Full Commission under G-8-§97-85: G.S. 97-
853,

€B(h) Inthe-event If the Industrial Commission is unable to reach a decision after an informal hearing, the Industrial Commission shall issue
an order to that effect which that shall be in lieu of 2 Form 33 Request that Claim be Assigned for Hearing, and the case shall be placed on
the formal hearing docket, If additional issues are to be addressed, the empleyer employer, er-earrier/administrator carrier, or administrator
shall be-reguired within 30 days of the date of the Administrative Decision and Order $e file a Form 33 Reguest that Claim be Assigned for
Hearing or te-notify the Industrial Commission that a formal hearing is not currently necessary, The effect of placing the case on the docket
shall be the same as if the Form 24 dpplication to Terminate or Suspend Payment of Compensation were denied, and compensation shall
continue until such time as the case is decided by a Commissioner or a Deputy Commissioner following a formal hearing,

&1} The Commission shall mail Any any Administrative Decision and Crder shal-besnailed to the non-prevailing party by certified mail.
()} No order issued as a result of an informal Form 24 dpplication to Terminate or Suspend Payment of Compensation hearing shall
terminate or suspend compensation retroactively to a date preceding the filing date of the Form 24- 24 Application fo Terminate or Suspend
Payment of Compensation. Compensation may be terminated retroactively without a formal hearing where there is agreement by the parties,
where allowed by statute, or where the employee is incarcerated. Otherwise, retroactive termination or suspension of compensation to a
date preceding the filing of a Form 24 Application ro Terminate or Suspend Payment of Compensation may be ordered as a result of a
formal hearing. Additionally, nothing shall impair an employels right to seek a credit pursuant to G-5-§-97-42- G.§. 97-49,

(i) Any Administrative Decision and Order or other Commission decision allowing the suspension of compensation on the grounds of
noncompliance with medical treatment pursuant to G.8. 97-25 or G.8. 97-27. noncompliance with vocational rehabilitation pursuant to G.S.
97-25 01 G.S, 97-32 2, or unjustified refusal to return to work pursuant to G.S. 97-32 must specify what action the employee must take to
end the suspension and reinstate the compensation.

Authority G.S. 97-18(c); G.S. 97-18(d); 97-32.2(g); 97-80(a).

04 NCAC 10A .0404A  TRIAL RETURN TO WORK
(a) Except as provided in subparagraph-{7); Paragraph (¢) of this Rule, when compensation for total disability being paid pursuant to 5:8-§
9729 (3.8, 97-29 is terminated because the employee has retarned to work for the same or a different employer,sueh the termination is
subject to the trialreturnto-work provisions of G:8-§97-32-1= G.S. 97-32.1 (frial return to work). When compensation is terminated under
these circumstances, the empleyer employer, er-carrier/administrator carrier, or administrator shall, within 16 days of the termination of
compensation, file a Form 28T Notice of Termination of Compensation by Reason of Trial Return to Work with the Industrial Commission
and provide a copy of it to the-empleyee-and the employee's attorney of recerd-+f-amy- record or the employee, if unrepresented.
(b) If during the trial return to work period, the employee must stop working due to the injury for which compensation had been paid, the
employee showld shall complete and file with the Industrial Commission a Form 28U 28U Emplovee’s Reguest that Compensation be
Reinstated after Unsuccessful Triol Return to Work, without regard to whether the empleyer employer. ercarrierfadministrater carrier or
administrator has filed a Form 28T Notice of Termination of Compensation by Reasorn of Trial Return to Work as required by Ravagraph-(b)
Paragraph (a) of this Rule abeve, and provide a copy of the completed form to the employer and earrier/administrator. carrier or
administrator. A Form 28U Emplovee's Request that Compensation be Reinstated affer Unsuccessful Trigl Return to Work shall-eontain
contains a section which that must shall be completed by the physician who imposed the restrictions or one of the employee's authorized
treating physicians, certifying that the employee's injury for which compensation had been paid prevents the employee from continuing the
trial return to work. If the employee returned to work with an employer other than the employer at the time of injury, the employee must
shall complete the "Employee's Release and-RequestEer of Empioyment Information” section of a Form 28WL: 28U Employee's Request that
Compensation be Reinstated after Unsuccessful Trial Return to Work. Anemployee's failure to provide a Form 28U Emplovee’s Request
that Compensation be Reinstated after Unsuccessful Trial Return fo Work does not preclude a subsequent finding by the Commission that
the trial return to work was unsuccessful.
(c) Upon receipt of a preperly completed Form 285 28U Emplovee's Request that Compensation be Reinstated after Unsuccessful Trial
Return to Work, the employer, erearvier/administrator carrier, or adminisirator shall premptly resume payment of compensation for total
disability. Ifthe employee fails to provide the required certification of an anthorized treating physician as specified in subsection-2-abeve;
Paragraph (b) of this Rule, or if the emplovee fails to execute the "Employee's Release and Request” section of a2 Form 2845 28U
Emplovee's Reguest that Compensation be Reinstated after Unsuccessful Trial Return to Work, if required pursuant to Paragraph-(2)-ebove;
Paragraph (b) of this Rule, the employer, erearrier/administrator carrier, or administrator shall js not be-required to resume payment of




compensation. Instead, in-such-clrcumstances; the employer employer, er-carrier/administrator-carrier, or administrator shall promptly
return a Form 28U Employee's Request that Compensation be Reinstated ofter Unsuccessful Triol Return fo Work to theempleyeeandthe
employee's attorney of records-if-any;-or the employee. if unrepresented, along with a statement explaining the reason the Form 28U
Emplovee's Request that Compensation be Reinstated: afier Unsuccessful Trial Refurn to Work is being returned and the reason
compensation is not being reinstated.
(d) Thereinstated cempensation shall be due and payable and subject to the provisions of G:8-§97-18¢2} G.S. 97-18(g) on the date and for
the period commencing on the date the employer employer, orcarrier/administratorcarrier, or administrator receives a preperly-completed
Form 28U Emplovee's Reguest that Compensation be Reinstated after Unsuccessiil Trial Return fo Work certifying an unsuccessful return
to work. Such resumption of compensation shal-does not preclude the employee's right to seck, nor the emplover employer's. or
carrier's/administrator's carrier's, or adrministrator's right to contest, the payment of compensation for the period prior or subsequent to sueh
the reinstatement. Ifit is thereafier determined by the Commission that any temporary total or temporary partial compensation, including
the reinstated compensation, was not due and payable, a credit shdl be given against any other compensation determined to be owed.
(e) When the emplover emplover, er-carrierfadministrator carrier. or administrator has received a propery completed Form 28U
Emplovee's Request that Compensation be Reinstated after Unsuccessful Trial Return to Work and contests the employee's right to
reinstatement of total disability compensation, #-the emplover, carrier, or administrator may suspend or terminate compensation only as
provided in G-8-§-97-18-+ (.S, 97-18.1, and/or-pursuant-te-the-provisionsof G-5-§-97-82 G.S. 97-83 and or G-5-§-97-84- G.S. 67-84.
(f) Upon resumption of payment of compensation for total disability, the empleyer employer, erearrierfadministrator carrier, or
administrator shall complete and file a Form 62 Notice of Reinstatement or Modification of Compensation awdfor or such other forms as
may be required by the Workers' Compensation Act or by Industrial Commissionrule. A copy of the Form 62 Notice of Reinstatement or
Modification of Compensation shall be sent to the-employee and-the employee's attorney of recerd—ifany- record or the employeg, if
unrepresented.
(g) The trial return to work provisions do not apply to the following:

(hH "Medieal-onb L cases-defined-as cases in which the employee is not absent from work for more than one day and or in

which medical expenses are less than two thousand dolars ($2,000); the-ameunt-periodicatly-established-by-the-Industrial

Commission-in-Hs-Minutes;
2 Gases cages in which the employee has missed fewer than eight days from work;
3 Gases cages wherein in which the employee has been released to return to work by anauthorized treating physician as

specified in subsection-2-above Paragraph (b) of this Rule without restriction or limitation except that if the physician,

within 45 days of the employee's return to work date, determines that the employee is not able to perform the job duties
assigned, then the employer employer, er-earrier/administrator carrier, or administrator must shall resume benefits. If
within the same time period, the physician determines that the employee may work only with restrictions, then the
employee is entitled to a resumption of benefits commencing as of the date of the report, unless the employer is able to
offer employment consistent with the restrictions, in which case a trial return to work period shall be deemed to have
commenced at the time of the employeds initial return to work;

)] Cases cases wherein In_which the employee has accepted or agreed to accept compensation for permanent partial
disability pursuant to G:8+§-97-3+ G.S. 97-3 1, unless the trial return to work follows reinstatement of compensation for
total disability under G.S. § 97-29; and

5 Claims claims pending on or filed after 1 January 1995, when the empleyer employer, ercarrier/adrainistrator carrier, or
administrator contests a claim pursuant to G.S. § 97-18(d) within the time allowed thereunder.

(h) This Rule became-offective-on-+5-February- 1995 and applies to any employee who leaves work on or after February 15, 1995 thatdate
due to a compensable injury.

Authority G.S. 97-18(k); 97-29; 97-32.1; 97-80(a).

04 NCAC 10A .0405 REINSTATEMENT OF COMPENSAT]ON

. " o it shall ] dered . _
(@) __In a claim in which the emplover, carrier, or admlmstrator has admltted liability, when an emplovee seeks reinstatement of

compensation on a basis other than a request for review of an award pursuantto G.S. 97-47. the employee may notify the employer, carrier,

or administrator. and the emplover's, carrier's, or administrator's attorney of record, on a Form 23 Application to Reinstate Payment of

Com ensation, or by the filing of a Form 33 Request that Claim be Assigned for Hearing.

Compensation, the original

Form 23 Application to Reinstate Pavment of Disability Compensation and the attached documents shall be sent to the Commission at the
same time and by the same method by which a copy of the Form 23 and attached documents are sent to the employer, carrier, or
adininistrator and the emplover's, carrier's. or administrator's attorney of record. The Form 23 Application to Reinstate Payment of
Disability Compensation shall specify the number of pages of documents attached which are to be considered by the Commission, Failure to

specify the number of pages shall result in the refusal of the Commission fo accept the same for filing, Upon receipt of the Form 23




Application o Reinstate Payment of Disability Compensation, the Commission shall notify the emplover, carrier, or administrator that the
Form 23 Application to Reinstate Payment of Disability Compensation has been received by providing a copy of a Form 23 dpplication to
Reinstate Payment of Disability Compensation via facsimile or electronic mail. Within 10 days of the receipt of the Form 23 Application to
Reinstate Payment of Disability Compensation from the Commission, the employer, carrier, or administrator shall complete Section B of the
Form 23 Application fo Reinstate Payment of Disability Compensation and send it to the Commission and fo the emplovee, or the
employee's attorney of record. at the same time and by the same method by which the form is sent to the Commission.

(¢) If the emplover, carrier, or administrator does not contest the reinstatement of compensation. the Commission shall review the Form 23
Application to Reinstate Payment of Disability Compensation and any attached documentation and, without a hearing, render an

Administrative Decision and Order as to whether the compensation shall be reinstated. This Administrative Decision and Order shall be
rendered within five days of the expiration of the time within which the emplovyer, carrier, or administrator could have filed a response to the

Form 23 Application to Reinstate Pavment of Disability Compensation.

(d) Ifthe emplover, carrier, or administrator contests the reinstatement of compensation. the Commission shall schedule an informal hearing
to take place within seven days of the receint of the completed Form 23 Application fo Reinstaie Payment of Disability Compensation
response from the emplovyer, carrier, or administrator. The informal hearing shall be conducted by telephone conference between the
Commission, the parties, and the parties' attornevs of record, The Commission shall make arrangements for the informal hearingwith a
view towards conducting the hearing in the most expeditious mannerunder the circumstances, The informal hearing shall be no more than
30 minutes, with each s;de being given 10 mmutes o present its case and five mmutes for rebuttal, An Administrative Decision and Order
ity Compensation within five business days after the

completion of the informal hearing.

(e) 1fthe Commission is unable to render a decision after the informal hearing, the Commission shall issue an order to that effect, that shall
be in liew of a Form 33 Request that Claim be Assigned for Hearing, and the case shall be placed on the formal hearing docket, If additional
issues are to be addressed. the employee, employer, carrier, or administrator shall within 30 days of the date of the Administrative Decision
and Order, file a Form 33 Reguest that Claim be Assigned for Hearing or notify the Commission that a formal hearing is not currently
necessary. The Commission shall issue an order to that effect, which shall be in lieu of a Form 33 Request that Claim be Assigned for
Hearing, and the case shall be placed on the formal hearing docket. If additional issues are to be addressed, the emplovee, employer,
carrier. or administrator shall within 30 days of the Date of the Administrative Decision and Order file a Form 33 Reguest that Claim be
Assigned for Hearing or notify the Comunission that a formal hearing is not currently necessary.

() Bither party may appeal the Administrative Decision and Order of the Commission as provided by Rule .0703 of this Subchapter, The
Deputy Commissioner shall conduct a hearing de novo. The hearing shall be set without delay and shall not require the filing ofa Form 33
Request that Claim be Assigned for Hearing. 1 the Deputy Commissionerreverses an order previously denying a Form 23 Application to
Reinstate Payment of Disability Compensation. the employer, carrier, or administrator shall resume compensation or otherwise comply with
the Deputy Commissioner's decision, notwithstanding any appeal or application for review to the Full Commission of the decision under
G.S, 97-85.

{2) Notwithstanding Paragraph {f) of this Rule, the employee may waive the right to an informal hearing and proceed to a formal hearing
before a Deputy Commissioner by filing a Form 33 Request that Claim be Assigned for Hearing, 1Ethe parties, or the parties’ attorneys of
record, agree that an informal hearing regarding the Form 23 Application to Reinstate Payment of Disability Compensation is not necessary,
they may so notify the Commission, and an Administrative Decision and Order shall be rendered based on the Form 23 dpplication fo
Reinstate Payment of Disability Compensation, response, and documentation submitted.

Authority G.S. 97-18(k); 97-80(a).

04 NCAC 10A .0406 DPISCOUNT RATE TO BE USED IN DETERMINING COMMUTED VALUES
ﬂmadagtﬂ&l@mnm»mm@%mwmmt% -

AYFHORLS.
To commute the present value of unaccrued compensation payments, the parties shall utilize the Internal Revenug Service's Applicable
Federal Rate or discount rate that is;

I used to determine the present value of an annuity, an interest for life or a term of years. or a remainder or reversionary
interest, )

) set monthly by the Internal Revenue Service for Section 7520 interest rates, and

(3) found in the Index of Applicable Federal Rate (AFR) Rulings. The Index of AFR Rulings is hereby incorporated by

reference and includes subsequent amendments and editions. A copy may be obtained at no charge from the Internal
Revenue Service's website, http//www._irs.gov/app/picklist/list/federalRates.html or upon request, at the offices of the
Commission, located in the Dobbs Building, 430 North Salisbury Street, Raleigh, North Carolina, between the hours of
8:00 a.m. and 5:00 p.m.

Authority G.S. 97-40; 97-44; 97-80(a).

04 NCAC 10A 0487 FEES FOR MEDICAL C{)MPENSAT!GN
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Authority G.S. 97-18(i); 97-25.6; 97-26; 97-80(a); 138-6.

04 NCAC IE)A .0408 APPLICATION FOR OR STIPULATION TO ADDITIONAL MEDICAL COMPENSATION

application fo; addltloﬂal medlcal comneasaﬂon with the Ofﬁce of the Executwe Secretary ;ﬁéﬂs%ﬁ&]—%m%mss&% for an order pufsuamv%e
the-terms-0£ G:8-§97-25.1; for payment of additional medical compensation within two years of the date of the last payment of medical or
indemnity compensation, whichever shall last occur. The-elaim An application may be made on a Form 18M Employee's Application for

Additional Medical Compensanon orby wnttea request request, or bx ﬁ]mg a Form 33 Request that Clazm bcAsszgned for Hearmgte with

ed-to-the-attorney-of record; - H-any.
(-s}(__) Upon recelpt of the elaatm pghcatzon: the h&éasfma} Commlssmn wil shall notify the empleyer employer, orearrier/administrator
carrier, or administrator that the claim has been received by providing a copy of a the Form 18M Emplovee's Application for Additional

Medical Compensation or & the written elain request. The Within 30 days, the employver employer, erearrier/administrator carrier, or
administrator shalwithin-30-days; shall send to the Iadusteial Commission and to-the-employeeand-the employee's attorney of reserdif
any; record or the employee, if unrepresented, a written statement as to whether the employee's request is accepted or denied. Ifthe request
is denied, the employer employer, erearrier/administrator carrier, or administrator shall state in writing the grounds for the denial and shall

attach any supporting documentation to the statement of denial.
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(¢} _The parties may. by agreement or stipulation as consistent with the Workers' Compensation Act, provide for additional medical

compensation,
fe)(d) This Rule applies to injuries by-aseident occurring on or after July 5, 1994,

Authority G.S, 97-25.1; 97-80(a).

04 NCAC 10A .0409 CLAIMS FOR DEATH BENEFITS

(a) An empioyer shall notify the Commlss;on of the occurrence of a death resultmg from an injury or occupaﬂona] dlsease a]legedy
arising out of and in the course of employmentby timely filing a Form 19 Employer's Report of Emplovee's Injury or Occupational Disease

1o the Industrial Commission within five days of knowledge thereof. In addition, an empleyer employer, or-carrier/administratorcaryior, or
administrator shall file with the Industrial Commission a Form 29; “Supplementary-Reportfor-FatalAceidents 29 Supplemental Report for
Fatal Accidents, within 45 days of knowledge of a death or allegation of death resulting from an injury or occupational disease arising out of
and in the course of employment.

(b)-Identifying-Bereficiaries

(b)) An emplever emplover, ercarries/administrater carrier, or administrator shall make a good faith effort to discover the names and
addresses of decedent's beneficiaries under G.S. 97-38 and identify them on the Form29: 29 Supplemental Report for Fatal Accident,
23(¢) In all cases involving minors or incompetents who are potential beneficiaries, a guardian ad lifem shall be appointed pursuant to 4
NEAC-10A-0604- Rule .0604 of this Subchapter,

£33(d) If an issue exists as to whether a person is a beneficiary under G.S. §-97-38, the employer, er-camderfadministrator-carrier,
administrator.andéor or any person asserting a claim for benefits may file a Form 33 Reguestfor Hearing Request that Claim be Assigned for
Hearing for a determination by a Deputy Commissioner,

H(e) Ifthe employer, er—eame#adm}mstfa%er carrier, or administrator accepts liability for a claim involving an employee's death and there

are no apparent issues necessnatmg a heal ing for determination of beneficiaries andfor or their respective rights, the parties shall submitan

agreement Agree eath executed by all interested parties or their representatives on-Iadustrial to the Commission
Form30: Commlssmn AH agreemems paast shall be submitted to the Industrial Commission on a Form 30 Agreement for Compensation
for Death as set forth in 4NCAG-10A-S0H5)-and-L6> Rule .0501 of this Subchapter,
() Said The agreement shall be submitted along with all relevant supporting documents, including death certificate of the employee, any
relevant marriage certificate and birth certificates for any dependents.
{&)-Liability-Denied-by Employer
() If the emplover employer, orcarrier/administrator carrier, or administrator denies hability for a claim involving an employee's death,
the emplover emplover, ercarrier/adminisirator carrier, or administrator shall send a letter of denial to all potential beneficiaries, their
attorneys of record, if any, all known health care providers that have submitted bills to the employer employer, er-carrierfadministrator
carrier, or administrator. and the Industsial Commission. The denial letter shall speeitically state the reasons for the denial and shall further
advise of a right to hearing.
3h) Any potential beneficiary, e the employer, or-carrier/administrater the carrier. or the administrator may request a hearing as
provided in Rule 662 0602 of this Subchapter.

{e)-Payment-of Death-Benefits

33(1) Upon approval of by the Industsial Commission of a Form 38; 30 Agreement for Compensation for Death, or the issuance of a final
order of the IndustrialCommission directing payment of death benefits pursuantto 6:5-§-97-38; G.8. 97-38. payment may- shall be made
by the employer emplovyer, ercarrier/administrator carrier. or administrator directly to the beneficiaries, with the following exceptions: (1)
any applicable award of attorney fees shall be paid directly to the attorney; and (2) benefits due to a minor or incompetent.

AN S&bj%#i@{h@—dﬁ%ﬂéﬁ—@ﬁ@h-@-lﬂdﬁ&%%@ﬂ%mmﬂ“ﬁﬂy Any benefits due to a minor pursuant to G-5-§-97-38 4.8, 97-38 wmay
shall be paid directly to the parent as natural guardian of the minor for the use and benefit of the minor if the minor remains in the phiysical
custody of the parent as natural guardian, If the minor is not in the physical custody of the parent as natural guardian, the-Tadustrial

GCommission-may-order-that payment shall be made through some other propes person appointed by a court of competent jurisdiction-

jurisdiction or to such other person under such terms as the Commission finds is in the best interests of the parties. When 2 beneficiary
reaches the age of 18, any remaining benefits shall be paid directly to the beneficiary.

(k) In order to protect the interests of an-incompetentbenefictary; a beneficiary who is incompetent, the Industrial Commission in-its
diseretionmay shall order that benefits be paid to the beneficiary's dudy appointed general guardian for the beneficiary's exclusive use and
benefit, or to the Clerk of Court in the county in which he the beneficiary resides for the beneficiary's exclusive use and benefit as
determined by the Clerk of Court.

(Gy1) Upon a change in circamstances, any interested party may request that the Iadustrial Commission amend the terms of any award with
respect to a minor or incompetent o direct paymentto another party on behalf of the minor or incompetent. When-a-beneficiaryreachesthe

age-of Hiany-remal efidary:
£2)(m)} In the case of commuted-benefits; benefits commuted to present value, enly those sums swidieh that have not accrued at the time of
the entry of the Order are subject to commutation.

(H-Procedure for-Award-of Beath-Benefits Based-on-Stipulated Faets
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¢+{n) Where the parties seek a written opinion and award from the Commission regarding the payment of death benefits in uncontested
cases in lieu of presenting testimony at a hearing before a Deputy Commissioner, the parties may make application to the Commissionfora
written opinion by filing a written request with theBPeckets Docket Director.
2)(0) The parties shall file thefollewinginformationyalongwith, filed electronically, by jomt s‘upulatxon affidavit or certified document, 2
proposed opinion and award or order along with the following information

(1}  astipulation regarding all jurisdictional matters;

B)(2) the decedent's name, social security number, employer, insurance carrier or servicing agent, and the date of the injury

giving rise to this claim;

¢53(3) aForm 22 Statement of Days Worked or Earnings of Injured Emplovee or stipulation as {0 average weekky wage;

@(4) any affidavits regarding dependents;

E3(3) the death certificate;

d(6) G- aForm 29; 20 Supplemental Report for Fatal Accidents,

€337y Guardian ad-Litem ad [item forms, if any beneficiary is a minor or incompetent;

&H(8) proof of beneficiary status, such as marriage license, birth certificate, or divorce decree;
&%) medical records, if any;

$(10) a statement of payment of medical expenses incurred, if any; and

@@}u a ﬁineral bil! or stlpulatton as to payment of the funera] beneﬁt

Aveards
{2Xp) Any attorney seeking fees for the representation ef in an uncontested claim shall file an affidavitor itemized statement in support of
an award of attorney's fees.

Authority G.S. 97-38: 97-39; 97-80(a).

04 NCAC 10A .0410 COMMUNICATION FOR MEDICAL INFORMATION

{a) When an employer seeks to communicate pursuantto G.8, 97-25.6(¢)(2) with an emplovee's authorized healthcare provider in writing,

without the express authorization of the emplovee, to obtain relevant medical information not available in the employee's medical records
under G.8. 97-25.6(<)X1), the employer may use the Commissions Medical Status Questionnaire,

(b) When an employee seeks a protective order under G.8. 97-25.6(d{4) or G.S. 97-25. 6( f), the emplovee shall provide the following to the

Commission:

(1) the proposed written communication and any proposed additional information from which the employee seeks a
protective grder;

2) description of any attempt to resolve the issue cooperatively;

(3 grounds for the protective order; and

(4) any alternative methods to discover the information.

{c) When responding to an emplovee's request under G.S. 97-25.6{d)(4) or G.S. 97-25.6(f), for a protective order, the employer shall

provide the following to the Commission:
4] the statutory provision on which the proposed communication is based;

(2) description of any attempts which have been made to resolve the issue cooperatively;
(3) description of any other attempts which have been made to obtain the rebvant medical information; and
(4) justification for the communication,

{d) When an empiover seeks the Commission's authorization for other forms of communication pursuant to G.S. 97-25.6{g). the employer
shall follow the procedures for motions in Rule 0609 of this Subchapter,

Authority G.S. 97-25.6; 97-80(a).
SECTION .0500 - AGREEMENTS

04 NCAC 104 .0501 AGREEMENTS FOR PROMPT PAYMENT OF COMPENSATION

(a) To facilitate the prompt payment of compensation within the time prescribed in G.S. 97-18, the Industrial Commission will shall accept
memoranda of agreemenis onindustdal Commission forms.

(b) No agreement for permanent disability will shail be approved until the material relevant medical and vocational records known to exist
in the case have been filed with the Industrial Commission. When requested by the Industrial Commission, the parties shall file any
additional documentation necessary to determine whether the employee is receiving the disability compensation to which he or she is
entitled and that an employee qualifying for disability compensation under G.S. 97-29 or G=8-97-38 G.S. 97-30, and G.8. 97-31 has the
benefit of the more favorable remedy.

(¢) All memorandaof agreements seust shall be submitted to the Industrial Gommission Commission. #-iripHeate-ontndustrial-Commissien

formsyas-speeifiedin-paragraph-6-below: Agreements inproperformrand conforming to the provisions of the Workers' Compensa‘aon Act
»4H shall be approved by the Industrial Commission and a copy returned to the emplover emplover, ereasrierfadministrator carrier, or

administrator, and a copy sent to the employee, unless amended by an award, in which event a-eepy-ef-the-award-will-be-returned the
Commission shall return the award with the agreement.

(d) The emplover emplover, erearsierfadministrator; carrier, administrator, or the attorney ofrecord, if any, shall provide the-employee-and
the employee's attorney of record-fanysrecord or the employee, if unrepresented, a copy of a Form 245 21 Agreement for Compensation
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for Disability, a Form 26; 26 Supplemental Agreement as to Payment of Compensation, a Form 26D; 268 dgreement for Pavment of
Unpaid C ompensatton in Unrelated Death C’ases and a Form 3& 30 Agreement for C ompensatzon for Degth, when the employee signs said
the forms. i 3 :

{e) AH mem oranda of agreements for cases which are calendared for hearing before 2 Commissioner or Deputy Commissioner shall be sent
directly to that Commissioner or Deputy Commissioner. Before a case is calendared, or once a case has been eontinned; continued or
removed, or after the filing of an Opinion and Award, all memoranda of agreements shall be directed te the Claims Section of the Industrial
Commission.

() After the employer, or-carrier/administrater-carrier, or administrator has received a memorandum of agreement which has been signed
by the employee and the employee’s attorney of record, if any, # the employer, carrier, or administrator skal-have has 20 days within which
to submit the memorandum of agreement to the Industrial Commission for review and approval or w1thm which to show geeé cause for not
submitting the memorandum of agreement signed only by the employee. employ d;-howey

day-period-may-be-exiended:

Authority G.S. 97-18; 97-80(a); 97-82.

04 NCAC IGA 3502 COMPROMISE SETTLEMENT AGREEMENTS

W&WMM&%#MW%—W&&
G¥a) Ne—compromise-agreement-will-be-approved The Commission shall not approve a compromise seftlement agreement unless it
contains the fol Eowmgl&ng&ageeﬂts@qmva%en? mfmmatwn

GY1) Thatthe The employee knowingly and intentionally waives the right to further benefits under the Workers' Compensation
Act for the injury which is the subject of this agreement.
(43(2) Thatthe The employver emplover, er-earrieriadministrator-will carrier or administrator shall pay all costs incurred.

€5)(3) Thatne No rights other than those arising under the provisions of the Workers’ Compensation Act are compromised or
released- released by this agreement

€63(4) Thatthe The employee has, or has not, returned to a job or position at the same or a greater average weekly wage as was
being earned prior to the injury or occupational disease,

¢N(5) Where the employee has not returned to a job or position at the same or a greater wage as was being earned prior to the
injury or occupational disease, that the employee has, or has not, returned to some other job or position, and, if so, the
description of the particular job or position, the name of the employer ancf the avcrage weekiy wage earned, Thzs

Paragraph Subparagraph efthe-Rade shall does not apply wh

employesisnotrepresented-by-eounsel; where the employee or counsel cemﬁes that pamal wage Eoss due to an injury or
occupational disease is not being claimed.

€836 'Where the employee has not returned to a job or position at the same or a greater average weekly wage as was being
earned prior to the injury or occupational disease, the-agreementshall-summarize a summary of the employee's age,
educational level, past vocational training, past work experience, and any impairment, emotional, mental or physical,
which predates the current injury or occupational disease. This Subparagraph does not apply upon a showing of:Fhe
parties-will be-relieved-of this-duty-enly-upon-a-showing that providingsuch-information-ereates-an
(A) unreasonable burden upon them the parties:: This-subseetion-ef theJtuleshallnot-apph-where
(B) the employee is represented by counsel, or;
(%)} even if the employee is not represented by counsel, where the employee or counse] certifies that total wage loss
due to an injury or occupational disease is not being claimed.
e3b) No compromise settlement agreement wilkshall be considered by the Commission unless the following additional-requirements are
met:

(1 The smateriakrelevant medical, vocational, and rehabilitation reports known to exist, including butnetlimitedte-those
pertinent to the employee's future carning capacity, must are be submitted with the agreement to the Industrial
Cominission by the employer, the-carrier/admindstrator-carrier, administrator, or the attorney for the employer.

2) The parttes and all attomeys of record P&ast—have stgned the agrcement

3) § apree airra : g : 3

£} 0 c

eheﬁeﬁ%emeﬂ{—ag;eemea{- In a clatm whele hab:]xtv is admttted or othe: wise has been estab lished, the employer, catrier,

or administrator has undertaken to pay all medical expenses for the compensable injury to the date of the settlement
agreement.
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employerorinsurance-carriers In a claim where liability is denied or the compensability of a particular medical condition
is denied. the emplover, carrier, or administrator shall undertake to pay all the disputed unpaid medical expenses to the
date of the seitlement agreement unless the Commission approves the non-payment of the unpaid medical bills by
employer. carrier, or administrator due to the issues in dispute.

(5) The settlement agreement contains a list of all known medical expenses of the emplovee related to the injury to the date
of the settiement agreement, including medical expenses that the employer. carrier, or administrator disputes, when the
emplover or insurer has not agreed to pay all medical expenses of the emplovee related to the injury up to the date of the
settlement agreement.

(6) The settlement agreement contains a list of the unpaid medical expenses, if known. that shall be paid by the emplover,
carrier, or administrator. if there are unpaid medical expenses which the employer or carrier has agreed to pay. The
settlement agreement also contains a list of unpaid medical expenses, if known, that shall be paid by the employee. if
there are unpaid medical expenses that the employee has agreed fo pay.

(1) The settlement agreement provides that a party who has agreed to pay a disputed unpaid medical expense shall notify in
writing the unpaid medical provider of the party's responsibility to pay the unpaid medical expense. Other unpaid
medical providers shall be notified in writing of the completion of the settlement by the party specified in the settlernent
agresment
(A) when the emplovee's attorney has notified the unpaid medical provider in writing under G.S. 87-90(e) not fo

pursue a private claim against the emplovee for the costs of medical treatment, or
(B) when the unpaid medical provider has notified in writing the emplovee's attorney of its claim for payment for
the costs of medical treatrnent and has requested notice of a settlement.

[t} Any oblization of any party to pay an unpaid disputed medical expense pursuant to a settlement agreement does not
require payment of any medical expense in excess of the maximum allowed uander G.§. 9726,

(5)(9) Thesettlement agreement must eontain contains a finding that the positions of the parties fo the agreement are reasonable
as to the payment of medical expenses,

((c) When a settlement has been reached, the written agreement sust shall be submitted to the Industrial Commission within-areasonable
thrre: Upon execution. mmmmmmeﬁm#m@mw
WMWWWM%%W@WWWW@W@WWWW
emaved e al-All compromise settlement
agreements shall be directed to the Office of the the Executzve Secretary eﬁthe«inéus%mal@emms&eﬂ—f or rev1ew or distribution for review in
accordance with Paragraphs {a) and (b) of Rule .0609 of this Subchapter.
te)(d) Once a compromise setilement agreement has been approved by the Industrial Commission, the employer employer, or
carrier/administrator carrier, or administrator shall furnish an executed copy of said the agreement to the-emplovee-or-his the employee's
attorney of recerd-ifany-record or the employee, if unrepresented.
(B(e) An attorney seeking fees in connection with a Compromise Settlement Agreement shall submit to the Commission a copy of the fee
agreement with the client.

Authority G.S. 97-17; 97-80(a); 97-82.

04 NCAC 10A .0503 NOTICE OF LAST PAYMENT FILING REQUIREMENT
W@WWMW@WMWWW@M
Commission-and-shell-be-a-part-of-the record-in-any

The forms reguired to be provided by G.8. 97-18(h) are (1) Form 288 Report of . Employer or Carrier/Administrator of Compensation and
Medical Compensation Paid and Notice of Right to Additional Medical Compensation that requires a statement as to the last date of
compensation, and {2) Form 28C Report of Emplover or Carrier/Adminisirator of Compensation and Medical Compensation Paid
Pursuant to a Compromise Seitlement Agreement that requires a statement as to the final payment of compensation.

Authority G.S. 97-18(h); 97-80(a).

SECTION 0600 - CLAIMS ADMINISTRATION AND PROCEDURES

04 NCAC 10A 0601 EMPLOYFR'S OBLIGTIONS UPON NOTICE, DENIAL OF LIABILTY; AND SANCTIONS

(b)a) Wheran Upon the employee's employeefiles filing of a claim for compensation with the Commission, the Commission may order

reasonable sanctions against the employer or its insurance carrier which does not, within 30 days following notice from the Commission of

the filing of the c!alm or 90 days when a drsease is aileged to be from exposure to chemicals, fumes, or other materials or substances in the
workplace, o n-may-allew,do one of the following:

H Ne’e}@ Flle a Form 60 Emgloyer.s Admisszon of Emglogee 's Right to Compensation to notify the Commission and the
employee in writing that i the employer is admitting the employee's right to compensation and, if applicable, satisfy the
requirements for payment of compensation under G.S. 97-18(b).

) MNetify File a Form 61 Denial of Workers' Compensation Claim to notify the Commission and the employee that #-the
employer denies the employee's right to compensation consistent with G.S. 97-18(c).
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3 File a Form 63 Notice to Emplovee of Payment of Compensation Without Prejudice Initiate-payments-without-prejudics

aaéw&theﬁ—h&bﬂﬁz—ané—saﬁ&&%h&wqﬁwememefconsmtem with G.8. 97-18(d).
5 -prohibit-the-employer or-its-insurance-carrier-from-contesting the
bilitof . ere L

Requests for extensions of time to comply with G.S. 97-18(j) thisralemay shall be addressed to the Exesutive-Secretary-Claims

Administration Section.
(e)(b) Hiheemploverorinsurancecarrierdenies When liability in any ease; case is denied. the employer or insurance carrier shall provide
a detailed-statement of the basis of denial must that shall be set forth in a letter of denial or Form 63; 61 Denial of Workers' Compensation
Claim. and which shall be sent to the plaintiff-or-his-emplovee's attorney of record;-if-any record or the emploves, if unrepresented, all

E(u{)wn health care prowders w%neh who have submltted blllS to the empleye#@amer- emplover or carrier, and the Jrﬁdastiﬁtal Comm:ssmn

Authority G.8. 97-18; 97-80(a); 97-81(a).

04 NCAC 10A..0602 REQUEST FOR HEARING
(a) Contested claims shall be set on the hearing docket only upon the written request of one of the pariies-unlesstheindustrial Commission
orders-en-its-ownmetion; parties for a hearing or rehearing of the case in dispute, Fhe Any request for hearing shall contain the following:
H TFhe the basis of the disagreement between the parties, including a statement of the speeifie issues raised by the requesting
party- party;
o) Fhe the date of the-injury- injury:
(3) The the part of the body injured: injured;
%) The the city and county where the injury eceurred: occurred;

(5) Fhe the names and addresses of all doctors and other expert witnesses whose testimony is needed by the requesting party:
party:

(6) The the names of all lay witnesses to be called to testify for the requesting pasty: party;

(N An an estimate of the time required for the hearing of the sase—ease; and

(8) Fhe the telephone aumber{s} number(s), and-addressfes) email address(es), and mailing address(es)of the party(ies)
requesting the hearing: hearing and their legal counsel.
{b) A Form 33;Request-for-Hearing; 33 Request that Claim be Assigned for Hearing, completed in full, shall constitute compliance with
this Rule. The request fora hearmg shall be filed with the Docket Section of the Commisswn A copy of the Request for Hearing shali be
forwardedtothe & % ad-em O HSHESRCE & o spresente ofthe 3 .
attomeys for all opposing pames or to the opposing sartles themselves, if tmre;)resented

Authority G.S. 97-80(a); 97-83.

04 NCAC 10A .0603 RESPONDING TO A PARTY'S REQUEST FOR HEARING
(a) No later than 45 days from receipt of the Reguest a request for Hearing; hearing from an employee, the self-insured employer, insurance
carrier, or counsel for the defendant(s) shall file with the Industriat Commission a response to the Reguest request for Hearing: hearing. Ifa
defendant files a request for hearing, the emploveg is not ;equired to respond.
(b) This The response shall contain the following:
(D Thethe basis of the disagreement between the parties, including a statement of the speeifie issues raised by the plaintiff
which are conceded and the spesifie-issues raised by the plaintiff which are denied: denied;
) The the date of the injury, if it is contended to be different than that alleged by theplaintiffs plaintif,
(3) Fhe the part of the body injured, if it is contended to be different than that alleged by theplaintiff: plaintiffs
4 The the city and county where the injury occurred, if they are contented contended to be differentthan that alleged by the
plaintiff plaintiff;
(53 Fhe the names and addresses of all doctors and other expert witnesses whose testimony is needed by the defendant{s)
defendant(s);
{6} Fhe the names of all lay witnesses known by the defendani(s) whose testimony is to betaken- taken;
0 An an estimate of the time required for the hearing of theease- case; and
(8 The the telephone number{s) number(s), and-addresstesy email address(es), and mailing address(es) of the party(ies)
responding to the Requestfor Hearing: request for hearing and their fegal counsel
{c) Utilization-ofa A Form 33RResponse-to-Request-for-tearing; 33R Response to Request that Claim be Assigned for Hearing, whieh-is
completed in full and filed with the Docket Section of the Commission, shall bethe-sele-means-of constitute compliance with this Rule. A
copy of the Form 33R Response fo Request that Claim be Assigned for Hearing Respense-to-Requestfor Hearing shall be forwardedto the
attorneys for all opposing parties or attorneys;if such-have- been-retained- the opposing parties themselves, if unrepresented. Inthe-eventefa

be-granted-for-pood-cause-shown

Authority G.S. 97-80(a); 97-83.
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04 NCAC 10A .0604 APPOINTMENT OF GUARDIAN AD LITEM

{a) Ialicaseswhere-itis-proposedthat-miners Minors or incompetents shall-sue-by may bring an action only through their guardian ad
titewms; litem. %&é&s@ﬂ@mm%hﬁ%appw%%h@&aré}ﬁ&a&h@%p&ﬂ 1he wrztten apphcauon ona Form 42 Azmlrcatzon for
Appointmenit of Guardian Ad Litem, ofa h

ingui e%seﬂ—te—@&appeﬂa%eé the Commzssxon shal apgomt the Qerson as guardtanad Iztem, 1f the Commlssmn

determines it to be in the best interest of the minor or incompetent. The Commission shall appoint the guardian ad fifem only after due
inguiry as to the fitness of the person to be anpointed

MMWH&WMMG{W@W%
(¢} Consistent with G.S. 1A-1. Rule 17(b}2), the Commission may assess & fee 1o be paid by the emplover or the insurance carrier to an
attorney who serves as a suardian ad litem for actual services rendered upon receipt of an affidavit of actual time spent in representation of

the minor or incompetent as part of the costs,
Authority G.S. 14-1, Rule 17; 97-50; 97-79(e),97-80(a); 97-91.

04 NCAC 10A .0605 DISCOVERY
In addition to depositions and production of books and records provided for in G.S. 97-80, parties may obtain discovery by the use-of
interrogatories as follows:

(N Any party may serve upon any cther parties written interrogatories, up to 30 in number, including subparts thereof, to be
answered by the party served or, if the party served is a public or private corporation or a partnership or association or
governmental agency, by any officer or agent, who shall furnish such information as is available from the party
interrogated.

(a)(2) Interrogatories may, without leave of the fndustrial Commission, be served upon any party after the filing of a Form +8;
18 Notice of Accident to Emplover and Claim of Employee, Represemtative, or Dependent, Form +88; 188 Claim by
Emplovee,Representative, or Dependent for Benefits for Lung Disease, or Form 33; 33 Request that Claim be Assigned
for Hearing, or after-approval-ef-Eerm-21- after the acceptance of a claim.

5)(3) Each interrogatory shall be answered separately and fully in writing under oath, unless it is objected to, in which event the
reasons for objection shall be stated in lieu of an answer. The answers are-to shall be signed by the person making them
and the objections shall be signed by the party making them. The party on whom the interrogatories have been served
shall serve a copy of the answers; answers and objections, if any, within 30 days after service of the interrogatories. The
parties may stipulate to an extension oftime to respond to the interrogatories. A motion to extend the time to respond
shall represent that an attempt to reach agreement with the opposing party to informally extend the time for respense has
been unsuccessful and the opposing parties' position or that there has been a reasonable attempt to contact the opposing
party to ascertain its position.

(e}4) Ifthere is an objection to or other failure to answer an interrogatory, the party submitting the interrogatories may move
the Industrial Commission for an order compelling answer. If the Industrial Commission orders answer to an
interrogatory within a time certain and no answer is made or the objection is still lodged, the Industriat Commission may
issue an order with appropriate sanctions, including but-net-Himited-to the sanctions specified in Rule-37-of-the North
Carolina-Rules-of Givil-Procedure: G.S. 1A-1, Rule 37.

@)5) Interrogatories may relate to matters whieh that are not privileged, swhich that are relevant to an issue presently in dispute,
or which that the requesting party reasonably believes may later be disputed. Signature The signature of a party or
attorney serving interrogatories constitutes a certificate by such person that he or she has personally read each of the
interrogatories, that no such interrogatory will oppress a party or cause any unnecessary expense or delay, that the
information requested is not known or equally available to the requesting party, and that the interrogatory relates to an
issue presently in dispute or which the requesting party reasonably believes may later be in dispute. A party may serve an
interrogatory, however, to obtain verification of facts relating to an issue presently in dispute. Answers to interrogatories
may be used to the extent permitted by the-rules-of-evidenee: Chapter 8C of the North Carolina General Statutes.

{0) Up to the time a matter is calendared for a hearing, parties may serve requests for production of documents without feave
of the Commission.

@)7) Additional methods of discovery as provided by the North Carolina Rules of Civil Procedure may be used only upon
motion and-approval by-the Industrial Commissien-or by agreement of the parties. The Commission shall approve the
motzon to grcvent mamfest m]ustice, promote ]uciamai geonomy. or expedxte a decmon in the Qubhc interest.

(%) Discovery requests and responses. including interrogatories and requests for production of decurents, shall not be filed
with the Commission, except in the following circunstances:

(&) notices of depositions;
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[£0)] discovery requests and responses pertinent to a pending motion;
{c) responses to discovery following a motion or order to compel; and
(&) post-hearing discovery requests and responses.

The above listed documents shall be filed with the Commission, as wel] as served on the opposing party.

£5)(9)  Sanctions may shall be imposed under this Rule for failure to comply with a Commission order compelling discovery. A
motion by a party or its attorney to compel discovery under this Rule and 4-NCACI0A—-607 Rule 0607 of this
Subchapter shall represent that informal means of resolving the discovery dispute have been attempted in good faith and
state briefly the opposing parties' position or that there has been a reasonable aftempt to contact the opposing party and
ascertain its position. The parties shall not submit motions to compel production of information otherwise obtainable
under G.S, 97-25.6,

Authority G.S. 97-80(a); 97-80(p.

04 NCAC 10A..0606 DISCOVERY - POST HEARING
Discovery may not be conducted after the initial hearing on the merits of a case unless allowed by order of a Commissioner or Deputy

Commissioner. In determining whether to allow further discovery, the Commissioner or Deputy Commissioner shall consider whether

further discovery is necessary;

(I to prevent manifest injustice;
2} to promote judicial economy; or
3 to expedite a decision in the public nterest.

Authority G.S. 97-80(a); 97-80().

04 NCAC 104 .6607 DISCOVERY OF RECORDS AND REPORTS

{a) Upon written request, any party shall fusnish-witheuteost; provide to the requesting party without cost, a copy of any-and all medical,

vocational and rehabilitation reports, employment records, Industrial Commission forms, and written communications with medical

providers in its possession, within 30 days of the request, unless objection is made within that time period. This-oblgation-The duty to
respond exists whether or not a request for hearing has been fled—Fhis-obligation filed and is a continuing one, and any such reports and

records whish that come into the possession of a party after receipt of a request pursuant to thisRule shall be provided to the requesting

party wnhm 15 days from its the par_ty rcce1pt Of these repor{s and records %me%wwmmm

{b) Upon receipt of a request a camer or adm;mstrator foran empEovefs workers compensation program shall inquire of the emnloyer

concerning the existence of records encompassed by the request.

Authority G.S. 97-80(a); 97-80(b); 97-80(%).

04 NCAC 10A .0608 STATEMENT OF INCIDENT LEADING TO CLAIM

(a) Atthe-outsetoftalangnstatement-Upon the request of the employer or his agent to take a written or a recorded statement, the employer
or his agent shall advise the employee that the statement is-being taken-to-may be used in-partio determine whether the claim will be paid or
denied. Amny plaintiff whe gives his or her employer, er-ils carrier, or any agent either a written or recorded statement of the facts and
circumstances surrounding his or her injury shall be furnished a copy of sueh-the statement within 45 days after request. Further, any
plaintiff who shall give a written or recorded statement of the facts and circumstances surrounding his injury shall, without request, be
furnished a copy no less than 45 days from the filing of a Form 33 Request that Claim be Assigned for Hearing. Sueh The copy shall be
furnished at the expense of the person, firm or corporation at whose direction the statement was taken.

(b) If any person, firm or corporation fails to comply with this rules Rule, then-an-ordermay-be-entered-by a Commissioner or Deputy
Commissioner shall enter an order prohibiting that person, firm or corporation, or its representative, from introducing the statement into
evidence or using any part of it the statement.

Authority G.8. 97-80(a).

04 NCAC 10A 0609 MOTIONS PRACTICE IN CONTESTED CASES
(a) Motions breught before the a Deputy Cemmissien Commissioner; shall-be-addressed-asfollows:
{13 Allmetions in cases which are currently calendared for hearing before a the-Full-Gommission-or Deputy Commissioner

shall be sent by the filing party directly to the assigned Ghair-ofthe- Full Commission-panel-or Deputy Commissiener
Cominissioner. before-whom-the-ease-is-pending:

() to reconsider or amend an Opinion and Award, made prior to giving notice of appeal to the Full Commission, shall be
directed by the filing party to the Demztv Commlssmner who authored the Ommon and Awazd

(&) when a case is not calendared before a Deputy Commissioner;
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() once a case has been continued or removed from a Deputy Comunissioner calendar; or
3) after the filing of an Opinion and Award when the time for taking apreal has run.
(¢} Motions before the Fuli Commission:
(H in cases calendared for hearing before the Full Commission shall be sent by the filing party directly to the Chair of the
Full Commission panel.
33(2) Metiens filed after notice of appeal to the Full Commission has been given but prior to the calendaring of the case shall
be directed by the filing party to the Chair of the Industrial Commission.
¢(3) Hain ease-has-been cases continued from the Full Commission hearing docket, motions shall be directed by the filing
party to the Chair of the panel of Commissioners who ordered the continuance.
£34) MetiensTiled after the filing of an Opinion and Award by the Full Commission but prior to giving notice of appeal to the
Court of Appeals shall be directed sent by the filing party directly to the Commissioner who authored the Opinion and
Award.
f(d) A motion shall state with particularity the grounds on which it is based, the relief sought, and a-briefstatement-ofthe opposing party's
position, if known. Service shall be made on all opposing attorneys of record, or on all opposing parties, if not represented.
£e)(e) Motions to continue or remove a case from the hearing calendar on whichthe case is set must shall be made well-in-advanceas much
in advance as possible of the scheduled hearing and may be made in written or oral form. In all eases cases, the moving party must shall
provide just-eause the basis for the motion and state that the other parties have been advised of the motion and relate the position, if known,
of the other parties regarding the motion. Oral motions smust shall be followed with a written confirmation motion from the moving party.
() The responding party to a motion shall have 10 days after a motion is served during which to file and serve copies of respong in
opposition to the motion. The Industrial-Commission may shorten or extend the time for responding to any metion: motion to prevent
manifest mlustlce Drcmote xudic;ai econony., or exnedite & decrsnon in. the ;Jubhc interest.
e)(2) o actod i it by the Commission. despite 8
absenee- e—a:}i—pamﬂs—ané—w&he%awamnweswmm A paﬁy who has not received actual notice of such a motion or
who has not filed a response at the time sach action is taken and who is adversely affected by the action may request that it be reconsidered,
vacated, or modified. Motions will shall be determined without oral argument, unless the Industrial Commission erders-otherwise-
determines that oral argument is necessary for a complete understanding of the issues.
H(h) In-al-eases-where Where correspondence relative to a case before the Industrial Commission is sent to the IndustriakCommission,
copies of such correspondence shall be contemporaneously sent by the same method of transmission to the opposing party or, if represented,
to opposing counsel. Written communications, whetheraddressed directly to the Commission or copied to the Commission, may not be
used as an opporfunity to introduce new evidence or to argue the merits of the case, with the exception of the follewing following: instances:

M

¢h] Wiritten written communications, such as a proposed order or legal memorandum, prepared pursuant to the Commission's
instructions;

2) Witten written communications relative to emergencies, changed circumstances, or scheduling matters that may affect
the procedural status of a case such as a request for a continuance due to the health of a litigant or an attorney;

3) Vaitten written communications sent to the tribunal with the consent of the opposing lawyer or opposing party party, if

unrepresented; and
)] Any-any other commumcatmn perm:tted by law or them%es Rules er—pmeedﬁres of the Camlmsswn

() AH motions and responses thereto maéeiaeﬁereﬁ%e—héu%ai—@emmsswamﬁst shail include a proposed Order to be considered by
the Industrial Commlssmn

Authority G.S. 97-79(b); 97-80(a); 97-84; 97-91.

04 NCAC 10A 06094 MEDICAL MOTIONS AND EMERGENCY MEDICAL MOTIONS

(a) Medieat Medical motions pursuantto G.S. 97-25 brought before the Office of the Executive Secretary for an-administrative-a ruling

shall comply with applicable provisions of Rule 0609 of this Subchapter and shall be submitted electronically to

medicalmotions@ic.ne.gov, unless electronic submission is unavailable to the party.

(23b) A party may file with the Depuby-Cemmissioner Docket Section a request for an-administrative-a ruling on a medical motion. A

party, also, may appeal an Order from the Executive Secretary's Office on an-Expedited g Medical Motion by giving notice of appeal to the

Dockets-Department Docket Section within 15 days of receipt of the Order or receipt of the ruling on a Motion to Reconsider the Order

filed pursuant to Rule 703€13- ,0703(b) of this Subchapter, The Motion shall contain a designation as an-administrative-"Expedited- Medical
a "Medical Motion", documentation in support of the request, including the most recent medical record/s record(s).and a representation that

informal means of resolving theissue issues have been attempted in good faith, and the opposing partys position, if known.

19



{¢) A Deputy Commlssmne: sha]] condtict a Pre-Tnal Conference as soon as posssble to clarify the issues. Pames may consentio areview
of the contested issues by electronic mail submission of only relevant medical records and opinion letters. Depositions deemed necessary by
the Deputy Commissioner shall be set on_an expedited schedule at the expense of defendants. Requests for independent medical
examinations shall be denied unless there is a demonsirated need for the evaluation. The parties shall provide the deposition transcript to
the Deputy Commissioner as soon as possible. Written arguments and briefs shall be filed within five days after the record is closed.
33(d) A party may appeal an Order by a Deputy Commissioner on an-Expedited a Medical Motion by giving notice of appeal to the Full
Commission within 15 days of receipt of the Order or receipt of the ruling on a Motion to Reconsider the Order filed pursuant to Rule
F03£13- 0703(b) of this Subchanter

A letter expressing an intent to appeal a Deputy Commissioner's Order on an Medical Motion shall be considered notice of appeal to the
Full Commission, provided that the letter specifies the Order from which appeal is taken. After receipt of notice of appeal, the appeal shall
be acknowledged by the Docket Section within three days by sending an Order under the name of the Chair of the Panel to which the appeal
is assigned. The parties may file briefs on an abbreviated schedule when necessary for a determination of the issues. The panel chair shall
also determine if oral arpuments are to be by telephone, in person, or waived. All correspondence, briefs, or motions related to the appeal
shall be addressed to the panel chair with a copy to the law clerk of the panel chair.
(&) _Ifthe motion requests a second opinion examination pursuant to G.S, 97-23, the motion shall specify whether the plaintiffhas made a
prior written request to the defendants for the examination, as well as the date of the request and the date of the denial, fany,
() Motions requesting emergency medical reliefadministratively shall contain the following:
(1) A a boldface, or otherwise emphasized, designation as "Emergency Medical Metien=" Motion".
R)(2)  Ar an explanation of the need for a shortened time period for review, including any hardship that warrantsimmediate
attentionfaction attention or action by the Commission. Commission;
E0(3) A astatement of the time-sensitive nature of the request-with-speeificity: request;
(By(4) Petailed-dates and times related to the issue raised and to the date a ruling isrequested: requested:
(EX(S) Doecumentation documentation in support of the request, including the most recent medical recerds- records; and
E)(6) A arepresentation that informal means of resolving the issue have been attempted in good faith, and the oppesing party's
position, if known.
)(2) A party may file an Emergency Medical Motion with the Executive Secretary's Office, the Chief Deputy Commissioner, or the Office
of the Chair. A proposed Order shall be provided with the motion. The non-moving party(ies) will shall be advised by the Commission
regarding any time allowed for response andmay-be-advised whether informal telephonic oral argument is necessary.
£3(h) Unless electronic submission is unavailable to the party, Emergency Medical Motions and responses thereto-shall be submitted
clectronically, unless-electronie-submissien-is-unavailable-to-the-party- as follows:
A1)  Emergency-Medical Motions-and-responses-thereto-if filed with the Executive Secretary's ©ffiee Office, shall-be
submitted-to medicalmotions@ieme-gov: medicalmotions@ic.nc.gov;
BY2) EmergeneyMedical Motions If filed with the Chief Deputy Commissioner, shall-be-submitied-electronically-directly-to
the Chief Deputy Commissioner and kisther his or her legal assistant: gssistant; or

(CY3) Emergeney-Medical-Meotiens if filed with the Chair of the Commission shall-be-submitted-electrenieally to the Chair,
hisfher his or her legal assistant, and histher his or her law clerk.

Authority G.S. 97-25; 97-78()(2); 97-78(2)(2); 97-80(a).

04 NCAC 16A 0610 PRE-TRIAL AGREEMENT
Pre- Trxal Agreementshall be signed by the attorneys and submztted to the Commissioner or Depu‘gy Commzssmner before whom the case is
pending 10 days before the hearing, unless a shorter time period is ordered upon agreement of the parties. The parties shal have 15 days
following the hearing within which to schedule the taking of medical depositions unless otherwise extended by the Commission.

Commission in the interest of 1ustice and ;udzcza} economy.
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penalty-

(33(b) The Pre-Trial Agreement shall be prepared in a form which substantially-ecomplies-conforms with the Order on Final Pre-Trial
Conference adopted in the North Carolina Rules of Practice for the Superior and District Courts. Should the parties fail to comply witha
Pre-Trial Order, the Commissioner or Deputy Commissioner may-shall remove the case from the hearing deeket: docket if required to
prevent manifest injustice and to promote judicial economy. Should the parties thereafter comply with the Pre-Trial Order after the removal
of the case, the Pre-Trial Agreement saust shall be directed to the Commissioner or Deputy Commissioner who removed the case from the
docket; and the Commissioner or Deputy Commissionerwilt shall order the case returned to the hearing deeket: as if a Request for Hearing
had been filed on the date of the Order to return the case to the hearing docket. No new Form 33 Reguest that Claim be Assigned for
Hearing is required.

ta(c) 1fthe parties need a conference, A a Commissioner or Deputy Commissionersay shall order the parties to appearat participatcina
pre-trial conference conference. to-determinespecific matiers: This confercnce may shall be conducted at such place and by such method as
the Commissioner or Deputy Commissioner deems appropriate, including conference telephone calls.

€B)(d) Any party may request a pre-trial conference when-that-party-deems-that-such-a cenference-weuld to aid in settling the case or
resolving seme contested issues prior to trial. Requests for such pre-trial conferences shall be directed to the Commissioner or Deputy

Commissioner before whom the claam has beencalendaredrorto-the-Team-Coordinator-for-the-geographicat-arear-i-any: calendared.
Authority G.8. 97-80(a); 97-80¢b); 97-83:

04 NCAC 10A .0611 HEARINGS BEFORE THE COMMISSION
() The Industrial-Commission may, on its own motion, order a hearing or rehearing of any case in dispute. The Commission shall seta

contested case {or hearing i ina location deemed couvenient 10 wrtnesses and the Commrssso

(eag_) In semng contested cases for hearmg, cases in whrch the paymentof workers compensation benefits is at issue shall take preeedeﬂee
precedence. over-those-cases-in-which-the-payment-of-workerd-compensation-benefits-is-not-at-issue:

(c) The Industrial-Commission wili shall give reasonable notice of hearings in every case. Postponement or continuance of a duly
scheduled hearing will-rest-entirely-shall be allowed only in the discretion of a Commissioner or Deputy Commissioner: Commissioner
before whom the case Is set if required to prevent manifest injustice. Where a party has not notified the Industrial Commission of the
attorney representing the party prior to the mailing of calendars for hearing, notice o that party shall-constitute constitutes notice to the
party's attomey .

rendered-are Ina contested case, the record includes all prior Opm ion and Awards ﬁled Commlssmn forms form agreements awards and

orders of the Commission. Industrial Comrnissionprovided; howeverthatifprovision 3
decuments-as-part-of-the-record; such-documents-shall-also-be-a-part-ef the record. Aﬂy other documents whrch theparties w1sh to have

included in the record must shall be introduced and received into evidence.

{5){e) Hearing costs shall be assessed in each case set for hearing, including those cases which are settled after being calendared and notices
mailed, and shall be payable upon receipt of a statement from thelndustsial Commission.

&Xf) Inthe event of inclement weather or natural disaster, hearings set by the Commission shall be cancelied or delayed if the proceedings
in before the General Court of Justice in the that county in-which-the-hearings-are-setare caneceled: cancelled or delayed.

Authority G.S. 97-79; 97-80(aj; 97-84; 97-91.

04 NCAC 10A .0612 DEPOSITIONS AND ADDITIONAL HEARINGS

(a) The parties may, by agreement or stipulation with notice to the Commigsion, conduct depositions for discovery prior to the hearing
before the Deputy Commissioner.

{a)(b) When additional testimony is necessary to the disposition of a case, a Commissioner or Deputy Commissioner may shall order the
deposition of witnesses to be taken on or before a day certain not to exceed 60 days from the date of the ruling; provided, the time allowed
may be enlarged for-good-cause-shows- in the interest of justice and judicial economy. The costs of such depositions shall be borne by
defendants for those medical witnesses who examined the plaintiff at defendants' expense, in-these-nstances-in-whieh-defendants-are

Wmmmmm or when ordered inthe-diseretion-of by the Commissioner or Deputy Commissioner.

éb}{__) In cases where aparty, oran atiorney for either party, refuses to stipulate medical reports and the case srustbe is reset or depositions
ordered for testimony of medical witnesses, a Commissioner or Deputy Commissioner may in-his-diseretion assess the costs of such hearing
or depositions, including reasonable attormey fees, against the party who refused the stipulation- stipulation, pursuantt0 G.S. 97-88 and G.S.
97-88.1.
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e)(d) Bxeeptunderunusualeiremmstances-all All lay evidence and witnesses other than those tendered as an expert witness sustshall be

offered at the initialhearing. hearing before the Deputy Commissioner. Lay Non-expert evidence ean-only may be offered after the inttial
hearing before the Deputy Commissioner by order of a Commissioner or Deputy Commissioner. The costs of obtaining Jay non-expert
testimony by deposition shall be borne by the party making the request unless otherwise ordered by the Gemmissios: Commission a3
required to prevent manifest injustice and to promote judicial economy.

Authority G.S. 97-80(a); 97-88; 97-88.1.

04 NCAC 10A .0613 EXPERT WITNESSES AND FEES
{ay-Dismissals;

(2)_The parties shall file with the Deputy Commissioner within 15 davs following the trial, a list identifving all expert witnesses fo be
deposed and the dates of their depositions,

b} Within 10 days after each expert witness deposition, defendants' counsel shall submit to the Deputy Commissioner, via email, a request
to approve the expert's fee. In these requesis, counsel shall provide to the Deputy Commissioner, in a cover letter along with the invoice (if
provided to counsel), the following:

(H the name of the expert deposed;

(2) his or her practice's name;

(3) his or her fax number;

(4) his or her area of specialty and board certifications. if any;

(3) the length of the deposition: and

(6) the length of time the expert spent preparing, excluding any time meeting withparties' counsel, for the deposition,

Counsel shall submit a proposed Order that shows the experts name, practice name and fax number under the"Appearances” section.
{c)_Failure to make payment to an expert witness within 30 days following the entry of a fee order shall result in the assesment ofa 10
percent penalty payable to the expert witness,

{d) A proposed fee for cancellation of a deposition within five days of scheduled deposition may be submitted to the Deputy Commissioner
for consideration and approval if in the interest of justice and judicial economy.

Authority G.S. 97-18(1); 97-80(a); 97-80().
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(a) Medical providers seeking to resolve a dispute regarding pavment of charges for medical compensation shall make an inguiry directly to
the employer or employers workerst compensation insurance carrier responsible for the payment of medical fees by using an Industrial
Commission Form 261 Medical Provider Dispute Rescolution Questionnaire,

{b) The Commission shall assist a medical provider who has been unsuccessful in obtaining carrier contact information. No information
regarding a specific claim shall be provided by the Commission to the medical provider.

{c) When an emplover or carrier does not respond to a medical provider's Form 261 inquiry regarding a medical fee dispute within 20 days,
or denies lability as a Form 261 response, the medical provider may file a wriiten request seeking assistance from the Commission regarding
the fee dispute.

() The Commission shall conduct a conference between the medical provider and the employer or carrier in an effort to resolve the
dispute.

(2} When the medical provider, with assistance from the Commission is unable to resolve the dispute, the medical provider may request
Emited intervention in the workers compensation claim for the sole purpose of resolving the fee dispute.

(f) A medical provider seeking limited intervention in a workers' compensation claim shall file a motion to intervene with the Commission.
The Motion to Intervene must inciude the following:

D the Commission file number, if known;

{2) the emplovee's name. address. and last four digits of his or her social security number;

{(3) the date of injury and a description of the workplace injury, including the body parts known to be affected;

4 an itemized list of the medical fees in dispute. including CPT codes relating specific charges to_the Workers'
Compensation Medical Fee Schedule, and explanations directly relating each charge to the employee's workplace infury;

(3) a copy of the Form 261 Medical Provider Dispute Resolution Questionnaire submitted by the Medical Provider,

including all accompanvying materials, and any response received back by the Medical Provider from the employer or
carrier contacted;

(6) a copy of the written request for assistance submitted to the Medical Fees Section;
(7} a copv of the written summary by the Medical Fees Section of the informal resolution process and outcome;
(8} 2 sworn affidavit by the Medical Provider that states;

(A) the Medical Provider has treated the emplovee;
(B) the medical fees itemized by the Medical Provider are current and unpaid; and

[{0}] the Medical Provider reasonably believes that the employer or carrier named on the Form 261 Medical Provider
Dispute Resolution Questionnaire is obligated to pay the fees under the Workers Compensation Act; and
N a certification of service upon both the emplovee and the emplover or carrier named on the Form 261 Medical Provider

Dispute Resolution Questionnaire,
(£} A medical provider who has been denied intervention may request a review by the Commission by filing a written request with the
Docket Section of the Industrial Commission within 10 days of receipt of the order denying intervention.
() The request for review by the Commission shall be served on all parties to the workers compensation claim and include;

(1) a statement of facts necessary to an understanding of the issue(s);

(2) a statement of the relief sought;

(3 a copy of the motion to intervene, including all attachments required by Paragraph (f) of this Rule; and
(4) a copy of the order denying intervention.

(i) Within 10 days after service of a request for review by the Commission, any party to the workers' compensation claim may file a
response, including supporting affidavits or documentation net previously file with the Commission.

(i} The Commission’s determination shall be made on the basis of the request for review and any responsefs), including supporting
documentation. No briefs or oral areument are allowed by the Commission.

() In accordance with the G.S. 97-90.1(b), when a medical provider is allowed to intervene by the Commission. the intervention is limited
to the medical fee dispute,

(I Foliowing intervention. a medical provider may request and obtain information from the Commission related to the medical fee. The
request for information must be in writing. include a copy of the order allowing the medical provider to intervene, and be directed to the
Claims Section of the Commission.

(m) Discovery by a medical provider shall be allowed following a Commission order allowing intervention but is limited to matters related
to the medical fee dispute.

fn} A medical provider who has intervened in a workers' compensation claim may obtain a hearing before the Commissionona medical fee
dispute by filing an Industrial Commissbn Form 331 /ntervenor's Request that Claim be Assigned for Hearing and paying a filing fee.
{0) Upon resolution of a medical fee dispute, costs shall be determined and assessed by the Compmission and the medical provider shall be
dismissed from the claim. The medical provider shall retain standing to request review of an order from the Commission. -

Authority G.S. 97-26(i); 97-80(a).

04 NCAC 10A .0615 CASES REMOVED FROM A HEARING CALENDAR
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(2} A claim may be removed from a hearing calendr by motion of the party requesting the hearing or by the Commission upon its own
motion to prevent manifest injustice. promote judicial economy. or expedite a decision in the public interest.

(b)_Upon settlement of a case or approval of a form agresment. the parties shall submit a request to remove a case from a hearing calendar

and a proposed Order.

(c)_After a case has been removed from a hearing calendar, the case may be reset on a hearing calendar by Order of the Commssion or

filing of a Form 33 Reguest that Claim be Assigned for Hearing by the party requesting a hearing,

Authority G.5, 97-80(a); 97-84; 97-91.

04 NCAC 10A. 0616 DISMISSALS

a) No c}alm filed under the Workers' Compensation Act shali be dismissed without prejudice, except upon order of the Commission in the
interest of fustice. No voluntary dismissal shall be granted after the record in a case is closed. Unless otherwise ordered by the Commission
in the interest of justice, a plaintiff shall have onevear from the date of the Order of Voluntary Dismissal Without Prejudice to refile his
claim.

(b} Upon notice and opportunity to be heard, any claim may be dismissed with or without preiudice by the Commission on its own motion
or by motion of any party if the Commission finds that the party failed to prosecute or to comply with the rules in this Subchapter or any
Order of the Cominission.

{c) When a plaintiffhas not requested a hearing within two vears of the filing of the Order removing the case from a hearing calendar and

has not pursued the claim. upon notice and opportunity to be heard, any claim shall be dismissed with prejudice by the Commission. on its
own motion or by motion of any party.

Authority G.S. 97-80(a); 97-84; 97-91.

04 NCAC 10A 0617 ATTORNEYS RETAINED FOR PROCEEDINGS

W establish-cuidelines for the-el e submission;

{a) Any attorney who is retamed bya gam ina Qroceedzng before the Commzsswn shall comply with the applicable rules of the North
Carolina State Bar, A cony of anotice of representation shall be served upon all other counsel and all unrepresented parties. Thereafter, all
notices required to be served on a party shall be served upon the attorney, No direct contact or communication concerning contested
matters may be made with a represented party by the opposing party or any person on its behalf, without the attorney's permission except as
permitted by G.S. §7-32 or other applicable law. )

(b) Any attorney who wishes to withdraw from representation in a proceeding before the Commission shall file with the Commission, in
writing a Motion to Withdraw that contains a statement of reasons for the request and that the request has been served on the client. The
attorney shall make reasonable efforts to ascertain the last known address of the client and shall include this information in the motion. A
Motion to Withdraw before an award is made shall state whether the withdrawing attorney requests an attorney's fee from the represented
party once an award of compensation is made or approved.

(c)_An attorney may withdraw from representation only for good cause shown and by written order of the Commission. The issuance ofan
award of the Commission does not release an attorney as the attorney of record.
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(d) Anattorney withdrawing from representation whose client wishes to appeal an Qrder, Decision, or Award to the Full Commission shall
timely file a notice of appeal, as set out by this Subchapter, on behalf of his or her client either before or with his or her Motion to
Withdraw, :

{e) Motions to Withdraw shall be submitted electronically to attorneywithdrawals@ic.ne.gov, unless electronic submission is unavailable to
the parties. The Motion to Withdraw shall include a proposed Order that includes, in the appearances. the last known address of any pro se
party. or the contact information of new counsel, if such counsel has been retained. The proposed Order. shall include fax numbers for all
parties, if known.

Authority G.8. 97-80(a); 97-90; 97-91.

04 NCAC 10A .0618 DISGUALIFICATION OF A COMMISSIONER OR DEPUTY COMMISSIONER
Commissioners or Deputy Commissioners may recuse themselves from the hearing of any case before the Commission. In the interest of
justice, a majority of the Full Commission may remove a Commissioner or Deputy Commissioner from the hearing of a case.

Authority G.S. 97-79(b); 97-80(a).

04 NCAC 10A .0619 FOREIGN LANGUAGE INTERPRETERS

(a) When a person who does not speak or understand the English language is called to testify ina hearing, other than in an informal hearing
conducted pursuantto G.S. 97-18.1, the person, whether a party or a witness. shall be assisted by a qualified foreign language interpreter,
(b) To qualify as a foreign lansuage interpreter, a person shall possess sufficient experience and education, or a combination of experience
and education, speaking and understanding English and the foreign language to be interpreted, to qualify as an expert witness pursuant to
G.S. 8C-1. Rule 702, A person gualified as an interpreter under this Rule shall not be interested in the claim and shall make a declaration
under oath or affirmation to interpret accurately. truthfully and without any additions or deletions, all questions propounded to the witness
and all responses thereto. ‘

(¢} Anv party who js unable to speak or understand English, or who intends to call as a witness a person who is unable to speak or
understand English, shall so notify the Commission and the opposing party, in writing, not less than 21 days prior to the date of the hearing.
The notice shall state the language(s) that shall be interpreted for the Commission,

(d)_Upon receiving or giving the notice required in Paragraph (c) of this Rule, the employer or insurer shall retain a disinterested
interpreter. who possesses the qualifications listed in Paragraph (b) of this Rule, to appear at the hearing and interpret the testimony of all
persons for whom the notice in Paragraph (c) of this Rule has been given or received.

(e) The interpreter's fee shall constitute a cost as contemplated by G.S. 97-80. A gualified interpreter who interprets testimony for the
Commission is entitled to payment of the fee agreed upon by the interpreter and employer or insurer that retained the interpreter. Except in
cases where a claim for compensation has been prosecuted without reasonable ground, the fee agreed upon by the interpreter and employer
or insurer shall be paid by the employer or insurer, Where the Commission ultimately determines thatthe request for an interpreter was
unfounded. attendant costs shall be assessed against the movant.

(f) Foreign language interpreters shall abide by the Code of Conduct and Ethics of Foreign Language Interpreters and Transiators,
contained in Part 4 of Policies and Best Practices for the Use of Foreign Language Interpreting and Translating Services in the North
Carolina Court System and promulgated by the North Carolina Administrative Office of the Courts, and shall interpret. as word for word as
is practicable, without editing, commenting. or summarizing, testimony or other communications. The Code of Condugct and Ethics of
Foreign Langnage Interpreters and Translators is hereby incorporated by reference and includes subsequent amendments and editions. A
cony may be obtained at no charge from the North Carolina Administrative Office_of the Court's website,
http://www.nccourts.ore/Citizens/CPrograms/Foreign/Documents/guidelines.pdf, or upon request. at the offices of the Commission, located
in the Dobbs Building. 430 North Salisbury Street, Raleigh, North Carolina, between the hours of 8:00 a.m. and 5:00 p.m.

Authority G.S. 97-79(b); 97-80(a).
SECTION .070¢ — APPEALS

04 NCAC 10A .0701 REVIEW BY THE FULL COMMISSION

(2) A letler expressing an-intentto-appeat-shallbe a request for review is considered notice-ofappeal an application of review to the Full
Commission within the meaning of G-8—8-97-85; G.S. 97-85, provided that i the letter specifies the Order or Opinion and Award from
which appeal is taken.

(b) After receipt of notice-of-appeala request for review, the Industria-Commission will-shall supply to the appellant a Form 44
Application for Review upon which appellant mustshall state the grounds for the appeak review. The grounds must shall be stated with
particularity, including the specifie-errors allegedly committed by the Commissioner or Deputy Commissioner and, when applicable, the
pages in the transcript on which the alleged errors are recorded. Failure to state with particularity the grounds for appeal review shall result
in abandonment of such grounds, as provided in Paragraph @) (d). Appellant's completed Form 44 Application for Review and brief must
shall be filed and served within 25 days of appellant's receipt of the transcript or receipt of notice that there will be no trangeript.transeript;

loss the Industrial-C ission_in its diseretion-waives-the-4 The i . . N -
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(c)_The time for filing arequest for review from the decision of a Deputy Commissionerunder the Rules in this Subchapter shall be tolled

until a timely motion to reconsider or to amend the decision has been ruled upon by the Deputy Commissioner. A motion to reconsider orto

amend the decision of g Deputy Commissioner shall be filed within 15 days of receipt of notice of the award.
(e)(d) Particulargrounds Grounds for appeal review not set forth in the applcationforreview Form 44 Application for Review shallbe-are
deemed abandoned, and argument thereon shall not be heard before the Full Commission.
(d)(e) Appellant's Appellant shall file a Form 44 dpplication for Review and brief in support of his grounds for appeat review shall-be-filed
intripheate with the Industrial Commission, with a certificate indicating service on the appellee, by-mailor-inpersen; within 25 days after
receipt of the transcript, or receipt of notice that there will be no transcript. Fhereafters-appeliee The appellee shall have 25 days from
service of appellant's brief withinwhichto file a reply brief intriplicate-with the Industrial Commission, with written statement of service of
copy-by-mail-orin-persen-on appellant. When an appellant fails to file a brief, appellee shall file his brief within 25 days after appellant's
time for filing brief has expired. A party who fails to file a brief will shall not be allowed oral argument before the Full Commission. Ifboth
parties appeal; request review, they shall each file an appellant's and appellee's brief on the schedule set forth herein- in this Paragraph. If
the matter has not been calendared for hearing, any party may file with the Docket Director a written stipulation to a single extension of time
not to exceed 15 days. In no event shall the cumulative extensions of time exceed 30 days.
(e)(f) After notice-ofappeal request for review has been given to the Full Commission, any motions related to the issues for review before
the Full Commission shall be filed in-triplieate with the Full Commission, with service on the other parties. Motions related to the issues for
review including motions for new trial, to amend the record, or to take additional evidence, filed during the pendency of a request for review
to the Full Commission shall be argued before the Full Commission at the time of the hearing of the request for review.
BMNo-new-evidenee-will-be-pre d to-or-heard-by-the-Eull Commission-untess-the-Commission-in-its-diseretion-so-permits.
(g) Cases should shall be cited to the North Carolina Reperts Reports. the North Carolina Court of Appeals Reports. or the North Carolina
Reporter, and preferably; when possible. to the Southeastern Reporter. Counsel shall not discuss matters outside the record, assert personal
opinions or relate personal experiences, or attribute upworthy wrongful acts or motives to opposing counsel,
(h) TheladustrialCommissionorany-one-ofthe-partieswith-permisst i i3 issd aFEY @
Eull Cemmission- Upon the request of a party or on its own motion, the Commission may waive oral areument to prevent manifest injystice,
promote judicial economy, or expedite 3 decision in the public interest. In the event of such waiver, the Full Commission willshall file a
deciston; an award, based on the record;assipmments-of-error record and briefs.
€)(i) Briefs to the Full Commission shall not exceed 35 pages, excluding attachments. No page limit shal-apply-applies to the length of
attachments. Briefs shall be prepared entirely using a 12 point fent; type, shall be double spaced, and shall be prepared with non-justified
right margins. Each page of the brief shall be numbered at the bottom rightof the page. When a party quotes or paraphrases quoting-or
paraphrasing-testimony or other evidence from a transcript of the evidence or from an exhibit in the party's brief, the party shall include, at
the end of the sentence in the brief that quotes or paraphrases the testimony or other evidence, a parenthetic entry n-the-text that designates
the source of the quoted or paraphrased material and the page number location within the applicable source. te-inctude-the-exact-pags
srberlocation-withinthe-transerivt of the evidence-of then stion-beingreferenced-sha 3 he-endof the sentence citingthe
information [Example(T:-p-38)}- The party shall use "T" for transcript, "Ex" for exhibit. and "p" for page number. For examplg, if a party
quotes of paraphrases material located in the transcript on page 11, the party shall use the following format "(Tp 11", and if a party quotes
or paraphrases material located in exhibit three on page 12, the party shali use the following format "(Ex 3 p 12)". When a party quotes or
paraphrases gueting or paraphrastagtestimony or other evidence in the transcript of a deposition in the party's brief, the party shali include
at the end of the sentence in the brief that quotes or paraphrases the testimony or other gvidence from the deposition. a parenthetic entry in
the-texttoinchude that contains the name of the name of the person deposed and exast the page number location within the transcript of the
deposition -oftheinformationbeingreferenced shaltb he-end-of the-sentence-citing-the-informat] mple-{Smithp-15¥)
For example, if a party quotes or paraphrases the testimony of John Smith, located on page 1 1 of the transcript of the deposition, the party
shall use the following format"(Smith p 1 )",
G)(i) A-plaintiff An employee appealing requesting a review of the amountofa disfigurement award shall personally appear before the Full
Commission to permit the Full Commission to view the disfigurement.
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Authority G.S. 97-80(a); 97-83.

04 NCAC 10A .0702 REVIEW OF ADMINISTRATIVE DECISIONS
ofthe timefor flinoand sepvinga-potice-ofappeal is tolled-asto-all-partie 3

BIITO

Pracedure e he
aeedy att-apply- H S o £

(a) Administrative decisions include orders, decisions, and awards made in a summary manner, without findings of fact, including decisions
on apnlications Lo approve agreenients to pay compensation and medical bills, applications to anprove the termination or suspension or the
reinstatement of compensation, applications for change in treatment or providers of medical compensation, applications to change the
interval of pavments, and applications for lump sum payments of compensation shall be reviewed upon the filing of a Motion for

Reconsideration with the Commission addressed to the Administrative Officer who made the decisions or may be reviewed by requestinga
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hearing within 15 davs of receipt of the decisions or receipt of the ruling on a Motion to Reconsider. These issues may also be raised and
determined at a subsequent hearing,
(b) Motions for Reconsideration shall not stay the effect of the order, decision or award: provided that the Administrative Officer making
the decision or a Commissioner may enter an order staying its effect pending the ruling on the Motion for Reconsideration omending a
decision by a Commissioner or Deputy Commissioner following a formal hearing. In determining whether or not to grant a stay, the
Commissioner or Administrative Officer shall consider whether granting the stay wiil frustrate the purposes of the order, decision, or award.
Motions to Stav shall not be filed with both the Administrative Officer and 2 Commisgioner,

(¢} Any request for a hearing to review an administrative decision shall be made to the Commission and filed with the Commission's Docket
Director. The Commission shall designate a Commissioneror Deputy Commissioner 1o hear the review. TheCommissioner or Depu
Commissioner hearing the matter shall consider all issues de novo, and no issue shall be considered moot solely because the order has been
fully executed during the pendency of the healing,
(&) Orders filed by a single Commissioner, including orders dismissing reviews to the Full Commission or denying the right of immediate
request for review to the Full Commission, are administrative orders and are not final determinations of the Commission. As such, an order
filed by a sinele Commissioner s not appealable to the North Carolina Court of Appeals. A one-signature order filed by a single
Commissioner may be reviewed by:

(1) filing a Motion for Reconsideration addressed to the Commissiona who filed the order; or

(2} requesting a review to a Full Commission panel by requesting a hearing within 15 days of receipt of the order or receipt

of the ruling on a Motion for Reconsideration.

Authority G.5. 97-80(a); 97-85.

(2) The time to file a notice of appeal, and bonds therefrom. including in forma pauperis affidavits, to the North Carolina Court of Appeals

from the Full Commission is governed by the provisions of G.8. 9186,

(b) A motion to reconsider or to amend an award of the Full Commission shall be filed within 15 days of receint of notice of the award. An
award of the Full Commission is not final until the disposition is filed by the Commission on the pending motion ko recongider or to amend
an award.

Authority G.S. 97-80(a); 97-86.

04 NCAC 10A .6704 REMAND FROM THE APPELLATE COURTS
When a case is remanded to the Commission from the appellate courts, each party may file a statement, with or without a brief, fo the Full
Commission setting forth its position on the actions or proceedings. including evidentiary hearings or depositions, required to comply with

27



the court’s decision. This statement shall be filed within 30 days of the issuance of the couri's mandate and shall be filed with the
Commissioner who authored the Full Commission decision or the Commissioner designated by the Chairman of the Commission if the
Commissioner who authored the decision is no longer a member of the Industrial Commission.

Authority G.S. 97-80(a); 97-86.

SECTION .0800 - RULES OF THE COMMISSION

04 NCAC 10A .0801 SUSPENSI{)N ()F RULES

To prevent manifest injustice to a party. or to expedite a decision in the public interest. the Commission may, except as otherwise provided
by the Rules in this Subchapter, suspend or vary the requirements or provisions of any of the rules in this Subchapter in a case pending
before the Commission upon application of a party or upon its own initiative, and may order proceedings in accordance with its directions.

Authority G.8. 97-80(a).

04 NCAC IGA 0802 SANCTIONS

f bBya ed-ag

counselwhose-conductnecessitatesthe-order: The Lommlsszon may, onits own mmatwe or mouon of a par_ty, lmpose 3 sanctzon agamst

party, or attorney or both when the Commission determines that such party, or attorney, or both failed to comply with the rules in this
Subchapter. The Commission may impose sanctions of the type and in the manner prescribed by Rule 37 of the North Carolina Rules of
Civil Procedure.

(b) Failure to timely file forms as required by either these the Rules in this Subchapter or pursuant to the Workers' Compensation Act may
result in fines or other apprepriate sanctions.

Authority G.S. 141, Rule 37; 97-18; 97-80{a); 97-88.1.

04 NCAC IOA 0803 RULEMAKING

Authority G.5. 97-80(a).
SECTION .0900 — REPORT OF EARNINGS
04 NCAC 104 .0901 CHECK ENDORSEMENT

If a self-insured employer, carrier or third party administrator places "check endorsement” language on the back of an employee's check, the
following language (orsimilar language approved by the industrial-Cemvmissien) Commission as equivalent) shall be used:

By endorsing this check, 1 certify that I have not worked for or earned wages from any business or individual during the
period covered by this check, or that ] have reported any earnings to the empleyerfearrier employer or carrier paying me
workers' compensation benefits. 1understand that making a false statement by endorsing this benefit check may result in
civil er and criminal penalties.

Authority G.S. 97-80(a); 97-88.2.

04 NCAC 10A .0902 NOTICE

A self-insured employer, carrier or third party administrator shall not use check endorsement language on the back of an employee's
workers' compensation benefit check unless the employee has been provided the following Notice sent by certified mail return receipt
requested:

NOTICE TO EMPLOYEE RECEIVING WORKERS' COMPENSATION BENEFITS

This NOTICE is intended to advise you of important information you reed-te must know if you are receiving workers'
compensation benefits.
Please TAKE NOTICE of the following:
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(2) When you are receiving weeldy workers' compensation benefits, you must report any earnings you receive to the
insurance company (or employer if the employer is self-insured) that is paying you the benefits. "Earnings" include any
cash, wages or salary received from self-employment or from any employment other than the employment where you
were injured. Earnings also include commissions, bonuses, and the cash value for all payments received in any form
other than cash (e.g., a building custodian receiving a rent-free apartment). Gemmission-benuses;-etess Incentives,
commissions. bonuses, or other compensation earned before disability but received during the time you are also receiving
workers' compensation benefits do not constitute earnings that must be reported.

{b) Youmustreport any work in any business, even if the business lost money or if profits or income were reinvested or
paid to others. :

() Your endorsement on a benefit check or deposit of the check into an account is your statement certification that you
have not worked for or sarned wages from any business or individual during the period covered by the check, or that you
have reported any earnings to the employer or carrier paying vou workers' compensation benefits and that believe-that
vou are entitled to receive workers' compensation benefits. Your signature on a benefit check is & further affirmation
certification that you have made no material false statement or concealed any material fact regarding your right to receive
the benefit check.

(d) Making false statements for the purpose of obtaining workers' compensation benefits may resuitin civil and criminal
penalties.

Authovity G.S. 97-80(a); 97-88.2.

04 NCAC 104 .0903 EMPLOYEE'S OBLIGATION TO REPORT EARNINGS

(a) A self-insured employer, carrier or third-party administrator may require the employee who has filed a claim to complete a Form 99
Report of Earnings when reasonably necessary but not more than once every six months.

(b) The Form 90 Report of Earnings must shall be sent to the employee by certified mail, return receipt requested, and include a self-
addressed stamped envelope for the return of the form, When the employee is represented by an attorney, the Form 90 Report of Earnings
shall be sent to the attorney for the employee and not to the employee.

(c) The employee shall complete and return the Form 90 Report of Earnings within 15 days after receipt of a Form 98- 80 Keport of
Earnings. W the employee fails to complete and return the Form 90 Report of Earnings within 30 days of receipt of the form, the self-
insured employer, carrier or third-party administrator may seek an order from the Executive Secretary aHowing the suspension of benefits.
The self-insured employer, carrier or third-party administrator shall not suspend benefits without Cormmission apprevalapproval pursuant to
the Workers' Compensation Act, Ifthe Commission suspends benefits for failure to complete and return a Form 90 Report of Earnings, the
self-insured employer, carrier or third-party administrator shall immediately reinstate benefits to the employee with back payment as soon as
the Form 90 Report of Earnings is submitted by the employee. Ifbenefits are not immediatelyTeinstated, the employee should shall submit
a written request for an Order from the Executive Secretary instructing the self-insured employer, carrier or third-party administrator to
reinstate benefits. Ifthe employee's eamings report does not indicate continuing eligibility for partial or total disability compensation, then
the self-insured employer, carrier or third-party administrator may apply to the Commission o terminate or modify benefits pursaant-te
Commission-procedures-including by filing a Form 24 24 dpplication lo Terminate or Suspend Payment of Compensation 26--ev-33- 0t
Form 33 Request that Claim be Assigned for Hearing.

Authority G.8. 97-80(a); 97-88.2,
SECTION .1000 - PREAUTHORIZATION FOR MEDICAL TREATMENT

04 NCAC 10A .1001 PREAUTHORIZATION FOR SURGERY AND INPATIENT TREATMENT
(2) An insurer that requires preauthorization must establish a preauthorization review policy that describes the process for requesting
preauthorization review. The policy must be publicly available on the insurefs website,

(b) As used in this Section:

) "ingurer” means an insurance carrier, self-insured administrator, managed care organization;, employer. or any other entity
that conducts preauthorization review,

(2 "preauthorization” means the determination by an insurer that proposed surgical or inpatient treatment is medically
necessary: and

(3} "nreauthorization review™ means a prospective review process conducted by an insurer to determine whether a proposed

surgical or inpatient treatment js medically necessary.
(¢) As used in this Section. "presuthorization” means the determination by an insurer that proposed_surgical or inpatient treatment is
medically necessary. ‘
(d)} As used in this Section "preauthorization review" means a prospective review process conducted by an insurer to determine whethera
proposed surgical or inpatient treatment is medically necessary.
{(e) Insurers shall. on an annual basis, electronically submit an electronic copy or link for any medical practice guidelines the insurer utilizes
in the preauthorization review process to the Commission at the following electronic site (fto:/ftp.de.nc.gov) by July 1 ofeach year,
() The insurer shall list in detail each surgical procedure and each inpatient service for which preauthorization review is required, These
procedures and services shall be publicly available on the insurer's website.
(g) The preauthorization review policy shall include:
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(1 procedures for requesting preauthorization, responding to and approving requests for preauthorization, and appealing a
denial of preauthorization;
2) procedures via telephone, fax and email for communicating with the preauthorization agent with decision making powers

on a pending request for preauthorization (including Peer Review Physicians) on a continuous basis on every business
day (which excludes weekends and holidays) between the hours of8:00 a.m. and 8:00 p.m, eastern standard time;

3) Delivery of a request for preauthorization fo the claims adiuster or other designated Preauthorization Agent at the place
{email address, fax number, telephone number) provided bythe insurer shall constitute receipt of the preauthorization
request by the claims adjuster;

{4} methods by which the insurer shall respond to requests for preauthorization and methods by which a health care provider,
claimant, person, or entity requesting preauthorization may respond to inguiries ordeterminations by the insurer;
(%) Upon receipt of a request for preauthorization, the insurer shall provide to the health care provider or person making the

request the name, telephone number. fax number and email address of the Preauthorization Agent. The Preauthorization
Agent must be available on a continuous basis. every business day (which excludes weekends and holidays) from 8:00
a.m. to 8:00 p.m, Eastern Standard Time to facilitate responses to insurer communications or determinations

(6) a statement that the insurer shall provide a statement with supporting documentation of the substantive clinical

justification for a_denial of preauthorization, including the relevant clinical criteria upon which the denial is based.
Denials based upon lack of information shall specify what information is needed to make a determination;

(7} an ouiline of the appeal rights and procedures with instructions on howto submit appeals by mail, email or fax;

(&) a statement that advises the appealing party of the right te seek auwthorization for any denied treatment from the
Commission: and

(9 the name, title, address, telephone number, fax number, email address and other contact information for the person with

authority over all decision-making for preauthorization determinations (in addition to the claims adjuster), and the normal
business hours and time zone of this contact person.
(h) Preauthorization agents_shall acknowledge receipt of all communications within two business_days of the reguest, and the
acknowledgment shall satisfy G.S. 97-25.3(a)2). .
(i) Insurers that utilize a Peer Review Physician in making preauthorization decisions shalt indicate in their preauthorization review policy
the name, licensure, and specialty area of that Peer Review Physician and shall provide a profile ("Peer Review Physician Profile™) of that
Peer Review Physician. The Peer Review Physician shall be licensed in either North Carolina, South Carolina. Georgia, Virginia, or
Tennessee and shall hold professional qualifications, certifications. and fellowship training in a like specialty that is at least equal to that of
the treating provider who is requesting preauthorization of surgery or inpatient freatment.
(i} Insurers shall. on an annual basis. electronically submit their Peer Review Physician Profiles to the Commission at the following
electronic site (fto://fip.jc.nc.gov) by July 1 of each vear.
(k) All requests for preauthorization by medical providers, claimants attorneys, or unrepresented claimants, and all preauthorization
determinations made by insurers on the preauthorization requests is submitted on Industrial Comunission Form 23PR. The Preauthorization
Agent shall be responsible for providing the preauthorization review (PR) claim number and for forwarding medical records,
communications. and preauthorization review determinations to the proper entities upon receipt. unless the insurer's Preauthorization Plan
desienates and identifies another person to perform this requirement.
(1)._The failure of an insurer to make a determination on a request for preauthorization within seven business davs as specified in G.S. 97-
75 3 shall result int an automatic waiver of the insurefs right to contest the requested treatment., unless:

(h an exlension of time. not to exceed seven business days, is agreed upon by the insurer and the medical provider
requesting preauthorization {or the claimant's attorney or unrepresented claimant. ifno medical provider has reguested
preauthorization). or

2) an additional extension of time is granted by the Commission pursuant to G.8. 97235.3(a)(3).

(m) Requests made to the Commission for an extension of time shall be directed to the Office of the Executive Secretary. and shall be
simultaneously conied to the requesting medical provider, if any. and to the claitnanis attorney or to the claimant, if unrepresented.

(1) In accordance with G.S. 97-18(3), insurers are obligated to pay for any surgery or inpatient treatment vrovided under G.8.97-25 3, for
which preauthorization was requested for an admitted condition after the right to contest the preauthorization reguest is waved.

Authority G.§. 97-25.3; 97-80(a).

SUBCHAPTER 10B - TORT CLAIMS RULES
SECTION .0100 — ADMINISTRATION

04 NCAC 10B .0101 LOCATION OF OFFICES AND HOURS OF BUSINESS

For purposes of this Subchapter, The the offices of the North Carolina Industrial Commission thereinafierIndustrial Commissionyare
located in the Dobbs Building, 430 North Salisbury Street, in-Raleigh, North Carolina. The-General-Mailing Address-is North-Carelina
i dstsinl C tssion,4349 Maik Service-C Raleigh NG 27699-4319—T} fice ] Hbe.o! | by the tndustrial
Commissionas-are;-or-may-be-observed by-otherState-offices-in-Raleigh—The-offices-are-open-betwoen Documents which are not being

filed electronically may be filed between the hours of 8:00 a.m. and 5:00 p.m. te-aceept-dosurnentsfor filing-only. Documents related to tort
claims are permitted to be filed electronically until 11:59 p.m. on the required filing date
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Authority G.S. 143-291; 143-300.

04 NCAC 10B .01(2 OFFICIAL FORMS
The-Industrial-C issionshall .o . . . , .

. b s bafore it d . P
(a)_Copies of the Commission's rules, forms, andminutes regarding tort claims can be obtained by contacting the Commission in person, by
written request mailed to 4340 Mail Service Center, Raleigh, NC 27699-4340, or from the Commissions website.

(b) The use of any printed forms other than those provided by the Commission is prohibited, except that insurance carriers, self-insureds,
attorneys and other parties may reproduce approved forms for their own use, provided:

() No statement, question, or information blank contained on the Commission form is omitted from the substituted form.
) The substituted form is identical in size and format with the Commission form.

Authority G.8. 143-300.

04 NCAC 10B .0103 FILING FEES

verified:
(a) No tort claim shall be accepted for filing with the Commission unless the claim is accompanied by an aitorney's check, certified check,

money order, or electronic transfer of funds in payment of a filing fee in an amount equal to the filing fee required for the filing of a civil
action in the Superior Court division of the General Court of Justice.

(by_The provisions of Paragraph () of this Rule notwithstanding, a tort claim that is accompanied by a Petition 1o Sue as an Indigent shall
be accented for filing upon the date of itsreceipt. ‘

{c) A Petition to Sue as an Indigent shall consist of an affidavit sufficient tosatisfy the provisions of G.S. 1-110. stating that plaintiff is
unable to comply with Paragraph (a) of this Rule. _ '

(d)_If the Commission determines the plaintiff is able to pay all or any part of the fees assessed under this Rule. an Order shall be issued
directing payment of all or any part of that fee, and the plaintiff shall, within 30 days from his receipt of the Order. forward to the
Commission an attorney's check, certified check, money order, or electronic fund transfer for the full amount reguired to be paid. Failureto
submit the required amount of the filing fee within this time shall result in the tort claim being dismissed without prejudie,

(¢) Upon consideration of a prisorn inmate's Petition to Sue as an Indigent, the Commission may determine that the inmate's tort claim is
frivolous and dismiss the claim pursuant to G.S. 1-110. Appeals from the dismissal of a tort claim pursuant to this statute shall proceed
directly to the Full Commission and shall be decided without oral arpument, The Commission shall forward a copy of the file to the
Attorney General's Cffice without cost upon plaintiffs notice of appeal to the Full Commission,

Authority G.8. 143-291.2; 143-300.

04 NCAC 108 .0104 FILING BY FACSIMILE TRANSMISSION
Filing documents pertaining to tort claims by telefacsimile-facsimile transmission is permitted shatl-be allowed-when-specifie-permission-s

{ by tho-Dockets-Directoror-by-4 tosi by the Chaiz-to-determi Latad.to-the-Tort Clai byv-the
Chair, 1£a Any filing fee is-required—it-must-required shall be received by the Industrial-Commission contemporaneously with the
telefacsimile-facsimileeither by electronic transfer of funds. fends—er-other-pro : issions i

Authority G.S. 143-291; 143-291.2; 143-297; 143-300.

&

SECTION .0260 - CLAIMS PROCEDURES

64 NCAC 108 .0201 RULES OF CIVIL PROCEDURE

&) The Rules of Civil Procedure as provided inN-6-G-8- G.S, 1A-1 shall apply i tort claims before the Industrial Commission, to the
extent that such-Ralesthe Rules of Civil Procedure are not inconsistent with the Tort Claims Act. In the event of sueh-an inconsistency, the
Tort Claims Act and-these the Rules in this Subchapter shall control.
by In-medicalmalpractice-cases-filed by-oronbel prison-inma
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apphicable-standard-of cave:

chout laintife . : | to tho Full-C
(a) In medical malpractice cases filed by or on behalf of prison inmates where the plaintiffis alleging that a health care provider as defined
inG.S. 90-21.11 failed to comply with the applicable standard of care under G.S. 90-21.12 and the defendant has filed a Motion 1o Dismiss
the claim, all discovery is stayed until the following occurs:
() A recorded hearing in which no evidence is taken is held before a Deputy Commissioner or a Special Deputy

Commissioner for the purpose of determining,

{A) whether a claim for medical malpractice hag been stated:
(B) whether expert testimony is necessary for the plaintiff to prevail; and
) if expert testimony is deemed necessary, whether the plaintiff will be able to produce such testimony on the
applicable standard of care,
23] Upon receipt of 2 Motion to Dismiss and Request for Hearing from the defendant. the Commission issues an order setting

the motion on a hearing docket and the case js assigned to a Deputy Commissionerora Special Deputy Commnissioner,
(b) _If the defendant’s Motion to Dismiss is granted. an appeal Hes t0 the Full Commission.
() _If defendant's Motion to Dismiss is denied, the case shall proceed as any other tort claims case. Defendant shall produce medical
records to plaintiff within 45 days of the Crder of the Commission denying defendant's Motion to Dismiss. Plajntiff shall then have 120
davs to comply with Rule 9(i) of the North Carolina Rules of CivilProcedure.

Authority G.S. 143-300.

(a) Consistent with (.8, 17(b), Infants or incompetents may bring a torf ¢laim action only through their enardian ad litem. Upon the written
lication on a Form 42 Application for Appointment of Guardian Ad Litem. the Commission shall appoint a fit and proper person as

guardian ad litem, if the Commission determines it to be in the best interest of the minor or incompetent. The Commission shall appoint the

guardian ad litem only after due inquiry as to the fitness of the person to be appointed.

(b) No compensation due or owed to the minor or incompetent shall be paid directly to the guardianad litem.
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) Consistent with G.S. 1A-1. Rule 17(b)(2), the Commission may assess a fee to be paid to an attorney who serves as a guardian ad litem
for actual services rendered upon receint of an affidavit of actual time spent in representation of the minor or incompetentas part of the
costs.

Authority G.8. 143-291; 143-295; 143-300.

04 NCAC 10B .0204 MOTIONS
Inall hereits 14 : ; ) |

(2)_Allmotions regarding tort claims shall be filed with the Docket Section, unless the case is currently calendared before a Commissioner

or Deputy Commissioner, All motions in calendared cases shall be filed with the Commissioner or Deputy Commissioner.

(b) A motion shall state with particularity the grounds on which it is based, the relief sought, and a statement of the opposing party’s
position. if known. Service shall be made on all opposing attorneys of record. or on all opposing parties. if not representel.

(c)_Al motions and responses thereto shall include a proposed Order fo be considered by the Commission.

(d) By motion of the parties. or on its own motion, the Commission may enlarge the time for an act required of allowed to be done under
the Rules in this Subchapter to prevent manifest injustice or to promote judicial economy. An enlargement of time may be granted either
before or after the relevant time requirement has elapsed.

(e) Motions to continue or remove a case from the hearing docket shall be made as much in advance as possible of the scheduled hearing
and shall be made in writing. The moving party shall state that the other parties have been advised of the motion and relate the position of
the other parties regarding the motion. Oral motions are permitted in emergency situations.

(f) The responding party to a motion, with the exception of motions to continue or to remove a case from ahearing docket, has 10 days
after a motion is served during which to file and serve copies of a response jn opposition to the motion. The Commission may shorten or
extend the time for-responding to any motion to prevent manifest injustice or to promote judicial economy.

(2) Notwithstanding Paragraph (f) of this Rule, a motion may be acted upon at any time by the Commission, despite the absence of notice to
all parties and without awaiting a response. A party who has not received actual notice of the motion or who has not filed a response at the

fime such action is taken and who is adversely affected by the ruling may request that it be reconsidered. vacated, or modified. Motions
shall be determined without oral argument. unless the Commission orders otherwise in the interest of justice.

(h)_When a Motion to Amend Pleadings has been filed, served upon opposing parties, and not previously ruled upon. the Comumissioner or
Deputv Commissioner may permit amendment of pleadings at the time of the hearing and then proceed to a determination of the case based
on the evidence presented at the time of the hearing without reguiring additional pieadings.

(D) Motions to dismiss or for summary judgment filed by the defendant on the ground that plaintiff has failed to name the individual officer,
agent, employee or involuntary servant whose alleged negligence gave rise to the claim, or has failed to properly name the department or
agency of the State with whom such person was employed, shall be ruled upon following the completion of discovery.

(i) Motions to reconsider or amend an order, opinion and award, or decision and order, made prior to giving notice of appeal to the Ful
Commission, shall be directed to the Deputy Commissioner who authored the Qpinion and Award.

(k) Upon request of either party, or upon motion ofthe Commission, motions shall be set for hearing before a Commissioner or Deputy
Commissioner.

Authority G.S. 143-296; 143-300,

4
2
$lay gonfioe o e o inedavitheutaroument
YRERTHOHT GF- D teFrHRe - WHER CHE AT EHIENY

33



{a) The parties to tort claims, by agreement or Order of the Commission. shall participate in mediation. Any party participating in

mediation is bound by the Rules for Mediated Settlement and Neutral Evaluation Conferences of the Commission found in 04 NCAC 10G,
excent to the extent the same conflict with the Tort Claims Act or the rules in this Subchapter, in which case the Tort Claims Act and the
rules in this Subchapter apply.

. (b) Every effort shall be made to make the employee or agent of the named governmental entity or agency available via telecommunication.
Mediation shall not be delayed due to the absence or unavailability of the employee or agent of the named governmental entity or agency.
(¢} Consistent with 04 NCAC 10G .0101(g), the State shall not be compglled to participate in a mediation or neutral evaluation procedure
with a prison inmate,

Authority G.S. 143-295; 143-296; 143-300.

04 NCAC 10B .0206 HEARINGS

(a) The lndustriat-Commission may, on its own motion, order a hearing, rehearing, or pre-trial conference of any tort claim in dispute.
(b) The Industeial-Commission shall set a contested case for hearing in a location deemed convenient to witnesses and the Industrial
Commission, and conducive fo an early and just resolution of diputed issues.
te)-In-cases-invelvinga-plaintiff whe-is-an-inmate-in-the-North-Carolina-Departmen

2 :
(d)(c) The IndustriakCommission may issue writs of habeas corpus ad testificandum in cases arising under the Tort Claims Act. Requests
for issuance of a writ of habeas corpus ad testificandum sheuld-shall be sent to the Dockets-Depastment Docket Section of the Industrial
Commission if the case has not been set on a calendar for hearing. Ifthe case has been set for-on a hearing calendar, the request should-shall
be sent to the Deputy-Commissioner or Deputy Commissioner before whom the case is set.

@){(d) The IndustrialCommission shall give reasenable-notice of a hearing in every case.” A motion for a continuance shall be allowed only
in-the -discretion-of-a-by the Commissioner or Deputy Commissioner before whom the case is set-set if required to prevent manifest
injustice. Where a party has not notified the IndustriakCommission of the attorney representing the party prior to the mailing of calendars
for hearing, notice to that party shall-constitute-constitutes notice to the party's attorney.

B(e) In cases involving minimal property damagesdamage of less than five hundred dollars ($500.00), the Commission maysshall, upon its
own motion or upon the motion of either party, order a telephonic hearing on the matter.

PO 5y e 0 =
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(f) All subpoenas shall be issued in accordance with Rule 45 of the North Carolina Rules of Civil Procedure with the exception that

produgtion of public records or hospital records as provided in Rule 45(c)(2), shall be served upon the Commissioner or Deputy

Commissioner before whom the case is calendared, or upon the Docket Section of the Commission should the case mt be calendared,
@(z) In the event of inclement weather or natural disaster, hearings set by the Commission shall be cancelled or delayedif when the

proceedings in-befors the General Court of Justice are-caneeHed-in thethat county in-which are cancelled or
delayed.

Authority G.8. 143-296; 143-300.

04 NCAC 10B .0207 HEARINGS OF CLAIMS BY PRISON INMATES
Hearing-costs-shall- be-assessed-in-each-6ase-so hearing-including these-case

(a)_In tort claims involving a plaintiff who is an inmate in the North Carolina Division of Adult Corrections, the Commission shall set

contested cases or motions for hearing as follows:

(N in the prison unit where plaintiff is incarcerated or in some other prison facility or secure facility; or
2) by videoteleconference;
(3) by telephone conference.

(b) In cases involving multiple filings by an inmate, the Commission may. in the interest of justice and for judicial economy, consolidate all
of the claims for hearing upon the motion of either party or upon the Commissiors own motion.
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(c) Witnesses incarcerated by the North Carolina Division of Adult Corrections may be subpoenagd by a writ of habeas corpus ad

testificandum, Plaintiff shall file an Application and Writ of Habeas Corpus Ad Testificandum, with a copy to the defendant, for review and

approval by the Deputy Commissioner before whom the matter is calendared for an evidentiary hearing consistent with the Workers'
Compensation Act, )

(d) Al other subpoenas shall be issued in accordance with Rule 45 of the North Carolina Rules of Civil Procedure, with the exception that
production of public records or hospital records as provided in Rule 43(c¥2), shall be served upon the Commissioner or Deputy
Commissioner before whom the matter is calendared or upon the Docket Section of the Commission should the case not be calendaed.

Authority G.8. 97-101.1; 143-296; 143-300.

04 NCAC 10B .0208 HEARING COSTS
Costs relating to tort claims payable to the Commission are due upon receipt of a bill or statement from the Commission.

Authority G.S. 74-305; 143-291.1, 143281 2; 143-300.

SECTION .0300 - APPEALS TO FULL COMMISSION

potice-bymail-or-iir-person-on-the-oppesing-party-or-parties.
The Rules in this Section are the applicable Rules for appeals of cases brought pursuant to Article 31 of Chapter 143 of the General Statutes

1o the Full Commission,

Authority G.S. 143-292; 143-300.

A letier expressing an intent to appeal shall be considered notice of appeal to the Full Commission within the meaning of G.8, 143-292,
provided that the letter specifies the Order, Opinion and Award, or Decision and Order from which appeal is taken.

Authority G.S. 143-292; 143-300.

04 NCAC 10B .0303 PROPOSED ISSUES ON APPEAL

(a) The appeliant shall, within 25 days of receipt of the transcript of the record, or receipt of notice that there wiil be no transcript of the
record, file in-triplicate-with the Industrial CommaissiensCommission a written statement of the proposed issues that the appellant intends to
present on appeal. The statement shall certify service efa-copy-by-mail-orin-perser-upon the opposing party or parties. The purpose of the
proposedProposed issues on appeal are-is to facilitate the preparation of the record on appeal and shak-does not limit the scope of the issues
presented on appeal in appellant's brief.

(b) Failure to file the proposed issues on appeal may result in the dismissal of the appeal either upon the motion of the non-appealing party
or upon the Full Commission's own motion.

Authority G.S. 143-292; 143-300; Dogwood Development and Management Co., LLC v. White Oak Transport Co., Inc., 362 NC. 191
(2008).

04 NCAC 108 .0304 DISMISSALS OF APPEALS
Full Commission’ Motion.

& v ntr rantlidn tha diematenn] afthe grmos] orthoe o tha AMation of tha g on.gobedRe-5art-or-Bol-He
--------

Authority G.8. 143-300.
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(2} An appellant shall file a Form 44 Application for Review and brief in support of his grounds for review with the Commission, with a

certificate indicating service on the appellee. within 25 days after receipt of the transcript, or receipt of notice that there will be no transcript.
The appellee shall have 25 days from service of the appellant's brief to file a reply brief with the Commission, with written statement of
service on the appellant. When the appellant fails to file a brief, the appelies shall file his brief within 25 days after the appellant's time for
filinge brief has exnired. A party who fails to file a briefshall not be allowed oral argument before the Full Commission. If both parties
appeal, they shall each file an appellant's and appellee's brief on the schedule set forth in this Rule. Ifthe matter has not been calendared for
hearing, any party may file with the Docket Director a writien stipulation to a single extension of time not to exceed 15 days. Innogvent
shall the cumulative extensions of time exceed 30 days.
(oY After request for review has been given to the Full Commission, any motions related to the issues for review before the Full
Commission shall be filed with the Full Commiission, with service on the other parties. Motions related to the issues for review including
motions for new trial. to amend the record, or to take additional evidence, filed during the pendency of a request for review to the Full
Commission shall be areued before the Full Commission at the time of the hearing of the request for review,
{c) Cases shall be cited to the North Carolina Reports, the North Carolina Court of Appeals Reports, or the North Carolina Reporter, and
when nossible. to the Southeastern Reporter, Counsel shall not discuss matters outside the record, assert personal opinions or relate personal
experiences, or attribute wrongful acts or motives to opposing counsel.
¢(d) Briefs to the Full Commission shall not exceed 35 pages, excluding attachments. No page limit appiies to the length of attachments.
Briefs shall be prepared using a 12 point type. shall be double spaced, and shall be prepared with non-justified right margins. Each page of
the brief shall be numbered at the bottom right of the page. When a party quotes or paraphrases testimony or other evidence from a
iranseript of the evidence or from an exhibit in the party's brief, the party shall include, at the end of the sentence in the brief that guotes or
paraphrases the testimony or other evidence, a parenthetic entry that designates the source of the quoted or paraphrased material and the
page number location within the applicable source. The party shall use "T" for transcript, "Ex” for exhibit, and "p" for page number. For
example. (1) if a party quotes or paraphrases material located in the transcript onpage 11, the party shall use ihe following format "(T p
11)" and (2) if a party quotes or paraphrases material focated in exhibit three on page 12, the party shall use the following format "(Ex 3 p
12)". When a party quotes or paraphrases testimony or other evidence in the transeript of a deposition in the party’s brief, the party shall
include. at the end of the sentence in the brief that guotes or paraphrases the testimony or other evidence fromthe deposition. a parenthetic
entry that contains the name of the person deposed and the page number location within the transcript of the deposition. For example, ifa
party quotes or paraphrases the testimony of John Smith, located on page 11 of the transeript of the deposition, the party shall use the
following format "(Smith p 11)".

Authority G.S. 143-296; 143-300.

084 NCAC 10B .8306 MOTION FOR NEW HEARING
MV%WMWMW%WWMMWWM

Authority G.S. 143-292; 143-296; 143-300.

04 NCAC 10B .0307 MOTIONS BEFORE THE FULL COMMISSION

W&WW@MWWW@M%W&MW
GW&@%MW%M@MWWWW&%

(a) After notice of appeal has been given to the Full Commission, any motiong related to the claim beforethe Full Commission shall be
filed with the Full Commission, with service on the other parties.

(b) A Motion for a New Hearing must be filed in writing, and supported by Affidavit. Motions related 1o the issues for review including

motions for new trial. to amend the record, or to take additional evidence, filed during the pendency of an appeal to the Full Commission

shall be areued before the Full Cominission at the time of the haring of the appeal.

Authority G.S. 143-296; [43-300.

04 NCAC 10B .0308 STAYS
WHEN A CASE IS APPEALED TO THE FULL COMMISSION, COMMISSION-OR-TO-FTHE-COURT-OFAPPEALS-ALL
DECISIONS-AND-ORDERS-ORDERS, OPINION AND AWARDS, OR DECISION AND ORDERS OF A DEPUTY
COMMISSIONER ORFHE FULL-COMMISSION-ARE STAYED PENDING APPEAL.

Authority G.8. 143-292; 143-296; 143-300.
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04 NCAC 10B .030% NEW EVIDENCE
No- d i | to-or-heard-by. the Full-C - loss the-C ssioninits disoréi —

Authority G.8. 143-300.

04 NCAC 108 .0310 WAIVER OF ORAL ARGUMENT

UDOEI the request of a party or its own motion, the Commission may waive oral argument to prevent mamfest m]us‘ﬂce to promote judicial
economy, of to expedite a decision in the public interest. In the event of such waiver, the Full Commission shall file an award, based on the
record and briefs,

Authority G.S. 143-292; 143-296; 143-300.

SECTION .0400 - APPEALS TO THE COURT OF APPEALS

04 NCAC 10B 0401 SCOPE

[

The Rules in thiS Scctmn are the amahcab}e Ru]es for appeals to the Court of Appeals pursuantto Article 31 of Chapter 143 of the General
Statutes,

Authority G.S. 143-283; 143-300.

04 NCAC 108 0402 STAYS

When acascisa _pnea}ed to the Courl of Anneals all orders opinion and awards or decision and orders of the Full Commission are stayed
pending appeal,

Authority G.S. 143-292; 143-294; 143-296; 143-300.

84 NCAC 10B .0403 MOTIONS FOR COURT OF APPEALS CASES

(a) Prior to the docketing of the record on appeal in the Court of Appeals, Atlall motions filed by the parties regarding an appeal to the
Court of Appeals shall be addressed to and ruled upon by the Chair of the Industrial-Commission, or the Chair's designee.

{(b) A motion to reconsider or to amend an award of the Fult Commission shall be filed within 15 days of receipt of notice ofthe award. An
award of the Full Commission is not final until the disposition is filed by the Commission on the pending metion to reconsider or to amend
an award.

Authority G.S. 143-293; 143-300.

04 NCAC IGB 0404 REMAND FROM APPELLATE COURTS

When a case is remanded to the Commission from the appellate courts, each party may file a statement, with or without a briefto the Full
Commission, setting forth its position on the actions or proceedings, including evidentiary hearings or depositions. required to comply with
the court's decision. This statement shall be filed within 30 days of the issuance of the court's mandate and shall be filed with the
Commissioner who authored the Full Commission decision or the Commissioner designated by the Chairman of the Commission if he
Commissioner who authored the decision is no longer a member of the Commission.

Authority G.8. 143-292; 143-296; 143-300.

SECTION 0500 — RULES OF THE COMMISSION

04 NCAC 10B 0501 SUSPENSION OF RULES

To prevent mamfest m'asuce {0 aparty. or to ex edlte a decxswﬁ in the public mterest the Commzsswn may, except as 0therw1se rovided
by the Rules in this Subchapter, suspend or vary the requirements or provisions of any of the Rules in this Subchapter ina case pending
before the Commission upon application of a party or upon its own initiative, and may order proceedings in accordance with its directions.

Authority G.S. 143291, 143-300.
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04 NCAC IOB 0502 RULEMAKiNG

Authority G.8. 143-300.

04 NCAC 1{)B 0503 SANCTIONS

The_Commission may, on its own initiative or motion of a party. impose a sanction against & party, or attorney or both, when the
Commission determines that such party, or attorney, or both failed to comply with the Rules in this Subchapter. The Commission may

impose sanctions of the tyne and in the manner prescribed by Rule 37 of the North Carolina Rules of Civil Procedure.

Authority G.S. 14-1, Rule 37; 143-291; [43-296; 143-300.

SUBCHAPTER 10C - NORTH CAROLINA INDUSTRIAL COMMISSION RULES FGR UTILIZATION OF
REHABILITATION PROFESSIONALS IN WORKERS' COMPENSATION CLAIMS

SECTION .0100 ~ ADMINISTRATION

4 NCAC 10C .0101 APPLICABILTY OF THE RULES
{a) These-rales The Rules in this Subchapter apply to:

(1) Alkcases in which the employer is obligated to previde provide, or is providing medical compensation, and the injured
waorker is obligated to accept medical compensation under the Workers' Compensation Act, or in which such
compensation is provided by agreement, and during any period when the employer is paying temporary total disability
benefits without-prejudice;” without prejudice in accordance with G.S. 97-18(d); and

(2} Any-Rehabilitation Professional anyrehabilitation professional-(hereinafter RP) as defined in Item (1) of Rule .0103 of
this Subchapter, who is assigned under the Workerg Compensation Act and approved by the Commission pursuant to
SectionMI-B- Rule .0105 of this Subchapter.

(b) Any RP-rehabilitation professional who is not assigned under the Workers' Compensation Act and approved by the Commission
pursuant to Rule .0105 of this Subchapter must disclose his or her role to ¢43 the medical provider at the time of the initial contact and &
any other person from whom the nonapproved RE-rehabilitation professional seeks information about the case.

Authority G.S. 97-18(d); 97-25.4; 97-25.5; 97-32.2; 97-80.

4 NCAC 10C .0102 PURPOSE OF THE RULES

Authority G.S. 97-25.4.

4 NCAC 10C .0103 DEFINITIONS
As used in_this Subchapter:

(1) RPsare"Rehabilitation professional" means a medical case managersmanager and a eeerdinaters coordinator of medical
rehabilitation services sérvices. andfer or a vocational rehabilitation professional providing vocational rehabilitation
services, mciudmg bat—a%hm&%eé% state, prwate or camer 'based whether on sste, telephomc or in or out of state.

pists. Physical

heragzsts, occu;gatlona] then aglsts, sgeech theraplsts! and other d:rect care provxders are not rehabﬂ itation professionals
ynder the Rules in this Subchapter.

hH2) "Medlca] I‘Ehabihtatlon" fefefs-te—means the plarmm g and coor dmatlon of health care serviees-services bv a medtcal case

manager or coordinator, with the goal of assisting an injured worker to be restored Fhe-goalefmedicalrehabilitationdsto
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assist-in-the-resteration-of injured-workers-as nearly as possible to the werleers! worker's pre-injury level of physical

function. Medical case managementmay-inelude but-isnetlimited-te-includes:

{a) case assessment; assessment-inchiding-a-personal-interdew-with-the-injured-worker,

{b) development, implementation and coordination of a care plan with health care previdersproviders, and-withthe
werkerworker, and his or her family;

{c) evaluation of treatment resuls;
{d) planning for community re-enteys-re-entry and return to werkwork; with-the-empleyer-of-injury-andlorand
{e) referral for further vocational rehabilitation services.

)(3) "oecational-Rehabilitatiorn" "Vocational rehabilitation” refers-te-means the delivery and coordination of services under
an individualized written plan, with the goal of assisting the injured werkers—worker fo return to suitable
emﬁnleyqﬁem-emplovment as defined by Item {5) of this Rule or applicable statute, and to substantially increase the

eml}lovee S wafze-eaj 'ning capamgf

B(4) "Retumn to work" means placement of the injured worker into suitable employment, as defined herein- by Item (5) of this
Rule or amohcable statute. Rem;wm%ﬂm&gemaﬂy&he&%we&mde%dﬁ%ﬂeﬁwmgﬁm

£e)(5)  "Suitable-employment® For claims arising before June 24, 201 1 "suitable emploxment means employment in the local
labor market or self-employmentwhich is reasonably attainable and which offers an opportunity to restore the worker as

soon as possible and as nearly as practicable to pre-injury wage, while giving due consideration to the worker’s
qualifications (age, education, work experience, physical and mental capacities), impairment, vocational interests, and
aptitudes. No one factor shall be considered solely in determining suitable employment. For claims arising on or after

June 24, 2011, the statutory definition of "suitable employment,” G.S. 97-2(22), appligs.

(6) "Conditional rehabilitation professional” means & rehabilitation professional who has not met the requirements for
gualified rehabiiitation professionals under Paragraph (d) of Rule .0105 of this Subchapter and who desires to provide
services as a rehabilitation professional in cases subiect to the Rules in this Subchapter,

Authority G.S. 97-2(22); 97-25.4; 97-25.5; 97-32.2; 97-80.

4 NCAC 16C.0105 QUALIFICATIONS REQUIRED

{a) RPs-Rehabilitation professionals in cases subject to these-the Rules in this Subchapter shall follow the Code of Ethics specific to their
certification {:e—CRC-CHMS-CVE CRRN COHMN-ONC;-and-CCM) as well as any statutes specific to their occupation.

(b) RBs-Rehabilitation professionals who are Registered Nurses providing medical rehabilitation services in North Carolina must have a
North Carolina license to practice and are subject to the requirements of the North Carolina Nursing Practice Act. Rehabilitation
professionals who are Registered Nurses providing medical rehabilitation services outside North Carolina must have a license to practice in

the state in which the medlcai care is Drowded

(¢} To provide medical rehabilitation services and vocational rehabilitation services in_cases subject to the Rules in this Subchapter

rehabilitation professionals must either be a qualified rehabilitation professional or a conditional rehabilitation professional as set forth in
this Ru]e.

ia andshalmpmeques%pfewéer&rewmeeﬁhew
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years-only
() _To qualify as a qualified rehabilitation professional, a rehabilitation professional must:
(€} possess one of the following certifications:
(A) Certified Rehabilitation Counselor (CRC). as certified by the Commission on Rehabilitation Counselor
Certification;
(B) Certified Registered Rehabilitation Nurse (CRRN), as certified by the Rehabilitation Nursing Certification
Board:
(8] Certified Disability Management Specialist (CDMS), as certified by the Certification of Disability Management
Specialists Commission; '
{D) Certified Vocational Evalugtor (CVE), as certified by the Commission on Rehabilitation Counselor
Certification;
(E) Certified Occupational Health Nurse-Specialist (COHN-8), as certified by the American Board of Occupational
Health Nurses;
(B Certified Occunational Health Nurse {COHN), as certified by the American Board of Occupational Health
Nurses;:
(G) Orthopaedic Nurse Certified (ONC), as certified by the Orthopaedic Nurses Certification Board; or
() Certified Case Manager (CCM), as certified by the Commission for Case Manager Certification.
(2} have prior employment within the North Carolina Department of Health and Human Services as a vocational rehabilitation
provider.
(&) A qualified rehabilitation professional must also:

n possess two vears of full-time work experience, ot its equivalent, in workers’ compensation case management, where at
least thirty pereent of the rehabilitation professional’s time was spent managing medical or vocational rehabilitation
services to persons with disabling conditions or diseases within the past fifteen vears; and

(2) complete the comprehensive course entitled, “Workers ' Compensation Case Management in NC: 4 Basic Primer for
Medical and Vocational Case Managers,” provided by the Commission or the International Association of Rehabilitation
Professionals of the Carolinas,
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() To maintain “qualified” status. a rehabilitation professional shall attend a two-hour refresher course every five vears, beginning with the

date of the original course completion, Rehabilitation professionals who completed the course in its pilot phase prior to March 17, 2011

have until July 1. 2016 to meet the refresher program mandate.

(¢) Effective July 1. 2013, any rchabilitation professional on the Commission’s Registry of Workers’ Compensation Rehabilitation

Professionals who does not hold a certificate of completion for the mandated course shall lose “qualified” rehabilitation professional status

and mav to work as a conditional rehabilitation professional under superyvision of a qualified rehabilitation professional for no longer than

six months before compieting the required course.

(h} After July 1. 2013, any rehabilitation professional who begins providing rehabilitation services in cases subject to the Rules in this

Subchapter shall have six mosths to obtain a certificate of completion of the mandated course.

(i) _The Commission shall oversee the implementation and ongoing administration of the mandated course and training.

{1)_Conditional rehabilitation professionals permitted to provide services in cases subject to the Rules in this Subchapterinclude:

individuals who possesses one of the certifications for qualified rehabilitation professionals listed in Subparagraph (d
and (e) of this Rule, but who does not possess the workers’ compensation case management experience required by the
Rules in this Subchapter;

{2y thdividuals with a post-baccalaureate degree in a health-related field from an institution accredited by an agency
recognized by the United States Department of Education and one vear of experience providing rehabilitation services to
persons with disabling conditions or diseases;

(3 individuals with a baccalaureate degree in a health-related field from an institution accredited by an agency recognized by
the United States Department of Education and two years of experience providing rehabilitation services to individuals
with disabling conditions or diseases; and

(4) individuals with current North Carolina licensure as a registered nurse and three vears of experience in clinical nursing
providing care for adults with disabling conditions and diseases.

(k) _To provide services as a rehabilitation professional in cases subject to the Rules in this Subchapter, a conditional rehabilitation
professional must work under the direct supervision of a qualified rehabilitation professional, who shall ensure that the conditional
rehabilitation professional’s work meets the requirements of the Rules in this Subchapter and any applicable statute. and whose name,
address and telephone number shall be on all documents identifying the conditional rehabilitation professional.

1) As used in this Rule, direct supervision includes regular case review between the conditional rehabilitation professional and the qualified
rehabilitation professional supervisor, review by the gualified rehabifitation professional supervisor of ali reports, and periodic meetings that
occur at least on g guarterly basis.

(m) A rehabilitation professional may maintain conditional rehabilitation professional status for a period of two years only, To continue
providing services as a rehabilitation professional in_cases subject to the Rules in this Subchapter beyond the two year period, the
conditional rehabilitation professional must obtain the qualifications for a qualified rehabilitation professional listed under Paragraph (d) of
this Rule,

(n) Rehabilitation professionals shall, upon request, provide a resume of their qualifications and eredentials during initial meetings with
parties and health care providers,

Authority: G.5. 97-25.4; 97-32.2; 97-25.5; 97-80.

4 NCAC 10C .0106 PROFESSIONAL RESPONSIBILITY OF THE REHABILITATION PROFESSIONAL IN
WORKERS’ COMPENSATION CLAIMS
(a) The-RP-A rehabilitation professional shall exercise independent professional judgment in making and documenting recommendations
for medical and vocational rehabilitation for the-an injured worker, including any alternatives for medical treatment and cost-effective
return-to-work options including retraining or retirement. The RP-shall-realize-that the-sttending physicien-directs the-medical-care-of an
injured-worker It is not the role of the rehabilitation professional to direct medical care.
(b) The-RE A rehabilitation professional shall inform the parties of his or her assignment and proposedrole in the case. Atthe-outsetofthe
case;the-RP-Upon assignment, a rehabilitation professional shall disclose to health care providers and the parties any possible conflict of
interest, including any compensationand the carrier's or employer’s ownership of or affiliation with theRP-rehabilitation professional.
(¢) Subject to the provisions for medical care and treatment set forth in the Workers' Compensation Act, the medical RE-rehabilitation
professional may explain the-medical information to the worker; and shall discuss with the worker all treatment options appropriate to the
worker’s conditions, but shall not advocate any onespesifiesource for treatment or change in freatment.
(d) As case consultants or expert witnesses, RPs-rehabilitation professionalshave-an-ebligationto shall provide unbiased, objective
opinions. The limits of their relationships shall be elearly-defined through written or oral means in accordance with (CRECYHCode-of
Professional-Ethies--Canon-2-Rule-dr-or-thy imtlar isionsi i ~Hany- the following, applicable
professional codes of ethics or professional condugt, which are hereby incorporated by reference, including subsequent amendments and
editions;

O for Certified Rehabilitation Counselors and_Certified Vocational Evaluators, the Commission on Rehabilitation
Counselor Certification Code of Professional Ethies;

(2) for Certified Registered Rehabilitation Nurses and Orthopaedic Nurse Certifieds, the Code of Ethics for Nuyses;

(3) for Certified Disability Management Specialists. the Certification of Disability Management Specialists Commission
Code of Professional Conduct;

(4} for Certified Occupational Health Nurses and Certified Occupational Health Nurse-Spegialists, the American Asseciation

of Occupational Health Nurses, Inc. Code of Ethics; and
(3} for Certified Case Managers, the Code of Professional Conduct for Case Managers,
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(&) Copies of the codes of ethics or professional conduct listed in Subparagraphs {d)(1) through {d¥5) of this Rule may be obtained at no
cost. either unon request at the offices of the Commission. located in the Dobbs Building, 430 North Salisbury Street, Raleigh, North
Carolina. between the hours of 8:00 a.m. and 5:00 p.n., or at one of the foliowing applicable websites:
(O for Certified Rehabilitation Counselors and Certified Vocational Evaluators, the Comunission on Rehabilitation
Counselor Certification Code of Professional Ethics), http://www.crccertification.com/filebin/pdf/ CRCCodeOfEthics. pdf,
) for Certified Registered Rehabilitation Nurses and Orthopaedic Nurse Certifieds, the Code of Ethics for Nurses,
hito:/www. mirsingworld.org/MainMenuCategories/EthicsStandards/CodeofEthicsforNurses/Codeof-Ethics pdf,
(3) for Certified Disability Management Specialists, the Certification of Disability Management Specialists Commission
Code of Professional Conduct,
hitp:/inew.cdms.ore/docs/CDMS%20Code%200f%20Professional %620Conduct%200801201 1. pdf
(4) for Certified Occupational Health Nurses and Certified Occupational Health Nurse-Specialists, the American Association
of Occupational Health Nurses, Inc. Code of Ethics hitps://www.aachn.org/dmdocuments/Code_of Ethics_2009.pdf; and
(5 for Certified Case Manapgers, the Code of  Professional Conduct for Case Manasgers
hitp://www ccmeertification.org/sites/default/files/downloads/2012/CCMC_Code _ of. Conduct%202-22-12.pdf.
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tex() ocess-fory an-RPE-maypot-be-gualified-The R ha bilitrte 3 o
those-activities-which do-not-fall within-his-or her-qualifications. RPs-Rehabilitation professionals shall practice only within the boundaries
of their competence, based on their education, training, appropriate-professional experience, and other professional credentials,

£B(g) RPs-A rehabilitation professional shall not conduct or assist any party in claims regetiation; negotiation or investigative activitiessor
perform-any-othernon-rehabilitation activityractivity during his or her assignment in the case.

@)h) RPs-A rehabilitation professional shall not advise the worker as to any jegal matter including claims settlement options or
procedures, monetary evaluation of claims, or the applicability to the worker of benefits of any kind under the Workers’ Compensation Act
durine his or her assienment in the case. R¥s-The rehabilitation professional shall advise the nenrepresented-non-represented worker to
direct such questions to the Information Specialists at the IndustrialCommission, and the represented worker to direct questions to his or her
attorney. :

£3)(D) RPs-Rehabilitation professionals shal] not accept any compensation or reward from anysource as a result of settlement.

-y

Aughority G.S. 97-25.4; 97-32.2; 97-25.5; 97-88).

4 NCAC 16C.0107 COMMUNICATION
(a) The insurance carrier shall notify the Commission and all parties on a Form 25N Notice to the Commission of Assignment of
Rehabilitation Professional when a rehabilitation professional is assigned to a case and identify the purpose of the rehabilitation
involvement. :
¢a)(b) At theix-first-the initial meeting, RPs-the rehabilitation professional shall provide the injured worker with a copy of theserules the
Rules in this Subchapter, er-a-summary-oftheules-approved by the- Commmissionand shall inform the injured worker that the rehabilitation
professional is required to share relevant medical and vocational rehabilitation information with the employer and insurance carrier and that
the rehabilitation professional may be compelled to testify regarding any information obtained.

; ; - itation Professionalwill- share re

¥y ot ess e

(¢) In cases where the employer is paying medical compensationto a provider rendering treatment under the Workers’ Compensation Act,
the injured worker, if requested by anJPa rehabilitation professional, shall sign a Form 25C Gensent-Authorization for Rehabilitation
Professional fo Obtain Medical Records of Current Treatment authorizing the RP-rehabilitation professional to obtain records of suehrthe
current treatment. Refusaltosigntheconsentmaybe-deemedby-the Commissionto-be noneemplance-with-rehabi itatiop-and-may reswltin
(d) The rehabilitation professional shall provide copies of all correspondence and reports electronically to all parties and by mail or
facsimile to all parties without email on the same day. '

¢d)(e) In preparing written and oral reports, the RP-rehabilitation professional shall present only information relevant and material to the
worker’s medical rehabilitationand/er and vocational rehabilitation and shall make every effort to avoid undue-invasion of the worker's
privacy.

prompl-serviee: -
)(f) The RP-rehabilitation professional shall make periodic written reports documenting accurately and completely the substance of all

significantactivity in the case, including therehabilitation activityactivity -defined aboverwhichreports-shall- be-provided to-alb-parties-at
the-same-time: A-worker notrepresented-by-counsel-shall-be-furnished The rehabilitation professional shall furnish & worker who is

unrepresented by counsel with a copy of each periodic report, or, in the alternative, the-R rehabilitation professional shall advise the
worker either orally or in writing (at least as often as reports are produced) as to the plan for and progress of the case, and shalladvisethe
worker that he-or-she-the worker has the right to request a copy of the reports under Industriel-Commission-Rule4 NCAC 10A .0607.

&)(g) Frequency and timing of periodic reports wili-shall be determined at the time of referral and willshall depend spen-on the type of
service provided. However-promptCommunication of significantactivity to all parties by telephone, telecopier-facsimile, electronic media,
or letter should-must occur when information pertinentrelevant to the rehabilitation process is obtained, when-changes or revisions are
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recommended or occur in medical or vocational treatment plans, or on any other occasion when the worker's understanding and cooperation
is important-critical to the implementatior of the rehabilitation plan.

_ (h) Fhefirstmeetingofthe workerand RP-shall; [frequested by the injured worker or his or her attorney, the firstinitial meeting of the
injured worker and RRrehabilitation professionalshail; ifrequested; shall take place at the office of the worker's attorney-attorney and shall
gccur within 20 days of the request, Hthislocationdsrequesteditsh he-meeting-rote-than-(20
(1) To-promete-cooperation-among the-parties;th

worker's attorney, and, at the employer or carrier's

14 and ol
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The rehabilitation professional shall may coordinate activities with the injured
discretion, with the defense attorney. H-the-RP-belioves-that-the-worker-is-net

o £ s, Y

(i) _If the rehabilitation professional believes the injured worker is not complying with the provision of rehabilitation_services, the
rehabilitation professional shall detail in writing the actions that the rehabilitation professional believes the injured worker is required to
take to return to compliance. In determining whether the injured worker is in compliance, the rehabilitation professional shall rely on his or
her independent professional judement and training and shall focus on the overall effect that the worker’s actions or inactions are having on
the rehabilitation goals.

Authority G.S. 97-25.4; 97-25.5, 97-32.2; 97-2(19); 97-80.

4 NCAC 10C .0108 INTERACTION WITH PHYSICIANS

(a) Atthe initial visit with a physician the RPrehabilitation professional shall provide professionalidentification and shall-explain the RP's
rehabilitation professional's role in the case.

(b) In all cases, the RPyehabilitation professional shall advise the worker that he-orshe-the worker has the right to a private examination by
the medical provider outside of the presence of the RP-rehabilitation professional. Ifthe worker prefers, he or she may request that the RP
rehabilitation professional accompany him or her during the examination. However, if the worker or the worker's attorney notifies the RP
rehabilitation professional in writing that the worker desires a private examination, no subsequent waiver of that right shall be effective
unless the waiver is reveked-made in writing by the worker or, if represented, by the workefs attomey.

(c) If the RP-rehabilitation professionalwishes needs to have a an persenal-in-person_conference with the physician following an
examination, the RPrehabilitation professionalsheuld shall reserve with the physician sufficient appointment time for athe conference. The
worker sust-shall be offered the epportunity to attend this-the conference with the physician. If the worker or the physician does not
consent to a joint conference, or if in the physician’s opinion it is medically contraindicated for the worker to participate in the conference,
the RR-rehabilitation professional wilkshall note this in his or her report, and-may in-such-case-communicate directly with the physician, and
shall report the substance of the communication.

{d) When the RRgehabilitation professional determines that it is necessary to communicate with a physician other than at a joint meeting,
the RP-rehabilitation professional shall first notify the injured worker, or hisfherhis or her attorney if represented, of the REs rehabilitation
professional's intent to communicate and the reasons therefore, The RPrehabilitation professionalneed is not required to obtain the injured
worker's or his or her attorney's prior consent for-the-following-types-of communicationsil;

{1 The communication is limited to scheduling issues or requests for timesensitive medical records;

(2) A medical emergency is involved;

3) The injured worker's health or medical treatment would either be adversely affected by a delay or benefited by immediate
action;

(O] The communication is limited to advising the physician of the employer or carrier approval for recommended testing or
treatment;

(5) The injured worker or attorney has consented to sueh-the - communications communications. $weush-a-valid-current

(6) The communication is initiated by the physician; or

Q) The injured worker failed to show up for a scheduled appointment or arrived at a time other than the scheduled

appointment time.
Whenever-an REWhen a rehabilitation professional communicates with a physician without the prior consent or presence of the injured
worker, the RR-rehabilitation professional must prompty-document the reasons for and the substance of the communication and promptly
report sueh-the reasons and substance to the injured worker or his or her attorney, if represented, pursuant to Rule ¥1.-,0106 of this

Subchapter.

g

(2) The following guidelines apply to interactions regarding impairment ratings independent medical examinations, segond opinions or

consults;
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&3] Rehabilitation professionals shail not initiate a request for impairmentrqtings. cegend opinions or independent medical
examinations. Rehabilitation professionals may communicate the requests o medical providers. injured workers and
carriers, and shall clearly communicate the source of the requests.

(2) When a party or medical provider requests a consult, second opinion or independent medical examination, the
rehabilitation professional may assemble and forward medical records and information, schedule and coordinate an
appointment, and, if the worker consents, have a joint meeting with the medical provider and the worker after a private
exam, if requested.

3) When any such exam is requested by the carrier, the worker shall receive at Jeast 10 calendar days’ notice of the
appointment unless the parties agree otherwise or unless otherwise required by statute.

¢)(f) The RP-rehabilitation professional shall simultaneously send eepies-to the parties copies of all written communications te-with
medical care providers-providers and shall accurately and completely record and report all oral communications.

Authority G.S. 97-25.4; 97-25.5; 97-32.2; 97-80.

4 NCAC 10C .0109 VOCATIONAL REHABILITATION SERVICES AND RETURN TO WORK

(a)_When performing the vocational assessment and formulating and drafting the individualized written rehabilitation plan for the employee
required by G.S. 97-32.2(¢), the voeational rehabilitation professional shall follow G.8. 97-32.2.

(b} Job placement activities may not be commenced until after a vocational assessment and an individualized written rehabilitation plan for
vocational rehabilitation services specifving the goals and the priority for return-to-work options have been completed in the case in
accordance with G.S. 97-32.2. Job placement activities shali be directed only toward prospective employers offering the opportusnity for
suitable employment, as defined by Ttem (3 of Rule .0103 of this Subchapter or by applicable statule.

{¢) Return-to-work options shall be considered in the following order of priority:

(H current job. current emplover:

V3] new job, current employer;

2) on-the-job training, current emplover,

{4 new job, new employer;

(5) on-the-job training. new employver;

(6) formal education or vocational training to prepare worker for job with current or new employer; and

(T} self-emplovment. only when its feasibility is documented with reference to the employee's aptitudes and training

adequate capitalization. and market conditions.
(d) When an emplovee requests retraining or education as permitted in G.S. 97-32.2(a). the vocational rehabilitation professional shall

provide a written assessment of the employeds request, which includes an gvaluation of:

) the retraining or education requested;

(2} the availability. location, cost. and identity of providers of the requested retraining or education;

(3) the likelv duration until completion of the requested retraining or education and the likely class schedules, class
attendance requirements, and out-of-class time required for homework and study;

{4y the current or proiected availability of employment upon completion; and

(3 the anticipated pay range for employment upon completion,

(@)(c) The RRrehabilitation professional shall obtain from the medical provider work restrictions which thatfairly address the demands of
any proposed employment. If ordered by a physician, the RPrehabilitation professionalsheuld shallebtain schedule an appointment with a
third party provider o evaluate an injured worker’s functional capacity valuation(EGE) er-physical-apaeity, or impairments to work
valuation, : tained-should-measure-the-werkefs-capacities-and-impairments:

3(f) The RP-Rehabilitation Professional shall refer the worker only to opportunities for suitable employment, as defined hereinby Hem (5)
of Rule .0103 of this Subchapter or by applicable statute,

{e)(g) If the RPrehabilitation professional intends to utilize written or videotaped job descriptions in the return-to-work process, the RP
rehabilitation professional shell provide a copy of the description te all parties for review before the job description is provided to the
doctor. The worker or the worker's attorney shall have seven business days from the mailing of the deseriptien;-description fo notify the
RP.rehabilitation professional, all parties, and the physician of any objections or amendments to-the-job-deseriptionthereto. The job
description and the objections or amendments, if any, shail be submitied to the physician simultaneously. This process may-shail be
expedited ep-oecastons-when job availability is critical. This waiting period does not apply if the worker or the worker’s attorney has pre-
approved the job description.

¢(h) In preparing written job descriptions, the REehabilitation professional shall utilize recognized standards- which-may-include but not
be-limited-to-the Dictionary of Occupational Titles and/er-and the Handbook for Analyzing Jobs published by the U-8-United States
Department of Labor.MmMWWWM%&eMMM.

(1) In identifying proposed employment for the injured worker, the RP-rghabilitation professionalsheuld shall consider the worker’s
transportation requirements.

(51 The rehabilitation professional may conduct follow-up after job placementmay-be-earried-out to verify the appropriateness ofthe job
placement.

¢)(k) The RP-rehabilitation professional shall not initiate or continue placement activities whiehthat do not appear reasonably likely to
result in placement of the injured worker in suitable employment. The RRrehabilitation professional shall report to the parties when efforts
to place the worker in suitable employment do not appear reasonably likely to result in placement of the injured worker in suitable
employment. ‘ '
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Authority G.S. 97-25.4; 97-25.5; 97-32.2; 97-2(22).

4 NCAC 10C .0110 CHANGE OF REHABILITATION PROFESSIONAL
a) By agreement or stipulation of the parties, the rehabilitation professional may be changed
(@)(b) An-RE-A rehabilitation professional reay be removed from a case upon motion by either party for-good-cause-shown-or by the

Industrial-Commission is-its-own-discretionto prevent manifest injustice. The motion shall be filed with the Executive Secretary’s Office
and served upon all partles and the &P—rehablhtation professmnal Any party or the R:ilrehablhtatson nrofessmnal may file a response to the

(h(c) A party or the rehabilitation professional may request reconsideration of a ruling or appeal from an order as provided in Rule-4
NCAC 10A 5703 0702 or pursuant to &:8-57-83;G.S. 97-83 and G.§. 97-84.

Authority G.8. 97-25.4; 97-25.5; 97-32.2; 97-80; 97-83; 97-84.
SECTION .0200 - RULES OF THE COMMISSION

4 NCAC 10C .0201 SUSPENSION OF RULES

To prevent manifest injustice to a party, or to expedite a decision in the public interest, the Commission may, exceptas otherwise provided
by the Rules in this Subchapter. suspend or vary the requirements or provisions of any of the Rules in this Subchapter in a case pending

before the Commission upon application of a party or upon its own initiative, and may-order proceedings in accordance with ifs directions.

Authority G.8. 97-25.4; 97-80.

4 NCAC 10C .0202 SANCTIONS

() For ineffective delivery of rehabilitation services, failure to comply with applicable laws, rules or regulations, or failure to respond to
lawful orders of the Commission or other regulatory authorities, the Commission shall prohibit or restrict a rehabilitation professional, or
group of rehabilitation professionals, further narticipation by particular workers. empioyers. or health care providers, groups or classes of
them, or all of them.

(b)_As provided in 4 NCAC 10A .0802. the Commission shall impose appropriate sanctions for violation of the Rules in this Subchapter.

Auithority G.S. 97-25.4; 97-25.5; 97-32.2; 97-80; 97-84.

SUBCHAPTER 10D - WORKERS’ COMPENSATION RULES FOR MANAGED CARE ORGANIZATIONS
SECTION .0100 - RULES

4 NCAC 10D .0101 PURPOSE

These-The Rules in this Subchapter are intended to facilitate the timely and cost-effective delivery of appropriate medical compensation
services to fulfill the employer's duty to provide such services as are reasonablynecessary to effect a cure, give relief, or shorten the period
of disability resulting from compensable injuries through the use of Managed Care Organizations (MCOs). These-The Rules in this
Subchapter do not affect existing-informal lists or "employer networks” of providers assembled by employers or insurers for their own
referrals.

Authority G.8. 97-2(19); 97-2(20); 97-2(21); 97-25; 97-25.2; 97-25.3(e); 97-25.4(a); 97-26(b); 97-26(c).

4 NCAC 10D 0102 DEFINITIONS
wﬁmmmgmm@mm Az used in this Subchapter

2(3 ) who is obilgated by the Workers Compensallon Act to pay or provtde indemnity or medical compensatlon, mcludmg
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any insurance carrier, self-insurance fund, third party administrator or other person, firm or corporation undertaking to
pay or adjust clalms on behaif of the employer s empioyees

Garehn&a&@éae%aﬁed&aﬁes—(GS 97 1-GS 97 101 1)

(63(3) EBmploverNetwerk: As-usedinRulels-"Employernetwork” means any group of providers assembied by or for an entity
liable for medical compensation that agrees to accept the referrals of that entity's workers' compensation patients, and
from among whom an adjuster, officer, employee, or insured patient of the entity chooses the initial provader provided,
the entity has no right to sell the services of the providers to a third party.

Authority G.8. 58-50-50; 97-2(3); 97-2(20); 97-26(b}; 97-26(c); 97-2(21); 97-25; 97-25.2; 97-77; 97-79.

4 NCAC 10!) 0103 QUALIFICATION BY DEPARTMENT OF INSURANCE

Authority G.S. 97-2(21); 97-25.

4 NCAC 10D 0104 QUALIFICATION AND REVOCATION

ineludingrbutnothmitedto, For ineffective dehvery of medwal services, faziare to comply WIth apphcab]e ans ruies or reguiatmns and
failure to timely-respond to lawful orders of the Commission or other regulatory authorities, the Commission may-shall suspend or revoke an
MCO's permission to deal with any parti cular workers' compensation patients, employers or providers, groups or classes of them, or all of
them.

Authority G.S. 97-25.2.

4 NCAC 16D .0105 NOTICE TO COMMISSION
{(a) Upon contracting with an employer to provide medical compensation services, the-an MCO shall provide to the Commission:
Commission the following:
H a copy of that portion of the contract containing the provisions specified in Rule -:04+05;5-.0106 of this Subchapter and the
method for determining payment to the MCO, excluding those of its terms kept confidential by the N-G-North Carolina
Department of Insurance, initialed by the employer;

@) a copy of its current certificate(s) issued annually by the N-G-North Carolina Department of Insurance pursuant to d&-
Gen, Stat. Chapter 58; and
3) the name and address of all owners or shareholders, or related groups of owners or shareholders, holding more than 10%

10 percent interest in the MCO and whether they are or have any rela’sxonshlp with a pmv1der Pe%seﬁserfm&are

(b)_Persons or firms are related, for the purpose of this Rule, if either has the following:

(1 a financial interest in the other;

{(2) shares officers, agents, or employees; or

€3] if natural persons, are first cousins or closer in kinship.
() An MCG subiject to the Rules in this Subchapter shall report its medical compensation expenditures annually on L.C. Form 51.

Authority G.S. 97-25.2.

4 NCAC 10D .0106 CONTRACT PROVISIONS
An MCO's contract with an employer subject tothese-the Rules in this Subchapter shall include; these-provisions:
(H The-the principal place(s) of employment of the covered employees, including address(es) and phone number(s) of the
workplace(s);



2 TFhe-the name, title, mailing address, phone number, fax number, and e-mai-email address, if any, of an officer or
responsible employee of the MCO empowered to assent to the treatment or referral of covered employees, capable of
obtaining and providing complete business, administrative and medical records generated pursuant to the contract, and
empowered to resolve routine disputes with patients;-employees, employers and providers under the Commission's
jurisdiction; '

(3) TFhe-the name, title, mailing address, phone number, fax number, and e-mail-email address, if any, of an adjuster, officer,
agent or employee of the employer empowered to negotiate the resolution of routine medical compensation disputes, and
receive orders of the Commission on behalf of the employer;

4 An-an acknowledgment that the MCO is bound by apphcab}e reqmremcms of G-8~Chapters 58 and 97 of the North
Carolina General Statutes and theseRules;the Rules in this Subchapter,and is subject to orders of the Commission to the
same extent as the employer;

(5) TFhe-the agreement of the employer that it will cooperate and aetively-assist in furnishing its employees and supervisc)rs
with a phone number and instructions for obtaining emergency treatment and/erand contacting the MCO upon injury to
any empleyee durmg the workday or on the employer § premises requlrmg physwlan attent;on ‘attention;—and-with

(6) Spee*ﬁLa dhspute resolut:on plan in accordance w1th G S 97-25 2%%%@4%944 mcludmg provisions for
notice of decision in appeals within 30 days, or within 72 hours of appeal when the regular appeals process would cause a
delay 'in the rendering of health care that would be detrimental to the health of the employee;

(7 Deseribea description of physician panels, including specialties represented, and the employee'sright to select his or her
attending physician from the appropriate panel, and to subsequently change attending physicians once within the
members of the panel; and

3] Whetherwhether the MCO or employer will be responsible for securing the services of "out of network" providers when
needed.

Authority G.8. 97-25.2.

4 NCAC 10D 0107 INFORMATION FOR EM¥LQ¥-EE#PA—'¥¥EN$—EMPLOYEE

(a) Following the onset of an injury, the employer or MCO shall provide to the emplovee a printed explanation of the system being ufilized
for his care, suitable for sharing with emergency, "out-of-network", and referral physicians, which shall be filed with any Form 19 submitted
to the Commission; provided, that electronic filers may otherwise notify the Commission of the identity of the MCQ. This statement shall
include the following information;

1)) The-the offices to contact concerning medical treatment for the injury, including atelephone number;

) H-if known at that time, the employee's chosen treating physician, including a phone number for seeking medical
assistance outside normal business hours if the injury might cause sucha need;

(3) Fhe-the applicable methods for choosing and changing treating physicians and resolving disputes concerning physicians

or treatment pursuant to G.S. 97-25.2;

4) That-that the MCO can make available physicians in all the fields and specialties licensed by the State of North Carolina;

(5) The-the employer's obligation to pay for treatment for which the employee/patientemployee is referred to the MCO,
whether or not the employer admits liability for the injury perG.S. 97-90(e);

(6} Thethe employee's duty to cooperate in treatment, and right to secure treatment at his or her own expense that does not
interfere with the treating physician's treatment; and

¢ The--G-the Commission’s File Number, if known when filed. Information-for-providers-concerningbilling may-be
meluded;tabeled-as-such:

(b)_Providers may include identifying billing information on the statement.

Authority G.S 97-25.2.

4 NCAC 10D .0108 INCLUSIVE PROVIDER PANELS

As-soon-as-reasenably-pessiblefollewing Following the onset er-of an injury, and upon a-patient's an employee’s first request to change
attending physician, the MCO shall provide the patient-employee with a list of reasonably accessible and available panel physicians
qualified to treat or manage the primary condition for which the employer has accepted liability or authorized treatment fromwhich the
employee may select the attending physician. The employer and MCO shall provide for reasenable-access and-availabiity-to all medical
compensation services, and include in its panels, or otherwise make available for the employee's choice, one or more physicians representing
all specialties available in the community that are licensed to provide foreseeablynecessary freatment for the patient's employee’s primary
compensable condition, if a physician of that specialty meets the MCO's reasonable-credentialing criteria for that specialty, andis-willingto

- contract-to-provide-theirservices-on-a-non-diseriminatorybasis:
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Authority G.8. 97-2(19); 97-2(20); 97-25; 97-25.2.

4 NCAC 10D .0109 QUALITY ASSURANCE AND UTILIZATION REVIEW

. An MCO subject to these-the Rules in this Subchapter shall comply with the requirements of the N-&-North Carolina Department of
. Insurance for quality assurance and utilization review plans, and upon request, provide the Commission with copies of records generated by,
or utilized in, the operation of those programs, and copies of plans or amendmentsto plans not yet filed with the Department of Insurance.

Authority G.8. 97-25.2.

4 NCAC 16D 011 SUSPENSION OF RULES
Forgood-eause;- in-ils-discretien bisctto-statutory-reguiremen h avavaive-adhe A

To preventmanifest injustice to a party, or to expedite a decision in the public interest, the Commission may, except as otherwise provided
by the Rules in this Subchapter, suspend or vary the requirements or provisions of any of the Rules in this Subchapter in a ese pending
before the Commission upon application of a party or upon its own initiative. and may order proceedings in accordance with its directions.
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Authority G.S. 97-80(a); 97-25.2.

4 NCAC 10D 0111 SANCTIONS
(a) _The Commission may. on its own initiative or motion of & party, impose a sanction against a parfy or attorney or both when the
Commission determines that such party, or attorney, or both failed to corply with the Rules in this Subchapter. The Commission may

impose sanctions of the type and in the manner prescribed by Rule 37 of the North Carolina Rules of Civil Procedure.
(b) Failure to timely file forms as required by either the Rules in this Subchapter or pursuant to the Act may result in fines or other

sanctions,

Authority G.S. 97-18(i); 97-25; 97-25.2; 97-80(a); 97-88(1); 14-1, Rule 37.
SUBCHAPTER 10E ~ADMINISTRATIVE RULES OF THE INDUSTRIAL COMMISSION
SECTION .0100 — ADMINISTRATION

4 NCAC 10E .0101 INSTRUCTIONS FOR FILING A PETITION FOR RULE-MAKING
urance-companiesand-self-insured administrators-providing benefitsunder-the North- Carelina-We

......

&
arih
oFt

(a) Any person may petition the Commission to adopt a new rule, or amend or repeal an existing rule by submitting a rule-making petition

to the Chairperson of the Commission at 4336 Mail Service Center, Raleigh, NC 27699-4336. The petition must be titled “Petition for
Rule-making” and must include the following information:

(D the name and address of the person submitting the petition;
2) a citation to any rule for which an amendment or repeal is requested;
{3) a draft of any proposed rule or amended rule;

4) an explanation of why the new rule or amendment or repeal of an existing rule is requested and the effect of the new rule.
amendment, or repeal on the procedures of the Commission: and

{3 anv other information the person submitting the petition considers relevant.
(b} The Chairperson (Chair) must decide whether to grant or deny a petition for rule-making within 30 days of receiving the petition. In
making the decision, the Chair shall consider the information submitted with the petition and any other relevant information,
(c) _When the Chair denies a petition for rule-making, he or she must send written notice of the denial o the person who submitted the
reguest. The notice must state the reason for the denial. When the Chair grants a rule-making petition, he or she must initiate rule-making

proceedings and send written notice of the proceedings to the person who submitted the request.

Authority G.S. 150B-20.

4 NCAC 10E .0102 MAILING LIST
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{a)_Any person or agency desiring to be placed on the mailing list for the Commission's rule-making notices issued pursuantto G.S. 150B-
21.2 may file a request in writing to the Chairperson of the Commission at 4336 Mail Service Center Raleigh, NC 276994336,
{(b) _The request shall:

(1) include the person’s name and address;
(2 specify the subject areas within the authority of the Commission for which notice is requested; and
(3} state the calendar yvear(s) for which the notice is deszred

Authority G.S. 97-80(a); 150B-21.2(d).
SECTION .0200 — FEES

4 NCAC 16E .0201 DOCUMENT AND RECORD FEES

(a} The fees in this Rule apply to all subject areas within the authority of the Commission.

(b)_Upon written request. to the extent permitted by Article 1 of Chapter 97. Article 31 of Chapter 143, and Chapter 132 of the North
Carolina General Statutes, transcripts of Commission proceedings, copies of recordings of Commission proceedings. copies of exhibits from
Commission proceedings. and copies of all other public documents are available at the “actual cost” as defined by G.S. 132.6.2(b). The
Commission shall provide the “actual cost” on the Commission’s website. the actual cost.

(f) Certified copies are available upon request at a cost of one dollar (31,00} per certification in addition to any other applicable cost for the
document. Electronic copy certification is notf available,

(2) Documents shall be sent via certified mail upon requestat the actual cost established by the United States Postal Service.
(h)_North Carolina sales tax shall be added if applicable,

Authority G.S. 7A-305; $7-79; 97-80; 132-6.2; 143-291.1; 143-291.2; 143-300.

4NCAC 10E 0202  HEARING COSTS OR FEES
(a)_The following hearing costs or fees apply to all subject areas within the amharzty of the Commission:
[4))] one hundred twenty dollars ($120.00) for a hearing before a Deputy Commissiener;
2) one hundred twenty dollars ($120.00) if a case is withdrawn after the case is calendared for a specific hearing date;

€3] two hundred twenty dollars (3220.00) for a hearing before the Full Commission;
4) one hundred twenty dollars ($120.00) if an appeal or reguest for review to the Full Commission is withdrawn before the
appeal or request for review is scheduled for specific hearing date;

appeal or request for review is calendared for specific hearing date;

()] one hundred twenty dollars ($120.00) for the dismnissal of an appeal or request for review due to the failure to prosecute
or perfect the appeal or request for review before the appeal or request for review is calendared for a specific hearing
date: and

(7 one hundred and fifty-five dollars ($155.00) for the dismissal of an appeal or request for review dug to the failure to

prosecute or perfect the appeal or request for review after the appeal or request for review is calendared for a specific
hearing date.

(b} Failure to pay fees or costs assessed by the Commission may result in further penalty, including a notice and order to show cause as to
why a fee or cost assessed by the Commission has not been paid.

Authority G.S. 74-305; 97-80; 143-291.1; 143-291.2; 143-300.

4 NCAC 10E .0203 FEES SET BY THE COMMISSION
{a)_In workers’ compensation cases, the Commission sets the following fees:
(1) three hundred seventy-five dollars ($375.00) for the processing of a compromise settlement agreement;
(2} two hundred fifty dollars ($250.00) for the processing a Form 21 4greement for Compensation for Disability, Form 26

Supplemental Agreement as to Payment of Compensation. or Form 26A Emplover s Admission of Emplovee's Right to
Permanent Partial Disability,

{3 three hundred dollars (3300.00) for the processing of a request for a third party distribution order;

{4) one hundred seventy-five doliars (5175.00) for the processing of a Form 24 Application to Stop or Suspend Payment of
Compensation. and

{5) a fee equal to the filing fee required to file of a civii action in the Superior Court division of the General Court of Justice

for the processing of a Form 331 /ntervenor s Request that Claim be Assigned for Hearing.
(b) In tort claims cases, the filing fee is an amount equal to the filing fee required to file a civil action in the Superior Court division of the
General Court of Justice,

Authority G.8. 97-10.2; 97.17; 97-18.2; 97-26(1); 97-73; 97-80; 143-291.2; 143-300.

4 NCAC 1OE .0204 ACCIDENT PREVENTION AND SAFETY EDUCATIONAL PROGRAM FEES
(2) The following fees shall be assessed for accident prevention and safety educational programs:
(1 one hundred twenty-five dollars (8125.00) per person for an Accident Prevention Awareness (APCAP) Workshop;
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(2) seventy-five dollars ($75.00) per person for an Advanced AP.CAP Workshop:

3 thirty dollars ($30.00) per person for a Safety and Health Workshop;
(4) twenty dollars ($20.00) per person for a First Aid, CPR, and AED Course, plus fifteen dollars (§15.00) per person for
materials;
5 fifteen dollars per person ($15.00) for a First Aid Course, plus twelve dollars ($12.00) per person for materials;
(&) fifteen dollars per person ($15.00) for a CPR and AED Course, plus twelve dollars ($12.00) per person for materials;
7 twenty dollars {$20.00) ner person for a Defensive Driving Course, plus four dollars (34.00)per person for materials:

(8) fifty dollars ($50.00) per person for a HAZWOPER OPS Course or Refresher Course;
(9) thirty dollars ($30.00) per persen for a HAZWOPER Awareness Course;
[§11)) twenty-five dollars ($25.00) per person for a Work Zone Flagger Course, plus five dollars ($5.00) for materials;
an thirty dollars ($30.00) per person for a Trenching Competent Person Course;
(a2 thirty-five dollars ($35.00) per person for a Competent Person Scaffolding Course;
{13) forty-five dollars ($45.00) per person for an eight-hour NFPA E Are Flash Course;
14 thirty dollars ($30.00) per person for a four-hour NFPA E Arc Flash Course;
(15 fifty dollars ($50.00) per person for a Safety for Supervisors Course;
{16} one hundred fifty dolars ($150.00) per person for a Safety Leadership Course;
(7 a two hundred dollar ($200.00) flat fee for a (five to eighthour) Workplace Training;
18 a one hundred-fifty doHar ($150.00) {flat fee for a (three to four-hour)Workplace Training (3-4 hours); and
(19 a one hundred dollar ($100.00) flat fee for a {one to two-hour) Workplace Training,
(b} In addition to the fees listed in Parapraph (2), each individual or group registering for a class must pay a four dollar and ninety-five cent
($4.93) registration processing fee to the Commission’s third parfy vendor upon registering for an educational program listed in Paragraph

(a).

Authority G.S. 97-73(d); 97-80.
SECTION .0300 —- RULES OF THE COMMISSION

4 NCAC 10E 0301 SUSPENSION OF RULES

To prevent manifest injustice to a party, or to expedite a decision in the public interest, the Commission may, except as otherwise provided
by the Rules in_this Subchapter, suspend or vary therequirements or provisions of any of the Rules in this Subchapter in a case pending

before the Commission upon application of a party or upon its own initiative, and may order proceedings in accordance with its directions.

Authority G.S. 97-25.2; 97-25.4; 97-80; 1304-425(d); 143-166.4; 143-296; 143-300.

4 NCAC 10E .0302 SANCTIONS

(2) The Commission may, on its own initiative or motion of a party, impose a sanction against a party or attorney or both when the
Commission determines that such party, or attorney, or both failed to comply with the Ruies in this Subchapter. The Commission may
impose sanctions of the type and in the manner prescribed by Rule 37 of the North Carelina Rules of Civil Procedure.

(b)_Failure to timely file forms as required by either the Rules in this Subchapter or pursuant to the Act may result in fines or other
sanctions.

Authority G.8. 14-1, Rule 37; G.S. 97-18; 97-25; 97-25.2; 97-25.4; 97-25.5; 97-32.2; 97-80; 97-84; 97-88(1); 1304-425(d)}; 143-166.4;

143-296,143-300.
SUBCHAPTER 10F - ELECTRONIC BILLING RULES
SECTION .0100 — ADMINISTRATION

04 NCAC 106F .0101 ELECTRONIC MEDICAL BILLING AND PAYMENT REQUIREMENT

Carriers and medical providers shall utilize electronic billing and payment in workers' compensation claims. Carriers and medical providets
shall develop and implement electronic billing and payment processes consistent with 45 CFR 162, Carriers and medical providers shall
comply with this Rule on or before January 1, 2014. 45 CFR 162 is hereby incorporated by reference and includes subsequent amendments
and editions. A copy mav be obtained at no charge from the National Archives and Records Administration's website
hitp:/lecfr.apoaccess.gov/cgi/t/text/textidxfc=ecfr&tpl=/lecfibrowse/Title45/45¢fr162_main_02.tpl, or upon request, at the offices of the
Commission, located in the Dobbs Building. 430 North Salisbury Street, Raleigh, North Carolina, between the hours 0f 8:00 am. and 5:00

p.m.

Authority G.S. 97-26(g1); 97-80.

04 NCAC 10F .0102 DEFINITIONS
l ised- Modical Feo Schedule s beingna
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As used in this Subchapter:

() "Clearinghouse” means a public or private entity, including a billing service, repricing company, community health

(2)

management information system or community health information system, and "value-added” networks and switches, that

is an agent of either the payer or the provider and that may perform the foilowing functions:

{a) Processes or facilitates the processing of medical biliing information received from a client in a nonstandard
format or containing nonstandard data content into standard data elements or a standard transaction for further
processing of a bill related transaction; or

(b} Receives a standard transaction from another entity and processes or facilitates the processing of medical billing
information into nonstandard format or nonstandard data content for a client entity.

"Complete electronic bill" submission means a medical bill that meets all of the criteria enumerated in this Subchapter,

4)

"Electronic” refers to a communication between computerized data exchange systems that complies with the standards
enumerated in this Subchapter.
"Imnplementation guide" is 2 published document for national electronic standard formats as defined in this Subchapter

(3

that specifies data requirements and data transaction sets.
"National Provider Identification Number" or "NPI" means the unigue identifier asigned to a health care provider or

6

health care facility by the Secretary of the United States Department of Health and Human Services.
"Paver" means the insurance carrier, third-party administrator. managed care organization, or employer responsible for

(D

paving the workers' compensation medical bills.
"Payer agent” here means any person or entity that performs medical bill related processes for the payer responsible for

the bill. These processes include reporting to government agencies, electronic transmission, forwarding or receipt of
documents, review of reports, adiudication of bill, and fina] payment.

Authority G.8. 97-26(g1); 97-80.
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4 NCAC IOF 0103 FORMATS FOR ELECTRONIC MEDICAL BILL PROCESSING

(a) Beginning March 1, 2014, eEectmmc medmal bllhng transactlons shall be conducted using the electromcformals adopjced under the
Code of Federal Regulations, Title 45, part 162, subparts K. N, and P, Whenever a standard format is replaced with a newer standard, the

most recent standard shall be ysed. The requirement to use a new version shall commence on the effective date of the new version as
published in the Code of Federal Resulations. The Code of Federal Regulations, Title 45, part 162, subparts K. N, and P is hereby

incorporated by reference and ingludes subsequent amendments and editions. A copy may be obtained at no charge from the Internal
Revenue Service’s website, http://ecfr.pnoaccess.gov. or upon request, at the offices of the Comumission, located in the Dobbs Building, 430

North Salisbury Street. Raleigh. North Carolina, between the hours of 8:00 a.m. and 5:00 p.m.
{b) Nothing in this Subchapter shall prohibit payers and health care providers from using a direct data entry methodology for complying
with these recuirements. provided the methodology complies with the data content reguirements of the adopted formats and these rules.

Authority G.S. 97-26(g1); 97-80.

4 NCAC 10F .0104 BILLING CODE SETS
Billing codss and modifier systems identified below are valid codes for the specified workers’ compensation transactions, in addition to any
code sets defined by the standards adopted in 4 NCAC 10F ,0102;

{1 “CDT-4 Codes” that refers to the codes and nomenclature prescribed by the American Dental Association.

{2 «CPT-4 Codes” that refers to the procedural terminology and codes contained in the “Current Procedural Terminology,
Fourth Edition.” as published by the American Medical Association.

3 “Diagnosis Related Group {DRGY” that refers to the inpatient classification scheme used by CMS for hospital inpatient

reimbursement,
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(4) “Healthcare Common Procedure Coding System” (HCPCS) that refers.to a coding system which describes products.
supplies, procedures, and health professional services and which includes CPT-4 codes. alphanumeric codes, and related
modifiers, :

(3) “1CD-9-CM Codes” that refers to diagnosis and procedure codes in the International Classification of Diseases, Ninth
Revision, Clinical Modification-published by the United States Department of Health and Human Services.

(6) “ICD-10-CM/PCS that refers to diagnosis and procedure codes in the International Classification of Diseases, Tenth
Edition, Clinical Modification/Procedure Coding Systern,

(1) National Drug Codes (NDC) of the United States Food and Drug Administration.

(8} “Revenue Codes” that refers to the 4-digit coding svstem developed and maintained by the National Uniform Billing
Committee for billing inpatient and outpatient hospital services, home health services. and hospice services.
(%) “National Uniform Billing Committee Codes” that refers to the code structure and instructions established for use by the

National Uniform Billing Committee (NUBC).

Authority G.8. 97-26¢g1), 97-80.

4 NCAC 10F .0105 ELECTRONIC MEDICAL BILLING, REIMBURSEMENT, AND DOCUMENTATION
{a)_Applicability

(H Pavers and paver agents shall:
(A) accept electronic medical bills submitted in accordance with the adopted standards;
(B) transmit acknowiledgments and remittance advice in compiiance with the adopted standards in response to
electronically submitted medical bills: and
() support methods to receive electronic documentation required for the adjudication of a bill.
(2) A health care provider shall:
(A) exchange medical bill data in accordance with the adopted standards; ‘
(B) submit medical bills as defined by this Rule to any pavers that has established connectivity with the health care
provider system or clearinghouse;
() submit required documentation in accordance with Paragraph (d) of this Rule; and
[13)] receive and process any acceptance or rejection acknowledement from the paver.
(b} To be considered a complete electronic medical bill, the bill or supporting transimissions shall:
(1) be submitted in the correct billing format, with the correct billing code sefs as presented in this Rule;
(23] be fransmitted in compliance with the format requirements described in this Rule;
(3) include in legible text all medical reports and records, including evaluation reports, narrative reports, assessment reports,

progress reports and notes, clinical notes, hospital records and diagnostic test results that are necessary for adjudication;
4) identify the:

{A) injured emplovee;

(B) employer;

{C) insurance carrier, third party administrator, managed care organization or its agent;

(D) health care provider;

(E) medical service or product;

{F) any other regquirements as presented in the companion guide; and :
{G) use current and valid codes and values as defined in the applicable formats defined in this Subchapter,

(c)_Acknowledgment

(@8] Interchange Acknowledgment (TAL) notifies the sender of the receipt of, and structural defects associated with, an

incoming transaction.

(2) Implementation Acknowledgment(ASC X 12 999) transaction is an electronic notification to the sender of the file that it
has been received and has been;

{A) accepted as a complete and structuratly correct file; or

(B) rejected with a valid rejection code.

) Health Care Claim Status Response (ASC X 12 277) or Acknowledsment transaction (detail acknowledgment)is an
electronic notification to the sender of an electronic transaction (individual electronic bill) that the transaction has
been received and has been:

(A) accepted as a complete, correct submission; or

X (B} rejected with a valid reiection code,
4 A paver shall acknowledpe receipt of an electronic medical bill by returning an Implementation Acknowiledgment (ASC

X12 999) within one day of receipt of the electronic submission.

{A) Notification of a rejected bill shall be transmitted using the appropriate acknowledgment when anelectronic
medical bill does not meet the definition of a complete electronic medical bill as described in this Rule or does
not meet the edits defined in the applicable implementation guide or guides.

{B} A health care provider or its agent may not submit a duplicate electronic medical bill eariier than 60 days from
the date originally submitted if a paver has acknowledged acceptance of the original complete electronic
medical bill. A health care provider or its agent may submit a corrected medical bill electronically to the payer
after receiving notification of a rejection. The corrected medical bill shall be submitted as a new, original bill.

53



(5) A payer shall acknowledge receipt of an electronic medical bill by returning a Health Care Claim Status Response or
Acknowledgment (ASC X 12 277) transaction (detail acknowledgment) within two days of receipt of the electronic
submission.

(A} Notification of a rejected bill is transmitted in an ASC X 12N 277 response or acknowledgment when an

glectronic medical bill does not meet the definition of a complete electronic medical bill or does not meet the
edits defined in the applicable implementation guide or guides.

{B) A health care provider or is agent may not submit a duplicate electronic medical bill earlier than 60 days from

the date originally submitted if a payer has acknowledged acceptance of the original complete electronic
medical bill. A health care provider or its agent may submit a corrected medical bill electronically to the paver

after receiving notification of a rejiection. The corrected medical bill shall be submitted as a new. original bill.
(6) Acceptance of a complete medical bill is not an admission of liability by the payer. A paver may subsequently reject an
accepted electronic medical bill if the emplover or other responsibie party named on the medical bill is not legally liable

for its payment.

(A) The subseguent reiection shall occur no later than seven days from the date of receipt of the complete electronic
medical bill,
(B} The rejection transaction shall indicate that the reason for the rejection is due to denial of liability.

(1) Acceptance of an incomplete medical bill does not satisfy the written notice of injury requirement from an employee or

paver as required in G.S, 97-22.
8 Agceptance of a complete or incomplete medical bill by a paver does not begin the time period by which a paver shall
accept or deny Hability for any alleged claim related to such medical treatment pursuantto (5.8, 97-18 and 4 NCAC 10A
0601,
(9) Transmission of an Imiplementation Acknowiedgmentunder Subsection (¢)(2) of this Rule and acceptance of a complete,
structurally correct file serves as proof of the received date for an electronic medical bill in this Rule.

(d) Electronic Documentation

43) Electronic documentation, including but not limited to medical reports and records submitted electronically that support

an.electronic medical bill. may be required by the paver before pavment may be remitted to the health care provider.
Electronic documentation may be submitted simultaneously with the electronic medical bill.

(2) Electronic transmittal by electronic mail shall contain the following information:
{(A) name of the injured employee:
(B) identification of the worlker’s emplover, the employer’s insurance carrier, or the third party administrator or its

agent handling the workers® compensation claim;
{9 identification of the health care provider billing for services o the emplovee, and where applicable, its agent;
(D) date(s) of service: and
{E) workers’ compensation claim number assigned by the paver, if known.
(e) Electronic remittance notification
(H An electronic remittance notification is an explanation of benefits (EOB) or explanation of review (EOR}, submitted

electronically regarding payment or denial of a medical bill, recoupment request, or receipt of a refund,

2) A paver shall provide an electronic remittance notification in accordance with G.S. 9718,

(3) The electronic remittance notification shall contain the appropriate Group Claim Adjustment Reasen Codes, Claim
Adjustment Reason Codes (CARC) and associated Remittance Advice Remark Codes (RARC) as specified by ASC X12
835 implementation guide or, for pharmacy charges, the National Council for Prescription Drugs Program (NCPDP)
Reject Codes, denoting the reason for payment, adjustment, or denial.

(4) The remittance notification shall be sent within two days of:
{A) the expected date of receipt by the medical provider of payment from the paver; or
B the date the bill was rejected by the paver. If a recoupment of funds isbeing requested, the notification shall

contain the proper code described in Subparagraph (¢X3} of this Rule and a explanation for the amount and

basis of the refund.

(£)_A health care provider or its agent may not submit a duplicate paper medical bil! earlier than 30 days from the date originally submitted

unless the paver has returned the medical bill as incomplete in accordance with Subchapter, A health care provider or its clearinghouse or

agent may submit a corrected paper medical bill to the payer after receiving notification of the return of an incompiete medical bill. The

corrected medical bill shall be submitted as a new, original bill,
(2) A paver shall establish connectivity with any clearinghouse thatrequests the exchange of data in accordance with this Subchapter.,

(h) A payer or its agent may not reject a standard transaction on the basis that it contains data elements not needed or used by the paver

or_its agent.
(i) A health care provider that does not. send standard transactions shall use an internet-based direct data entry svstem offered by a

paver if the paver does not charge a transaction fee. A health care provider using an Internet-based direct data entry system offered bv a

paver or other entity shall use the appropriate data content and data condition requirements of the standard transactions.

Authovity G.S. 97-26(gl); 97-80.

4 NCAC 10F .0106 EMPLOYER, INSURANCE CARRIER, MANAGED CARE ORGANIZATION, OR AGENTS’

RECEIPT OF MEDICAL BILLS FROM HEALTH CARE PROVIDERS
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(2) Upon receipt of medical bills submitted in accordance with these Rules, a payer shall evaluate each bill’s conformance with the criteria
of a complete medical bill as follows:
) A payer shall not return to the health cam provider medical bills that are complete, unless the bill is a duplicate bill.
(2) Within 21 days of receipt of an incomplete medical bill, a payer or its agent shall either:
A Complete the bill by adding missing health care provider identification or demographic information already
known to the payer; or :
(B) Return the bill to the sender, in accordance with this Paragraph.
(b)Y The received date of an electronic medical bill is the date all of the contents of a complete electronic bill are successfully received by

the claims payer.
(¢) _The paver mav contact the medical provider to obtain the information necessary to make the bill complete as follows:

(hH Any request by the paver or its agent for additional documentation to pav a medical bill shall:
{A) be made by telephone or elecironic transmission unless the information cannot be sent by those media, in which
case the sender shall send the information by mail or personal delivery;
{(B) be specific to the bill or the bill's related episode of care;
) describe with specificity the clinical and other information to be inchuded in the response;
{D) be relevant and necessary for the resolution of the bill;
{E) be for information that is contained in or is in the process of being incorporated into the injured emplovee's
medical or billing record maintained by the health care provider; and
{F) indicate the reason for which the insurance carrier is requesting the information.
(2) If the paver or its agent obtains the missing information and completes the bill o the point it can be adjudicated for
payment, the paver shall document the name and felephone mumber of the person who supplied the information.
3) Health care providers and payers, or their agents, shall maintain, in a reproducible format. documentation of

communications related to medical bill processing.
{d) A paver shall not return a medical bill except as provided in this Rule. When returning an electronic medical bill, the payer shall

identify the reason(s) for returning the bill by utilizing the appropriate Reason and Rejection Code identified in the standards identified in
this Subchapter,

{e) The proper return of an incomplete medical bill in accordance with this section fulfills the obligation of the payer to provide to the
health care provider or its agent information related to the incompleteness of the bill.

{f) Pavers shall timely reject bills or request additional information needed fo reasonably determine the amount pavable asfollows;

{1 For bills submitted electronically, the rejection of all or part of the bill shall be sent to the submitter within two days of
receipt. .
(2} If bills are submitted in a batch fransmission, only the specific bills failing edits shall be rejected.

{2) 1f a paver has reason to challenge the coverage or amount of a specific line item on a bill, but has no reasonable basis for objections to

the remainder of the bill, the uncontested portion shall be paid timely, as reguired in this Rule.

(i) Payment of all uncontested portions of a complete medical bill shall be made within 30 days of receipt of the original bill, or receipt of
additional information requested by the payer allowed under the law. Amounts paid after the 30 day review period shali accrue an interest
penalty of 10 percent per month after the due date. The interest payment shall be made at the same time ag the medical bill payment.

(i) A payer shall not return a medical bill except as provided in this Rule, When returning a medical bill, the payer shall also communicate

the reason(s) for returning the bitl,

Authority G.S. 87-18¢1), 97-26(gl}; 97-80.

4 NCAC 10F .0107 COMMUNICATION BETWEEN HEALTH CARE PROVIDERS AND PAYERS

(2) Any conmmunication between the health care provider and the paver related to medical bill processing shall be of sufficient specific
detail to allow the responder (o easily identify the information required to resolve the issue or question related to the medical bill. Generic
statermnents that simply state a conclusion such as "paver improperly reduced the bill” or "health care provider did not document” or other
similar phrases with no further description of the factual basis for the sender's position do not satisfy the requirements ofthis Rule.

(b) When communicating with the healthcare provider, agent, or assignee. the payer may utilizen the ASC X12 Reason Codes, or as
appropriate, the NCPDP Reject Codes, to communicate with the health care provider agent, or assighee.

(¢) Communication between the health care provider and payer related to medical bill processing shall be made by telephone or electronic
transmission unless the information cannot be sent by those media, in which case the sender shall send the information by mail or personal
delivery.

Authority G.S. 97-26(z1); 97-80(a).

4 NCAC 10F .0108 SANCTIONS

The Commission may, on its own initiative or motion of a party, impose a sanction against a party, or attorney or both when the Commission
determines that such party, or attorney, or both failed to comply with the Rules in this Subchapter. The Commission may impose sanctions

of the type and in the manner prescribed by Rule 37 of the North Carelina Rules of Civil Procedure.

Authority G.S. 14-1, Rule 37; 97-26(gi); 97-80.

4 NCAC 10F .0109 EFFECTIVE DATE
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This Chapter applies {o all medical services and products provided on or after March 1. 2014, For medical services and products provided
prior to March 1, 2014, medical billing and processing shall be in accordance with the rules in effect at the time the health care was

provided.

Authority G.S. 97-26(g1); 97-80.

SUBCHAPTER 10G - NORTH CAROLINA INDUSTRIAL COMMISSION RULES FOR MEDIATED SETTLEMENT AND
NEUTRAL EVALUATION CONFERENCES

SECTION .0100 - MEDIATION AND SETTLEMENT

04 NCAC 10G .0101 ORDER FOR MEDIATED SETTLEMENT CONFERENCE

{(2) Mediation Upon Agreement of the Parties. Ifthe parties to a workers’ compensation claim or state tort claim agree to mediate theizthe
claim, they-the parties may schedule and proceed with mediation on their own, or they-the parties may submit a request for a mediation
order pursuant to Rule-+{d)-Paragraph (d) of this Rule. No order from the Commission is necessary if the parties mutually agree to mediate;
mediate the claim, but the mediator shall file a report of mediation with the Commission as required by Rele-6¢b)(4)-Paragraph (g) of Rule
.0106 of this Subchapter. If the parties proceed with mediation in the absence of an order from the Gemmission;-Commission and the
Commission thereafter enters a mediation order, the parties shall timely-notify the Commission that they-the parties have agreed upon the
selection of a mediator or, if the mediation-mediated settlement conference has been completed, that they-the parties request to be excused
from any further mediation obligations pursuant to Rede-Hg)-Paragraph (f) of this Rule,

(b) Referral Upon Receipt of a Form 33 Request-for-Hearing-Request that Claim be Assigned for Hearing, In any case in which the
Commission receives a Form 33 Request-for-HearingRequest that Claim be Assigned for Hearing, the Commission shall order that-disputed
the case to a mediated settlement conferenee-conference unless doing so would be contrary to the interest of justice.

(c) By Order of the Commission. Commigsioners, Deputy Commissioners, the Commission’s Dispute Resolution Coordinator, and such
other employees as the Commission Chair may-designates from—time-to—time-may, by written order, require the parties and their
representatives to attend a mediated settlement conference concerning a dispute within the-tert-and workers’ compensation and state tort
claim jurisdiction of the Commission. Requests to dispense with or defer a smediationmediated seftlement conference shall be addressed to

the Dispute Resolution Coordinator. Unless the context otherwise requires, references to the “Commission” in #hese-the Rules in this
Subchapter shall mean the Dispute Resolution Coordinator,

(d) Mediation Upon Request of a Party. If a case is not otherwise ordered to a mediated settlement conference, a party may move the
Commissionto order sueh-a conference SaehThe motmn shall be served on non-meving pames and shall state the reasons why the order

served-on-pon-movingparties: Responses may be filed in writing with the Commission within 10 days after the date of the service of the
motion. ﬂw—@emrmssaeﬁmayareqmreathm—aﬂy—égy_mohon for a mediation order ghall be submifted on a form provided by the Commission.
(e) Timing ofthe Order. The order requiring mediation may be issued whenever it appears that the parties have a dispute arising under the
Workers’ Compensation Act or the Tort Claims Act.

{g){ﬂ Motmn to D:spense w1th or Defer Medrated Set‘[}emerrt Conference Mediation may be dispensed with er-canceled-by the
CommissionsbutCommission in the interest of justice or judicial economy. As used in this Rule, the term “dispensed with” means setting
aside or rescinding the mediation order(s) entered in the case, or excusing the parties from their obligations under the applicable order(s) or
the Rules in this Subchapter. Mediation may not be dispensed with er-canceled-by the parties or the mediator unless the parties have agreed,
subject to Commission approval, on a full and complete resolution of all disputed issues set forth in the request for hearing filed in the case,

and the games have gwen notice of the settlement to the Drspute Resolutron Coordmator %sed—hemﬂr-%h&%ems‘—‘drspe&seéwh’iaﬁé

ebhga&easﬁaéermerder(s}%hes&rm Wrthm 55 days of 1he fihng of a Form 33 Reqrws&ferﬂeaﬁ&g—}?eauest that Clazm be
Assiened for Hearing, or otherwise within the deadline set forth in2l-daysofthedate-of the Commission’s order entered pursuant to Rules

Heyand-Hd)-Paragraph (¢) or Paragraph (d) of this Rule, a party may move to dispense with or defer the mediated settlement conference.

Sueh-The motion shall state the reasons the relief is seught-sought and must be received by the Dispute Resolution Coordinator within the
apphcable %E-e%éédaydeadlme For good cause shown, the Commission may grant the motion. Hewever—-fm«ium%&ﬁ%ﬂmﬂ@n—te

&¥{g) Exemptron from Mediated Seftlement Conference. s Z
e%%&we@m—&e@mmnwe@—bﬂﬁemd, ardered-n od-frorm-mediatio t
evaluationproeedures: The State shall not be compelled to participate in a medlatlon or neutral evaluatron procedure wrth a prnson mmate

o d e e a-aaa-5
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9}(__) Motion to Authorize the Use of Neutral Evaluation Procedures. The parties may move the Commission to authorize the use of a’

neutral evaluation procedure contained in Rule .0109 of this Subchapter in lieu of a mediated settlement conference. TheGCommissionmay
require-that-sech-The motion shall be filed on a form provided by the Gommissionsand-such-metionshall-be-filed-Commission within 55
days of the filing of a Form 33 Reguestfortearing-Request thar Claim be Assigned for Hearing, or otherwise within 21-days-ofthe-order
requiring-a-mediated-settiement-conference—the deadline set forth in the Commission’s order entered pursuant to Rules-He)-and-Hd),
Paragraph (c) or Paragraph (d) of this Rule, and shall state:

) that-all parties consent o the retien—motion;

2) that-the neutral gvaluator and the parties have agreed upon the selection and all ferms of compensation of the neutral

selected-+-selected; and

3) the naie, address, and telephone mzmber of the neutral gvaluator selected by the pames——p_ rties.

% 3 s persens-and @ parties-have-agreed-to-exeuse-fron end ading:
(i) Ifthe parties are unab]e to agree to the matters hste(i in Paragra_ph (h), se H e he-persons-e e i3 nebing-the
the Commission shall deny the motion for authorization to use a newtral evaluation procedure1 and the parties shail attend the mediated
seftlement conference as originally ordered by the Commission. If the parties are able to timely-agree on the abeve-matters_listed in
Paragraph (h), thea-the Commission may-ghall order the use of a neutral evaluation preceeding—Provided; proceeding; provided, however,
that the Commission wit-shall not order the use of a neutral evaluation proceeding in any case in which the plaintiff is not represented by
counsel.
(j) Cases Involving Plaintiffs Not Represented by Counsel. Unless an unrepresented plaintiff requests that the plaintiff’s case be mediated,
the Commission shall enter an order dispensing with mediation.

Authority G.S. 97-80¢a), (c); 143-296; 143-300; Ruie I of Rules Implementing Statewide Mediated Settlement Conference in Superior
Court Civil Aetions.

04 NCAC 10G 0102 SELECTION OF MEDIATOR
(a) By Agreement of Parties—Parties. The parties jn a workers’ compensation case or a state tort claims case may, by agreement, ekeese
select a mediator certified by the North Carolina Dispute Resolution Commission by-agreementwithin 55 days of the filing of a Form 33
Reguest-for-Hearing—Request that Claim be Assigned for Hearing.or otherwise within the deadline set forth in2l-days-after the
Commission’s order entered pursuant to Rules-He)-Paragraph (c) and-oritd); Paragraph (d) of Rule .0101 of this Subchapterysless
otherwise-speeified-therein; subject to the Commission’s authority to remove the mediator selected by the parties for-specificreasonable
cause-due fo a conflict of interest. Sueh-The stipulation may be transmitted by either party, shall be dated as of the date it is transmitted to
the Commission, and must be received by the Dispute Resolution Coordinator within 55 days of the filing of a Form 33 Reguest-for
Hearing;-Request that Claim be Assigned for Hearing, or otherwise within 21-deys—ef-the-mediation-the deadline set forth in the
Commission’s order entered pursuant to Reles-1{e}-and-{xParagraph (¢} or Paragraph (d) of Rule 0101 of this Subchapter. The
scheduled date of the mediation-mediated settlement conference shall be within 120 days of the mediation order. The stipulation shall
include the date of the scheduled mediation, the name, address and telephone number of the mediator selected by agreement, and shall
confirm that the mediator is certified by the Dispute Resokution Commission. The 21-e#55-day-applicable deadline may-shall be extended
by the Dispute Resolution Coordinator upon request of the parties. Any party may waive the 2--er-55-day-periods-applicable deadline for
the selection and suggestion of mediators and request that the Commission #mmediately-appoint a mediator, frem-the-Commission’s
appeinted-list
(b) Appointment by Gemmissien—Commission. If the parties fail to notify the Commission of their-the parties’ selection of a mediator
within 55 days of the filing of a Form 33 Request-for-Hearings Request that Claim be Assigned for Hearing,or otherwise within 2--days-efa
mediatienthe deadline set forth in the Commission’s order entered pursuant to RulesHey-and-Hebr-Paragraph (c) or Paragraph (d) of Rule
0101 of this Subchapter.as-setforth-above; the Commission shall appomt a med:ator fo hold a mediated settlement confel ence in that-thc
case. The Commission shall appoint a mediatormediators-frona & @ HFHESIO
which-shall-censist-of those-mediators who aitain-meets the %&%@%&Mﬁlﬂe—&ﬁﬁd—%ﬂﬂe&%—m@lﬁﬁeﬁ%ﬁh—h&? egmremems in
Paragraph {b) of Rule .0108 of this Subchapter, In the absence of any suggestions by the parties with regard o the appointment of
mediators, the Commxssmnmeé&a%eps shall g@ﬂ@m}lyb&se}eefeeéselect the med;atox for spea%&theea%es cage by random order, erby-a
sach FEO-G1-84 i3 3 ey unless the Comm;ssxon determines m—ﬁs

and-may-charge-a-reasonablefeefo i .

(d¥c) Disqualification of Mediator--Mediator, Any party may move the Commission for an order disqualifying a mediator. For good
cause, such order shall be entered. If the mediator is disqualified, an order shall be entered for the selection of a replacement mediator
pursuant to thig Rule-2- Nothing in this-previsien Paragraph shall preclude mediators from disqualifying themselves.

Authority G.8. 97-80¢a),{c); G.S. 143-296, 143-300; Rule 2 of Rules Implementing Statewide Mediated Settlement Conference in Superior
Court Civil Actions.
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04 NCAC 10G .0103 THE MEDIATED SETTLEMENT CONFERENCE

{a) Where Conference Is to Be Held—Held. Unless all parties in a workers’ compensation case or a state tort ¢claims case and the mediator
otherwise agree, the mediated settlement conference shall be held in the county where the case is pending. The mediator shall be
responsible-forreservingreserve a place and making make arrangements for the conference and for-giving-givetimely notice to all attorneys
and unrepresented parties of the time and location of the conference.

{b) When Conference Is to Be Held--Held. Subjectio-theCommission’sorders: The conference shall be held at the time agreed to by the
parties and the mediator, or if the parties do not agree, at the time specified by the mediator.

{c) Request to Extend Date of Completion~Completion. A-party;-or-the-mediator-may-request-that-the-Genymission-In the intergst of
justice, the Commission may extend the deadline for completion of the eeaﬁefeﬂeewconference upon the Commission’s own mouon, a mo’uon
or stipulation of the parties or the suggestion of the mediator. The-Commissionmay nd-e i g g
by-writien-order: :

(d) Reecesses—Recesses. The mediator may recess the conference at any time and may set times for reconvening. Ne»fuﬁhem&ﬁeaﬂems
required-for persons-present-at-the-reeessed-conferenee: If the time for reconvening is set before the conference is recessed, no further

notification is required for persons present at the recessed conference.
(e) The Mediated Settlement Conference Is Not to Delay Other Proceedings--Proceedings. A mediated settlement conference shalkis not

be-cause Tor the-delay of other proceedings in the case, including the completion of diseovery;-discovery and the filing or hearing of
motions, exceptby-orderofthe Commissionunless ordered by the Commission in the interest of justice. Hewewver-No depositions shall be
taken following a Commission order requiring mediation uatil mediation is concluded, except by agreement of the parties or order of the
Gemmission-Commission in the interest of justice,

() Inadmissibility of Negotiations by Parties and Attorneys. Evidence of statements made and conduct occurring in a mediated settlement
conference or other settlement proceeding-conducted undertheseruless-pursuant to the Rules in this Subchapter,whether attributable to a
party, the mediator, other neutral, or a neutral observer present at the seftlement conference or proceeding, shall-arg not be-subject to
discovery and shall be inadmissible in any proceeding in the action or other actions on the sameclaim, except:

{1) In-proceedings for sanctions for violations of the attendance or payment ofmediation fee provisions ef Rules-4-and-7;
contained in Rule 0104 and Rule .0107 of this Subchapter;

2} In-proceedings to enforce or rescind a settlement of the action;

3 In-disciplinary proceedings before the North Carolina State Bar or any agency enforcing standards of conduct for

mediators or other neutrals, including the Iadustriad-Commission; or
4 }rkpzoceedmgs to enforce laws concemmg ~;uvemie or elder abuse As—use@a%wsw%e&%he«%rmwaema#ebsewe#

(2} No settlement aareement 10 resolve any or all issues reached at the settlement conference or proceeding conducted under this
Subchapter or reached during a recess in the conference or proceeding shall be enforceable unless the settlement agreement has been
reduced to writing and signed by the parties. No evidence otherwise discoverable shall be inadmissibie solely because the evidence is
presented or discussed in a mediated settlement conference or other settlement proceeding.

()(h) Inadmissibility of Mediator Testimony. No mediator, other neutral, or neutral observer present at a settlement proceeding shall be
compelled to testify or produce evidence concerning statements made and conduct occurring in anticipation of, during, or as a follow-up toa
mediated settlement conference or other settlement proceeding conducted pursuant to these-rules-the Rules in this Subchapter in any
Industrial-Commission case or civil proceeding for any purpose, mcludmg proceedmgs to enforce or rescmd a settlement of the actlon,

1) to attest to the 51gn1ng of any settlcment agleemeni:s,
2) proceedings for sanctions for viglations of the attendance or payment of mediation fee provisions contained in Rule .0104
and Rule .0107 of this Subchapter;
3 disciplinary proceedings before the North Carolina State Bar or any agency enforcing standards of conduct for mediators

or other neutrals, including the Commission; and

(4} proceedings to enforce laws concerning juvenile or elder abuse.

(i) As used in this Subchapter. the term “neutral observer” includes persons seeking mediator certification, persons studying dispute
resolution processes, and persons acling as interpreters,

Authority G.S. 97-80(a), (c); 143-296; 143-300; Rule 3 of Rules Implementing Statewide Mediated Settlement Conference in Superior
Court Civil Actions.

04 NCAC 10G .0104 DUTIES OF PARTIES, REPRESENTATIVES, AND ATTORNEYS
(a) Attendance—Attendance. The following persons shall physically attenda-the mediated settlement conference:
Dy —Parties
AX1) Adall individual parties;
BH2) Emplovers: ina workers compensatlon case, a representatzve of the employer at the tnme of :ujury is—requ%ét&a%eﬂé
only-if; (I)-the-emp 6 v-Or-3

= OF;
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the employer, instead of or in addition to the insurance company or administrator, has decision-making authori

with respect to seftiement;

B the emplover is offering the claimant employment and the suitability of that emplovment is in issue;

() the emplover and the claimant have agreed to simultaneously mediate non-compensation issues arising from the
injury; or
(D) the Commission orders the emplover representative to attend the conference if the representative’s physical

attendance is necessary te resolve matters in dispute in the subject action;
€3(3)__an officer, employee or agent of a ny party that is not a natural person or a governmental entity shat-be-represented-at the
: eonference-by-an-officer-empleyee-or-agent-who is not such party’s outside counsel and who has been-theauthorized
authority to decide on behalf of such party whether and on what terms fo settle the action;and

33(4) __in a workers’ compensation case, an employee or agent of a ny party that is a governmental entity shall be represented-at

-or-agent-who is not such party’s outside counsel or Attorney General's counsel
responsible for the case and who has the authority to decide on behalf of such party and on what terms to settle the
actiomsaction. provided-ifunderlaw,

(5) When the governing law prescribes that the terms of a proposed settlement terms-san-may be approved only by a Board,
the-representative-shalthave-an employee or agent who is not such party’s outside counse] or Attorney General’s counsel
responsible for the case and who has the authority to negotiate on behalf of the-party-and to make a recommendation to
thatthe Board, Because G.S, 143-2935 provides the Attorney General with settlement authority on behalf of governmental
entities and agencies for state fort claims, an emplovee or agent of the named governmental entity or agency is not
required to-attend the mediated settlement conference; the Attorney General shall attempt to make every effort to make an
emplovee or agent of the named governmental entity or agency in a state tort claim available via telecommunication, and
mediation shall not be delayed due to the absence or unavailability of the employee or agent of the named governmental
entity oF agency.

£3(6) Attorneys: the parties’ counsel of record; provided, that appearance by counsel does not dispense with or waive the
required attendance of the parties listed abeves-in Subparagraphs (1) through (4);

(3(7)__Issurance Company-Representatives: A-arepresentative of each defendant’s primary workers’ compensation or liability
insurance carrier or self-insured which may be obligated to pay all or part of any claim presented in the action. Each sueh
cartier or self-insured shall be represented at the conference by an officer, employee or agent whoe is not such party’s
outside counsel and who has the authority to makea-decision-decide on behalf of sueh-the carrier or self-insured whether
and on what terms to settle the action. or who has been authorized tonegotiate on behalf of such carrier or self-insured
and cah premptiy-communicate during the conference with persons who have such decision making authority; and

(4)(8) __ OtherParties-and-Persons: by order of the Commission, other representatives of parties, employers ex;-0r carriers, who

may be obligated to pay all or part of any claim presented in the action and who are not required to attend the conference
pursuant to the-sbeverulesSubparagraphs (1) through (6) of this Rule, may-be-required-te-attend-theconferensce-if the
Commission determines that the persen’s representative’s attendance may-be-is necessary for purposes of resolving the
matters in dispute in the subject action. AH-H-Any employer em?ieyef—sand»&i—) orearriess carrier who may be obligated
to pay all or part of any claim presented in the action and who are-is not required to physically attend a-themediation
mediated settlement conference pursuant to these+wlesSubparagraphs (1) through (6) of this Rule or by Commission
orders, are-nevertheless-atlowed-to-may attend the mediation-conference if they-the emplover or carrier elects to de
se-attend, If, during a-themediatien conference, the mediator determines that the physical attendance of ene or more
additional persons is necessary 1o resolve the matters in dispute in the subject action, the mediator may recess the
conference-conference and thenreconvene the conference at a later date and time ir-orderto allow forthe-atiendanceof
the additional person or persens—persons to physically attend.

(b)) Any party or person required to attend a mediated settlement conference shall physically attend the conference until an agreement is
reduced to writing and signed as provided in Paragraph (f) of this Rule 4{é)—or untﬂ an 1mpasse has been declared Any such paﬁy or
person may have the physical attendance requirement excused or s > H . e
without-physieal-attendanee—modified by agreement of all parties and persons requ1red to auend the ccmference and the medlaf:ox or by
order of the Commission in the interest of justice upon motion of a partv and notice to all parties and persons required to attend the
conference.

(B)——DBy-orde

(¢) _Permissible modifications include allowing a party or person to participate in the conference without the party or person being
physicaily present at the conference,

2)(d) Appearance-by-Telephene: In appropriate cases %e—Dfsp&%e—Reseluﬂea—Geefdmater—the Comumission or the mediator, with the
consent of the parties, may in-appropriate-eases-allow a parly or insurance carrier representative who is required te physically attend a
mediated settlement conference under these-ralesthis Rule to attend the conference by telephone, conference call, er-speaker telephone;




telephone or videoconferencing atthe discretion-of the-mediator; provided that, the party orpersenr{s) representative so attending shall bear
all costs of such telephone eallsy-calls or videoconferencing that the mediator may communicate directly with the insurance representative
with regard to the-matters discussed in mediation, and thatthe mediator may set a subsequent mediated settlement conference at which all
persons-parties and representatives shallberequired-+to physically attend. The failure to properly appear by telephone or videoconferencing
in accordance with this rele-Paragraphmay shall subject the responsible party(ies) or representative(s) to sanctions pursuant to Rule 8- 0105
of this Subchapter. ' 4

tej(e) Notice of Mediation ©rder—0Qrder, Within seven days after the receipt of an order for g ;mediated settlement conference, the carrier
or self-insured named in the order shall provide a copy of the order to the employer and all other carriers whish-who may be obligated to
pay all or part of any claim presented in the workers’ compensation case or any related third-party tert-feasertortfeasor claims, and shall
provide the mediator and the other parties in the action with the name, address and telephone number of all such carriers.

{(f) Finalizing Agreement-Agreement, If an agresment is reached in the mediation-mediated settlement conference, the parties shall
reduce the agreement to writing, specifying all theterms of theirthe agreement thatbearing bear on the resolution of the dispute before the
IndustrialCommission, and ghall sign #-the agreement along with their counsel. The parties may use IC Form MSC8 or MSC9 for this
purpose. Fhe-Execution by counsel of a mediated settlement agreement for an employer or carrier who does not physically attend the
mediation-mediated settlement conference shall be deemed to be in compliance with this Rule and Rule-302(3)(b)-of-the-Workers
eemﬁeﬁ&aﬁeﬂ—@le&eﬁ%he@eﬂh—%feh%%}éasmal—@emfmm NCAC 10A .0502. By stipulation of the parties and at their-the
parties’expense, the agreement may be electronically or stenographically recorded. All agreements for payment of compensation shail be
submitted in-properfeorm-for Industrial-Commission approval_in accordance with 04 NCAC 10A 0502, and shall be filed with the
Commission within 20 days of the conclusion of the mediatien-conference.

{e)(g) Payment of Mediator’s Fee—Fee. The mediator’s fee shall be paid at the conclusion of the mediated settlement conference, unless
otherwme prov:ded by Ru[e % .0107 of this Subchapter, or by agreement with the mediator, Sanetionsmay-beassessedifthemediatorisfee

B(h) Related Cases—Cases. Upon application by any party or person and upon notice to all parties, the Commission may, in the interest of
justice,-order that an attorney of record, party or representative of an insurance carrier that-who may be lable for ali or any part of a claim
pending in anIndustriala Commission case shalluponreasonableneticerto attend a mediated settlement conference that may be convened
in another pending case, regardless of the forum in which the other case may be pending, provided that all parties in the other pending case
consent to the attendance ordered pursuant to this rele-Paragraph. Any disputed issues concerning such an order shall be addressed to the
Commission’s Dispute Resolution Coordinator. Unless otherwise ordered, any attorney, party or carrier representative thatwhopreperly
attends a mediated settlement conference pursuant to this Paragraphrsde shall not be required to pay any of the mediation fees or costs
related to that mediation-conference. Requests that a party, attorney of record, or insurance carrier representative in a related case attend a
mediated settlement conference inan-tndusiriala Commission case shall be addressed to the court or agency in which the related case is
pending, provided that all parties in the Industrial Commission case consent to the requested attendance.

Authority G.8. 97-80fa).(c); 143-295; 143-296; 143-300; Rule 4 of Rules Implementing Statewide Mediated Seftlement Conference in
Superior Court Civil Actions.

4 NCAC IOG 0104A FOREIGN LANGUAGE INTERPRETERS
(a) Sewv : A @ wed: When a person who does not speak or understand the English
language is requlred to attend a meéﬁt-ieﬂ—medzated settlement conference the person shall be assisted by a qualified foreign language
interpreter unless the right to an interpreter is waived by beth-the parties.

(b} Qualifications-ofinterproters: To qualify as a foreign language interpreter, a person must-shall possess sufficient experience and
education, or a combination of experience and education, speaking;speaking and understanding English and the foreign language to be
interpreted, to qualify as an expert witness pursuant to G.S. 8CG1, Rule 702,

(©) MMM@@WM%WQMMW Any party who is unable o speak or understand English
shall so notify the Industrial-Commission and the opposing partys-parfy(ies)in writing, not less than 21 days prior to the date of the
mediation-mediated settlement conference. The notice shall state with-speeifieitythe langnage(s) that mustshall be interpreted.

(d) Designatien-ofinterpreter- Upon notice of the need for an interpreter, the empioyer or insurer sha]l retain aq&ahﬁed—dlsmterested
interpreter, who possesses the qualifications listed in Paragraph (b) of this Rule,eit
Industrial Commission 10 assist at the mediatien-mediated seftlement conference. The g&rtles may select by agyeement, orin the absence of
an agreement, the Commission may appoint a disinterested interpreter possessing the qualifications lsted in Paragraph (b} ofthis Rule.
{e) InterpreterFees:. The interpreter’s fee shatkconstitutes a cost as contemplated by G.5. 97-80. A qualified interpreter who appears at a

mediation-mediated settlement conference shalt-be-is entitled to payment of the fee agreed upon by the interpreter and the employer or |

insurer that retained the interpreter. Except in cases where a claim for compensation has been prosecuted without reasonable ground, the fee
agreed upon by the interpreter and employer or insurer shall be paid by the employer or insurer. Where itis-ultimately-determined-by-the
Commission ultimately determines that the request for an interpreter was unfounded, attendant costs may-shall be assessed against the
movant.

(f) IntorpreterEthies: Foreign language interpreters shall abide by the eede-of ethical-conduetfor courtinterpreters-Code of Conduct and
Ethics of Foreign Language Interpreters and Translators, contained in Part 4 of Policies and Best Practices for the Use of Foreign
Languoge Interpreting and Translating Services in the North Carolina Court System and promulgated by the North Carelina Administrative
Office of the Courts, and adopted-by-the-Industrial-Commission-shall interpret, as word for word as is practicable, without editing,
commenting, or summarizing, testimony or other communications. The Code of Conduct and Ethics of Foreign Language Interpreters and
Translators is hereby incorporated by reference and includes subsequent amendments and editions. A copy.may be obtained at no charge
from the North Carolina Administrative Office of the Court’s website,
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hitp./fwww.nccourts. org/Citizens/CPrograms/Foreion/Documents/euidelines. pdf, or upon request, at the offices of the Commission, located
in the Dobbs Building, 430 North Salisbury Street, Raleigh, North Carolina, between the hours of 8:00 a.m. and 5:00 p.m.

Authority G.S. 97-79(b); 97-80(w), (c); 143-296; 143-300.

04 NCAC 10G .0105 SANCTIONS

If a person or party whose attendance at a mediated settlement conference is required by Rule-4-.0104 of this Subchapter fails to attend;
attend or cancels, without Commission approval in accordance with Paragraph (£ of Rule .0101 of this Subchapter, a duly ordered mediated
settlement conference without good cause, or otherwise violates these-rules-the Rules in this Subchapter without good cause, the
Commission may impose upon the party or his principal any lawful sanction, including butnethmited-to-requiring the party or his principal
to the-payment-ofpay attorneys’ fees, mediator fees and expenses incurred by persons attending theconference, holding the party or his
principal in contempt, erany-and other sanctions authorized by 04 NCAC 10A .0802. byRade3%(byoftheRulesof CivilProcedure: Any

sanctions that may-be-are assessed against a party under these-rules-the Rules in this Subchapter ineluding,-but-not-limitedte; mediation
including mediated settlement conference postponement fees and sanctions for the unauthorized cancellation or failure to appear at a

medigtienthe conference, may be assessed against the party or the party’s principal or attorney depending on whose conduct necessitated
the assessment of sanctions.

Authority G.8. 97-80(a),(c); 143-296; 143-300; Rule 5 of Rules Implementing Statewide Mediated Settlement Conférence in Superior Court
Civil Actions.

04 NCAC 10G .0106 AUTHORITY AND DUTIES OF MEDIATORS

(ay-Authority-of Mediator,

£3¥a) Control of Conference. The mediator shall at all times be in control of the mediated settlement conference and the procedures to be
followed. Except as otherwise set forth in these-rales—the Rules in this Subchapter with regard to the finalization of the parties’

agreement.there shall be no audio, video, electronic or stenographic recording made-of the-pegetiations-or-discussions-that-oceur-at-the
mediated-settlement.conference.0f the mediation process by any participant.

&3(b) Private Consultation. The mediator may meet and consult privately with any pariy-erparties-or-their-counsel-participant prior to or
during the conference. The fact that private communications have occurred with a participant shall be disclosed to all other par’ampants at
the beginning of the conference.

£33(c) Scheduling the Conference. The mediator shall make a good faith effort to schedule the conference at a time that is convenient with
the parties, attorneys and mediator. In the absence of agreement, the mediator shall select the date for the conference.

£9(d) Information to the Parties. The mediator shall define and describe the following to the parties at the beginning of the mediated
settlement conference:

€A3(1) _the process of mediation,

(B8)2) _the differences between mediation and other forms of conflict resolution;

(CX(3) _the costs of the-mediated-settlement conference;

@)(4)__the facts that the mediated-settlementconference is not a trial or hearing, the mediator is not acting in the capacity of a
Commissioner or Deputy Commissioner-Commissioner andthe-mediator will-shall not act in the-such capacity ofa
CommissionerorDeputy-Commissionerin the subject case at any time in the future, and the parties retain their righttoa
hearing if they-the parties do not reach a settlement;

(BY(5) the circumstances under which the mediator may meet alone witheither any of the parties or with any other person;

(B)(6) whether and under what conditions, communications with the mediator wili-shall be held in confidence during the
conference;

€6)(7)_the inadmissibility of conduct and statements as provided by G.8. 8C-1, Rule 408 eftheEvidence-Code-and
Subparagraph-3(£-of-this- RulerParagraph () of Rule. 0103 of this Subchapter;

£ED(8) the duties and responsibilities of the mediator and the parties; and;-and

¢D(9) _ the fact that any agreement reached wit-shall be reached by mutual consent of the parties.

2)(e)_Disclosure. The mediator has-a-duty-te-ghall be impartial and te-advise all parties of any circumstances bearing on possible bias,
prejudice or partiality.

(3)(0)_Declaring Impasse. H-istheduty-of The mediator to-fimely gshall determine when mediation is not viable, that an impasse exists, or
that mediation should end.

4)(g) Reporting Results of Conference. In all cases within the Commission’s jurisdiction, whether mediated voluntarily or pursuant to an
order of the Commission, the mediator shall report the results of the mediated settlement conference on a form provided by the Commission.
If an agreement was reached, the report shall state whether the issue or matter under mediation willghall be resolved by industrial
Comrmission form agreement, compromise settlement agreement, other settlement agreement, voluntary dismissal or removal from the
hearing docket, and shall identify the persons designated to file or submit for approval sueh-the agreement, or dismissal. The mediator shall
notattach a copy of the parties” memorandum of agreement to the mediator’s report transmitted to the Commission and, except as set-forth
above-permitted under the Rules in this Subchapter.or as-may-be-ordered-unless deemed necessary in the interest of justice by the
Commission, the mediator shall not disclose the terms of settlement in the mediator’s report. The Commission may-shall require the
mediator to provide statistical data for evaluation of the mediated settlement conference program on forms provided by the Commission.
€)(h)_Scheduling and Holding the Conference. It-is-the-duty-efThe mediator te-ghall schedule the mediated settiementeenference;
conference in consultation with the partiesyparties and conduct it-the conference prior to the cenferenee-completion deadline set out in the
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Commission’s . i i - F56 i i 8
mediator-is-appeinted-order. Deadlines for comp]ctlan of the conferenoe shall E)e srmefe]y—observed by the medlator unless saié»the time
limits are changed by the Commission.

£63(i}) Standards of Conduct. All mediators conducting mediation-mediated settlement conferences pursuant to these-ralesthe Rules in this
Subchapier shall adhere to the Standards-of-Condust-for Mediators-Standards of Professional Conduct for Mediators adopted by the
Supreme Court of North Carolina and enforced by the N-€-North Carolina Dispute Resolution Commission. The Standards of Professional
Conduct for Mediators is hereby incorporated by reference and includes subseguent amendments and editions. A copv may be obtained at
no charge from the North Carolina Administrative Office of the Court’s website,
http S www. necourts. org/Courts/CRS/Councils/ DRC/Documents/StandardsofConduct_1-1-12.pdf, or upon request, at the offices of the
Commniission, located in the Dobbs Building, 430 North Salisbury Street, Raleigh, North Carolina. between the hours of 8:00 a.m: and 5:00
p.am.

Authority G.S. 97-80(a), (c); 143-296; 143-300; Rule 6 of Rules Implementing Statewide Mediated Settiement Conference in Superior
Court Civil Actions.

04 NCAC 10G 6107 COMPENSATION OF THE MEDIATOR

(a) By Agreement—Agreement. When the mediator is stipulated to by the parties, compensation shall be as agreed upon between the
parties and the mediator,

(b} By Commission Q¢der—-Crder, When the mediator is appointed by the Commission, the mediator’s compensation shall be as follows.
follows:

) Conference Fees. The mediator shall be paid by the parties at the rate of one hundred fifty dollars ($150.00) per hour for
mediation services provided at the mediated settlement conference.

2) Administrative Fees. The parties shall pay to the mediator a one time, per case administrative fee of one hundred fifty

doliars ($150.00).8350-00unless-otherwise ordered by-the Commission- The mediator’s administrative fee shall be paid
in full unless, within 10 days after the-dete-that-the mediator has been appointed, written notice is given to the mediator
and to the Dispute Resolution Coordinator that the issues for which a request for hearing had-been-was filed have been
‘ fully resolved or that the hearing request has been withdrawn.

(3) Postponement Fees, As used hereinin this Subchapter, the term “postpone” shatbmeans to reschedule or otherwise not
proceed with a scheduled mediation-mediated settlement conference after that-the conference has been scheduled to
convene on a specific date. After a conference is scheduled to convene on a specific date, #-the conference may not be
postponed withewtunless the requesting party first-netifangnotifies all other parties coneerningof the grounds for the
requested postponement-or-without-postponement and obtains the consent and approval of the mediator or the Dispute
Resolution Geerdinater-Coordinator that the postponement is for the benefit of the parties. If amediationthe conference
is poslponed w:thoul good cause, the medlator sha]l be pazd a postponement fee. &a%ess—ape&apphea&en—eﬁhemﬂy@s

£ ; 5 lersy- | he
postponement fee shalE be Pﬁeéwﬂdfed-%weﬂtyﬁv&éeua%&ém}three hundred ciollars ( $30() 00}1f the mediation
conference is postponed within seven calendar days of the scheduled eenferencer-date.and ene-hundred-twenty-five
dollars¢$125:003-one hundred fifty dollars ($150.00) if the mediation-conference is postponed more than seven calendar
days prior to a-the scheduled conference.date. Unless otherwise ordered by the Commission in the interest ofjustice,
gostponement fees shal] be allocated in equal shares to the party or parties requesting the postponement, unless-otherwise

(4) The settlement of a case prior to the scheduled date for-of themediation mediated settlement conference shall be good
cause for a postponement, provided that the mediator was notified of the settlement iramediatebrafter #-the seftlement
was reached and that the mediator received notice of the settlement at least fourteen-34314 calendar days prior to the
date scheduled for mediation.

{©) Payment by Parties-~Parties. Payment shatl-be-ig due upon completion of the mediated settlement conference; provided, that the State
shall be billed at the conference and shall pay within 30 days of receipt of the billing;-bill, and insurance companies or carriers whose
written procedures do not provide for payment of the mediator at the conference may pay within 15 days of the conference. Unless
otherwise agreed to by the parties or ordered by the Commission;Commission due to a party or parties violating a Rule in this Subchapter,
the costs of the-mediated-settlement conference shall be allocated to the parties, as folows:

(8] one share by plaintiff(s},

3] one share by the workers’ compensation defendant-empioyer or its insurer, or if more than one employer or carrier Is
involved, or if there is a dispute between employer(s) or carrier(s), one share by each separately represented entity;

(3} one share by participating third-party tort defendants or their carrier, or if there are conflicting interests among them, one
EY]

share from each sueh-defendant or group of defendants having shared interests;andr-and

one share by the defendant State agency in a State-Tort Claims Act case. Parties obligated to pay a share of the costs

shall-be-are responsible for equal shareg; provided, however, that in workers’ compensation claims the defendant shall

pay the plaintiff’s share of mediation, postponement, and substitution fees as well as #s-owrdefendant’s own share,
{d) Unless the Dispute Resolution Coordinator enters an order allocating such fees to a particular party-party due to the party violating a
Rule in this Subchapter, the fees may be taxed as other costs by the Commission. After the case is concluded, the defendant shall be
reimbursed for the plaintiff’ s share of such fees whenthe-case-is-concludedfrom benefits that may be determined to be due to the plaintiff,
and the defendant may withhold funds from any award for this purpose.
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- Authority G.S. 97-807a), (¢); 143-296, 143-300; Rule 7 of Rules Implementing Statewide Mediated Settlement Conference in Superior
Court Civil Actions.

04 NCAC 106G .0108 MEDJIATOR CERTIFICATION AND DECERTIFICATION

{a) Party Seleetion—Selection. The parties may, by mutual consent, select any North Carolina Dispute Reselution Commission-certified
mediator, with or without the qualifications in Paragraph (b) of this Rule.as theirthe parties’mediator; bymutual consentwith-orwithout
the-gqualifieations-infhy-provided, that the Commission seyshall, for good cause, bar any persons from holding themselves-himself or
herself out as a mediator of cases within itsthe Commission’s jurisdiction or from receiving a fee for mediation of such cases.

{b) Appointment of Mediators-——Mediators. If the parties have agreed or been ordered to mediate, and cannot agree on the selection of a
mediator, the Commission shall appoint a mediator, frem-a-list-of persens-who holds current certification from the North Carolina Dvispute
Resolution Commission that they-he or shears is qualified to carry out mandatory mediations in the Superior Courts of the State;-State of
North Caroling and who have-has filed a declaration with the Commission, on forms provided by itthe Commission, stating that-that the

declarant agrees to accept and perform mediations of digputes before the Commission with reasonable frequency when called upon for the
fees and at the rates of payment specified by the Commission. A mediator making this declaration shall notify the commission when any of

the facts declared are no longer accurate,

Wosk - . | the State Tort-Clai '
€d)(c) Failure of Mediator to Appear at Conference Conference—In-the-eventthat If a mediator fails to appear at a scheduled mediation
mediated seftiement conference w1thout good cause, the medlator shaﬂds not b&entxt]ed to the administrative fee for the case. andmay-be

Authority G.S. 97-80(a), (c); 143-296; 143-300; Rule 8 of Rules Implementing Statewide Mediated Settlement Conference in Superior
Court Civil Actions.

04 NCAC 10G .0109 NEUTRAL EVALUATION

(a) Natre of Neutral Evaluation—Evaluation. As used in this Subchapter, neutral evaluation is an informak-abbreviated presentation of
facts and issues by the parties to an-g neutral evaluator at an early stage of the case. The neutral evaluator is responsible for evaluating the
strengths and weaknesses of the case, and for providing a candid assessment of liability, seitlement value, and a dollar value or range of
potential awards if the case proceeds to a hearing. The peutral evaluator is alse respousible for identifying areas of agreement and
disagreement and suggesting necessary and appropriate discovery.

{b) When Conference Is to Be Held. Held—The provisions applicable to the scheduling of mediation-mediated settlement conferences set
forth in Ruie 3¢b} ,0103 of this Subchaptershal also be-applicable-apply to neutral evaluation proceedings.

{(¢) Pre-conference Submissions.Submissiens— No later than +5 20 days prior to the date established for the neutral evaluation conference to
begin, each party may, but is notrequired to, furnish the evaluator with written information about the case, and shall at the same time certify
to the evaluator that theythe party has served a copy of such summary on all other parties to-in the case. The information provided to the
neutral evaluator and the other parties hereunderunder this Rule shall be a summary of the sigaifieantfacts and issues in the party’s case,
shall not be more than 10 pages in length, and shall have-attached-te-it-include as attachments copies of any documents supporting the
parties! party’s summary. Information provided to the neutral evaluator and to the other parties pursuant to this Paragraph shall not be filed
with the Commission.

{(d) Replies to Pre-conference Submissions Submissions— No later than five days prior to the date established for the neutral evaluation
conference to begin, any party may, but is not required to, send additional written information net-exceeding-5-pages-in-length-o the
neutralevaluater; evaluator responding to the submission of an opposing party. The party’s response shall not exceed five pages in length.be
served-en-all-otherparties and the party sending such-the response shall certify such-servieeto the neutralevaluater; evaluator that the party
has served a copy. of the response on all other parties in the casebut such-The response shall not be filed with the Commission.

{e) Conference Procedure Precedure— Prior (0 a neutral evaluation conference, the neutral evaluator may, if he or she deems it necessary,
mayrequest additional written information from any party. At the conference, the neutral evaluator may address questions o the parties and
give them-the parties an opportunity to complete their summaries with a brief oral statement.

{f) Modification of Procedure.Precedure— Subject to the approval of the neutral evaluator, the parties may agree to modify the procedures
for neutral evaluation required by theserulesthe Rulesforneutral-ovaluation; in this Subchapter.or sush-the procedures may be modified by
order of the Commissien-Commission in the interest of justice. The modified procedures may include the presentation of submissions in
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writing or by telephone in lieu of the-physical appearance at a neutral evaluation conference, and may also include revisions to the time
periods and page limitations concerning the parties’ submissions.
{g) Evaluator’s Opening Statement. At the beginning of the peutral evaluation conference, the neutral evaluator shall define and
describe the following points to the parties:

A)(1) _the facts thatthe-neuiral- evaluation;

(A) the ¢onference is not a hearing,

(B) the peutral evaluator is not acting in the capacity of a Commissioner or DeputyComunissioner; Commissioner
andthe-neutralwill shall not act in the-such capacity efa-Comsnissioneror Beputy-Commissioner-in the subject
case at any time in the future,

(C) the neutral evaluator’s opinions are not binding on any party, and

[§5))] the parties retain their right to a hearing if they-the parties do not reach a settlement-settiement;

BH2) _the fact that any settlement reached will be only by mutual consent of theparties—-parties;

(€)(3) the process of the proceeding;

{4y _the differences between the proceeding and other forms of conflict resolution;

€E3(5) _the costs of the proceeding;

€E)(6) __the inadmissibility of conduct and statements as provided by (3.8, 8C-1. Rule 408 ofthe Bvidenee-Gode-and Paragraph (f)

of Rule .0103 in this SubchapterRule-3(5-above-of the Rules: and

£63(7}) __the duties and responsibilities of the neutral gvaluator and the participants.
2)(h) Oral Report to Parties by Evaluator. In addition to the written report to the Commission required under these-rulesythe Rules in this
Subchapter,at the conclusion of the neutral evaluation conference, the neutral evaluator shall issue an oral report to the parties advising them
the parties of his-erherthe neutral evaluator’sepinions opinion of the case. Sueh-The opinion shall include a candid assessment of liability,
estimated settlement values and options, and the strengths and “weaknesses-weaknesses of the parties’ claims and defenses if the case
proceeds to a hearing. The oral report shall also contain a suggested settlement or disposition of the case and the reasonstherefor. The
neutral evaluator shall not reduce his or her oral report to writingrwriting and shall not inform the Commission thereof.
£33(i) Report of Evaluator to Commission. Within 10 days after the completion of the neutral evaluation conference, the neutral evaluator;

(hH shall submit to the Dispute Resolution Coordinator a written report using a form prepared and distributed by the

Commission, stating;

(A) when and where the conference was held,

B) the names of those persons who attended the conference,

&) whether or not an agreement was reached by the parties, and

(D) whether the issue or matter will be resolved by Industrial- Commission form agreement, compromise settlement
agreement, other settlement agreement, voluntary dismissal or removal from the hearingdeeket-docketand

2) shall identify the persons designated to file or submit for approval such agreement, or dismissal.

3) Fhe-Commission-may-require-the neutral evaluatorte shall provide statistical data for evaluation of the settlement

conference programs on forms provided by the Commission,

() Evaluator’s Authority to Assist Negotiations Negetiatiens— 1f all parties at the neutral evaluation conference request and agree, the
neutral evaluator may assist the parties in settlement discussions. If the parties do not reach a settlement during seeh-the discussions,
heoweversthe neutral evaluator shall complete the neutral evaluation conference and make his or her written report to the Commission as if
suek-the settlement discussions had not occurred.
(k) Finalizing AgreementAsgreement— If the parties are able to reach an agreement before the conclusion of the neutral evaluation
conference and before the evaluater’s evaluator provides his report to the Commission, the-parties-are-able-to-reach-an-agresmenty-the
parties shall reduce the agreement to writing, specifying all the terms of their-the parties’agreement thatbearing bear on the resolution of the
dispute before the Commission, and shall sign #the agreement along with theirthe parties’ respective counsel. By stipulation of the parties
and at their expense, the agreement may be electronically or stenographically recorded. All agreements for payment of compensation shall
be submitted in-properform-for Commission appreval-approval and shall be filed with the Commission within 20 days of the conclusion of
the-mediation conference.
&3O Applicability of Mediation Rules and Duties Puties-- All provisions and duties applicable to mediated settlement conferences set forth
in Rules-3-through-7Rule .0103 through Rule .0107 of these-rules-this Subchapter, whishthat are not in conflict with the provisions and
duties of Rule 9 0109 herein-of this Subchapter.shall-be incorperated-by-reference-and-shall-be-applieable-apply to neutral evaluation
conferences conducted under these-rules-the Rules in this Subchapter.
do(m) Ex Parte Communications Prohibited Prohibited— Unless all parties agree otherwise, there shall be no ex parte communication prior
to the conclusion of the proceeding between the neutral gvaluator and any counsel or party on any matter related to the proceeding except
with regard to administrative matiers,
(n) Adherenceto Standards of Conduct for Neutrals Neutrals— All neutralsneutral evaluators conducting neutral evaluation conferences
pursuant to theserulesthe Rules in the Subchapter shall adhere to any applicable standards of conduct which may-be-are adopted by the
MNC-North Carolina Dispute Resolution Commission and are hereby incorporated by reference.

Authority G.S. 97-80(a), (c); 143-296; G.S. 143-300; Rule 11 of Rules Implementing Statewide Mediated Settlement Conference in
Superior Court Civil Actions.

4 NCAC 10G .0110 SUSPENSION OF RULES
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Inthes iustice; o with the Law-f . . . . fod or-declareds the. . . ‘
To prevent manifest injustice to a party, or to expedite a decision in the public interest, the Commission may, except as provided by the
Rules in this Subchapter, suspend or vary the requirements or provisions of any of the Rules in this Subchapter in a case pending before the
Commission upon application of a party or upon its own initiative, and may order proceedings in accordance with its directions.

Authority G.S. 97-80(a),(c); 143-296; 143-300.

04 NCAC 10G 0111 MOTIONS
Unless otherwise indicatedr-indicated by the Rules in this Subchapter or an applicable order by the Commission in the interest of justice or
ludicial economy motions pursuant to these-rulesthe Rules in this Subchapter shall be addressed to the Commission’s Dispute Resolution
Coordinator funlessthe-applicable-order providesotherwise) and served on all parties to the claim and the settlement procedure. Responses
may be filed with the Commissien within 10 days after thedate of receipt of the motion. Notwithstanding the above, forgoad-canse-the
Commission may, in the interest of justice, act upon oral motions, or act upon motions prior to the expiration of the 10-day response period.
Motions will-shall be decided without oral argument unless otherwise erdered-ordered in the interest of justice. Any appeals from orders
issued pursuant to a motion under theserwlesthe Rules in this Subchapter shall be addressed to the attention of the Commission Chair or the
Chairman’s Chair’s designee for appropriate action.

Authority G.§. 97-80(a).(c); G.8. 143-296; G.S. 143-300,

04 NCAC 10G 0112 MISCELLANEOUS

Throughout theserelesthe Rules in this Subchapter any reference to the number of days within which any act may be performed shall mean

and refer to calendar days, and shall include Saturdays, Sundays and legalthelidays:holidays established by the State Personnel Commission,
Provided, however, that if the last day (a) to file a motion, (b) to give notice of the selection of a mediator, or (¢) for a pro se phintiffto

give notice that the plaintiff requests mediation is a Saturday, Sunday or legel-heliday;-holiday established by the State Personnel

Commission, the motion or notice may be filed or given on the next day that is not a Saturday, Sunday or legalheliday-holiday established

by the State Personnel Commission.

Authority G.S. 97-80(a), (c); G.8. 143-296; G.S. 143-300.

SUBCHAPTER 10H — RULES OF THE INDUSTRIAL COMMISSION RELATING TO THE LAW-ENFORCEMENT
OFFICERS', FIREMEN'S, RESCUE SQUAD WORKERS' AND CIVIL AIR PATRCGL MEMBERS' DEATH BENEFITS
ACT

SECTION .0100 - ADMINISTRATION

RULE-E 04 NCAC 10H .010F LOCATION OF OFFICES AND HOURS OF BUSINESS

For purposes of this Subsection, the The offices of the North Carolina lndustrlal Commzssmn are Iocated inthe Dobbs Buﬂdmg, 430 North

Salisbury Street, m—RaEexgh North Carolina. Fhe-sam Raleigh-will-be
missions Documents that are not bem}z ﬁled eiectronlcaily may be ﬁlcd between the hours of 8 00 a.m. and

5:00 p.m. only. Documents permitted to be filed electronically may be filed until 11:59 p.m. on the required filing date.

Authority G.S. 143-166.4.

SECTION .0206 - RULES OF COMMISSION

RULE-TH: 04 NCAC 10H .0201 DETERMINATION OF CLAIMS BY THE COMMISSION

+(a) Upon application errequest-to-the-Industrial-Commission-for an award under the provisions of the Law-Enforcement Officers',
Firemen's, Rescue Squad Workers' and Civil Air Patrol Members' Death Benefits Act, the Full-Commission will-shall determine whether

sufficientinformation-orevidence is contained in the Commission's workers' compensation or other files upon which to base an Order-order
for the payment of benefits. I the Full Commission is satisfied that such an @rder order should be issued, it walk; shall, without conducting a
formal hearing, ﬁle an app;epﬂafee—Awapé awaz'd directmg the paymem of benef ts.

2Z:(b) Ifthe Eai—l Commzssmn is of the opinion that it the C‘ommlssmn 5 workers compensatlon or other files has insufficient infermation-or
evidence befereitupon which to basebasis an award for the payment of benefits, should-be-issued; the Eull Commission w4l shall place the

case upon the Comm:ssaon 5 hearmg éec»ketéocket MWGHMWWWMWWMW&%




Authority G.S. 143-166.4.

04 NCAC 16H .0202 HEARINGS BEFORE THE COMMISSION
a) The Commissioner or Deputy Commissioner before whom the case regarding the Law-Enforcement Officers', Firemen's, Rescue Squad

Workers' and Civil Air Patro] Members' Death Benefits Act is set for hearing. shall order the parties to participate in a pre-trial conference,

This conference shall be conducted at such place and by such method as the Commissioner or Deputy Commissioner deems appropriate
including conference telephone calls.

(b) The Commission may, on its own motion, order a hearing or rehearing of any case in dispute. The Commission shall set a contested
case for hearing in a location deemed convenient to witnesses and the Commission.

{¢) The Commission shall give notice of hearing in every case. Postponement or confinuance of a scheduled hearing shall be granted to

prevent manifest injustice or to promete judicial economy.
(d) Notice of the hearing shall be given to the Attorney General of the State of North Carolina. who may ajpear as amicus curige.

Authority G.8. 143-166.4.

04 NCAC 10H .0203 APPOINTMENT OF GUARDIAN AD LITEM

(a) Infants or incompetents may bring an action under this Subchapter only through their guardian gd fitem. The Commission shall appoint
a person as guardian ad lifem if the Commission determines it to be in the best interest of the infant or incompetent. The Commission shall
appoint a guardian ad litem only after due inguiry as to the fitness of the person to be appointed.

{b)_No compensation due or owed to the infant or incompetent shall be paid directly to the guardianad litem.

{¢) Consistentwith G.S, 1A-1. Rule 17(b)2), the Commission may assess a fee to be paid to an attorney who serves as a guardian ad litem
for actual services rendered upon receipt of an affidavit of actual time spent in representation of the infant or incompetent.

Authority G.S. 14-]1 Rule 17(b)(2); 143-166.4.

04 NCAC 10H .0204 WRITTEN OR RECORDED STATEMENT

{a) Upon the request of the emplover or his agent to take a written or a recorded statement, the emplover or his agent shall advise any
person eligible for payments that the statement may be used to defermine whether the claim will be paid or denied. Any person eligible for
payments who gives the employer. its carrier, or any agent either a written or recorded statement of the facts and circumstances surrounding
the decedent’s injury shall be furnished a copy of such statement within 45 days after request. Any person eligible for payments shall
immediately be furnished with a copy of the written or recorded statement following a denial of the claim. A copy shall be furnished at the
expense of the party to whom the statement was given.

{b)_If any party fails o comply with this Rule. a Commissioner or Deputy Commissioner shall enter an order prohibiting that party from
introducing the statement into evidence or using any part of the statement.

Authority G.8. 143-166.4.

P-APPEAL-TO-THE FULEL-COMMISSION (4 NC

AC 10H 0205 REVIEW BY THE FULL COMMISSION
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in-persen-on-epposing-party-or-parties: A party may request a review of an award filed by a Deputy

servico-of-copy—by-mail-or
Commissionerby filing a letter expressing a request for review to the Full Commission within 13 days of receipt of the award. The award is
binding on the parties if not appealed.

2:(b) Upen After receipt of notice of appeal review, the Commission will shall supply to the appellant and to the appellee a transcript of the

record upon which is—based the Pecision-and-the-Award award is based and from which appeal a review is being taken to the Full
Commission. The appellant shall, within ten days of receipt of transcript of the record, file with the Commission a written statement of the
particular grounds for the appeal, with written-statement-ofservice ofcopy-by-mail-or-in-person on all opposing pasty-or parties.

(¢} Particular-grounds Grounds for appest review not set forth witkbe are deemed to be abandoned and argument thereon will shall not be
heard before the Fuli Commlssmn

3:(d) When an-appeal areview is made tothe Fu]l Commissnon appellant’s bnef :f any, in support of his ground for appeal shall be ﬁled n

tiphieate-with the Commission, with written-statementofservice ef copy-by-mailorin-persen-on appeHee all opposing parties no less than
fifteen 15 days prior to the hearing on appeak: review. Appellee shall have five days in whichto file a reply brief, if any deemed necessary,

in-tripheate with the Commission, with written-statement-of service ef-copy-by-mail-or-in-persen-on all opposing party-oer-parties,
{e) Any motions by either party shall be filed intriplicate-with the Full Commission, with writien-statementefservice efcopy-by-mailorin

peﬁsen on all opposmg party—er partles

6:(f) The-parties-or-eitherofthemrmay-waive-oralargumentbefore the Hel-Commission Upon the request of a party, or its own motion,

the Commission may waive oral arguments to prevent manifest injustice, to promote judicial economy. or to expedite a decision in the
public interest. In the event of such waiver, a-Peeision the Full Commission shall file an award based on the vecerdrexeeptions; record and

briefs. brietspibany,will-be-given-by-the Full Commissien,

| Authority G.S. 143-166.4.

04 NCAC 10H .0206 SUSPENSION OF RULES
To prevent manifestinjustice fo a party, or to expedite a decision in the public interest, the Commissionmay, except as otherwise provided
by the Rules in this Subchapter, suspend or vary the requirements or provisions of any of the Rules in this Subchapter in a case pending

before the Commission upon application of a party or upon its own initiative. and may order proceedings in accordance with its directions.

| Authority G.S. 143-166.4.

04 NCAC 10H .0207 SANCTIONS

(a) _The Commission may, on its own initiative or motion of a party. impose a sanction against a party or attorney or both when the
Commission determines that such party, or attorney, or both failed to comply with the Rules in this Subchapter. The Commission may
impose sanctions of the type and in the manner prescribed by Rule 37 of the North Carolina Rules of Civil Procedure.

(b) Failure to timely file forms as required by either the Rules in this Subchapter or pursuant to the Law-Enforcement Officers’, Firemen's,
Rescue Squad Workers' and Civil Air Patrol Members' Death Benefits Act may result in fines or other sanctions.

Authority G.S. 14-1, Rule 37; 143-166.4.

SUBCHAPTER 101 - CHILDHOOD VACCINE-RELATED INJURY RULES OF THE NORTH CAROLINA INDUSTRIAL
COMMISSION

SECTION 0100 -ADMINISTRATION

ESS: 04 NCAC 101.0101 LOCATIONS OF OFFICES

AND HOURS OF BUSINESS
Eor purpoeses of this Subsection, the offices of the Nerth Carolina Inéusmal Commissmn are Eocated in the Dobbs Bulldmg, 430 North

Salisbury Street, #n Raleigh, North Carolina, 27611, Aeighwill

Documents Dertammfz 0 the Ch1idhood Vaccme Related Imurv cEalms that are not being filed

be-observed-by-the Industrial Commission:
electronically may be filed between the hours of 8:00 a.m. and 5:00 p.m. only, Documents permitted to be filed electronically may be filed
until 11:59 p.m. on the required filing date.

Authority G.5. 1304-424; 1304-425(d}.

| RULE-103.OFFICIAL FORMS. 04 NCAC 101.0102 OFFICIAL FORMS




The use of any printed forms related to Childhood Vaocme»ReIated in;urv cIaims other than those apprwed»aadaetepted growded by {%}HS
the Commission is prohibited, except that. ii Re i 0

insurers, attomeys and other parties may repr oduce pfepai«e»fonns for thelr OWn use, prox lded @wm@mm@mwmmm

o) no statement, questmn or mfonnatlon blank contamed on the Commlssmn form is omitted from the substituted form; and

) the substituted form is identical in size and format with the Commission form.

Authority G.S. 1304-424; 1304-425(d).
SECTION .0200 - RULES OF COMMISSION

RULE20L-RULE-OF-CPILPROCEDURE: 04 NCAC 101.0201 RULES OF CIVIL PROCEDURE

The Rules of Civil Procedure apply-in-easesinvelvingapurported as provided in G.8. 130A-17 apply in Childhood Vaccine-Related Injury
claims, to the extent that such Rules are not inconsistent se-leng-as-suehsules-are-consistent-with Article 17 of Chapter 130A of the North
Carolina General Statutes. Statutes;exceptashereinafterspecificalby-provided: In the event of such inconsistency, the Childhood Vaccine-

Related Injury Compensation Program Act and the Rules of this Subchapter canfrol.

Authority G.S. 1304-425(d).

RULE-202-PROCEDURE- 04 NCAC 101.0202 ?ROCEDURE
u ; ¢ tho-clat . i i ; . " o
mjueys-as-provided-in When a claim is filed in accordance with NGG»S—§ G S 130A 425(b) the resgondent mﬁheppfeeeedmg%haﬂ—be

s&spenéeé—fer&pe;&ed»e@ﬂm%&}é&y&dwmgwh&eh the responsible-governmentageneies shall determine and report their jts position to
the claimant and the commission on the issues listed in N.GG-5-§-130A-426(a): G.S. 130A-426(a) within 90 days, If the said-ageneies

agree respondent agrees that the claimant claimant is-entitled-has established damages which entitle claimant to money compensation

meeting or exceeding the maximum amount set forth in G.8. §130A-427(b), the Commission shall so notify the elaimant claimant and

respondents respondent, and further notify them of the services the Department of Human Resources proposes to provide pursuantto G.S.

&1 30Aw427(a)(5) The Commlss:on shall allow the partxcs an o;mortumtv to settle the matter before proceeding thereafleraliow-the parties
8 £ adingto hearing.

Authority G.S. 1304-423; 1304-424; 1304-425; 1304-427.

Rﬁb&%ﬂ%««ﬁﬂ@lm 04 NCAC If}l 0293 ATTORNEYS' FEES

An attorney seeking fees pursuant o G.S. EBOA-427( a)(4) shall submit to the Commission a copy of the fee agreement, a request for

payment of fee, and an affidavit or itemized statement in support of an award of attornevs§ fees.

Authority G.S. 130A4-425(d); 1304-427(a)(4).

04 NCAC 101.0204 SUSPENSION OF RULES

To prevent manifestinjustice to a party, or to expedite a decision in the public interest, the Commission may, except as othesrwise provided
by the Rules In this Subchapter, suspend or vary the requirements or provisions of any of the Rules in this Subchapter in & ase pending

before the Commission upon application of a party or upon its own initiative, and may order proceedings in accordance with its directions.

Authority G.S, 1304-425(d).

04 NCAC 101 .0205 SANCTIONS

(&) The Commission may, on its own initiative or motion of a party, impose a sanction against a party or attorney or both when the
Commission determines that such party. or attorney, or both failed to comply with the Rules in this Subchapter. The Commission may
impose sanctions of the type and in the manner prescribed by Rule 37 of the North Carolina Rules of Civi Procedure.

(b} _Failure to timely file forms as required by either the Rules in this Subchapter or pursuant to the Childhood Vaccine-Related Injury
Compensation Program may result in fines or other sanctions.

Authority G.8. 1304-425(d).
SUBCHAPTER 10J — FEES FOR MEDICAL COMPENSATION

SECTION 6100 ~ FEES FOR MEDICAL COMPENSATION
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04 NCAC 10J.0101 FEES FOR MEDICAL COMPENSATION

(a)_The Commission has adopted and published a Medical Fee Schedule, pursuant to theprovisions of G.S. 97-26(a), set{ing maximum
amounts, except for hospital fees pursuant to G.8. 97-26(b), that may be paid for medical, surgical, nursing, dental, and rehabilitative
services, and medicines, sick travel, and other treatment. including medical and surgical supplies, original artificial members as may
reasonably be necessary at the end of the healing period and the replacement of such artificial members when reasonably necessitated by
ordinary use or medical circumstances. The amounts prescribed in the applicable published Fee Schedule shail povern and apply according
10 G.8. 97-26(c). However, in other hardship cases where sufficientreason is demonstrated to the Commission, amounts in excess of those
so published may be allowed.

{b) The Commission's Medical Fee Schedule contains maximum allowed amounts for medical services provided pursuant to Chapter 97 of
the General Statutes. The Medical Fee Schedule utilizes 1993 through the present, Current Procedural Terminology (CPT) codes adopted
by the American Medical Association, Healthcare Common Procedure Coding Systems {(HCPCS) codes, and jurisdiction-specific codes. A
listing  of the maximum allowable amount for each code is available on the Commission's website at
http:/fwww.ic.nc.govincic/nages/feesched.ssp and in hardcopy at 430 N. Salisbury Street, Raleigh, North Carolina.

(c)_The following methodology provides the basis for the Commission's Medical Fee Schedule:

o} CPT codes for General Medicine are based on North Carolina Medicare values multiplied by 1.58.
(2} CPT codes for Physical Medicine are based on North Carolina Medicare values multiplied by 1.30.
(3} CPT codes for Radiology are based on North Carolina Medicare values multipiied by 1.96,
(4) CPT codes for Surgery are based on Noerth Carcoling Medicare values multiplied by 2.06.
(d)_The Commission's Hospital Fee Schedule, adopted pursuant to G.8. 97-26(b), provides for payment as follows:
e} Inpatient hospital fees: Inpatient services are reimbursed based on a Diagnostic Related Groupings {DRG) methodology.

The Hospital Fee Schedule utilizes the 2001 Diagnostic Related Groupings adopted by the State Health Plan, Each DRG
amount is based on the amount that the State Health Plan had in effect for the same DRG on June 30, 2001.
DRG amounts are further subject to the following payment band that establishes maximum and minimum payment

amounts:
A The maximum payvment is 100 percent of the hospital's itemized charges.
B) For hospitals other than critical access hospitals, the minimum payment is 75 percent of the hospital's itemized
charges,
<) For critical access hospitals, the minimum pavment is 77.07 percent of the hospital's itemized charges.
(2) Qutpatient hospital fees: Qutpatient services are reimbursed based on the bospital's actual charges as billed on the UB-04

claim form, subject to the following percentage discounts:
(A) For hospitals other than critical access hospitals, the paymentshall be 79 percent of the hospital's billed charges.
(B) For critical access hospitals, the payment shall be 87 percent of the hospital's billed charges. For purposes of
the hospital fee schedule, critical access hospitals are those hospitals designated as such pursuantto federal law
{42 CFR 485.60] et seq.)
3 Ambulatory surgery fees: Ambulatory surgerycenter services are reimbursed at 79 percent of billed charges.
4} Qther rates: If a provider has agreed under contract with the insurer or managed care organization to accept a different
amount or reimbursement methodology, that amount or methodology stablishes the applicable fee.
{2) Aprovider of medical compensation shall submit its statement for services within 75 days of the rendition of the service, or if treatment
is longer. within 30 days after the end of the month during which multiple treatmenis were provided. However, in cases where liability is
initially denied but subsequently admitted or determined by the Commission, the time for submission of medical bills shall run from the time

the health care provider received notice of the admission or determination of lability. Within 30 days of receipt of the statement. the
employer, carrier. or managed care organization, or administrator on its behalf, shall pay or submit the statement to the Commission for
approval or send the provider written objections to the statement. If an employer, carrier, administrator, or managed care organization
disputes a portion of the provider's bill, the employer, carrier, administrator, or managed care organization, shall pay the uncontested portion

of the bill and shall resolve disputes regarding the balance of the charges through its contractual arrangement or through the Commission.
(f) Pursuant to G.S. 97-18(3), when the 10 percent addition to the bill is uncontested, payment shall be made to the provider without

notifying or seeking approval from the Commission. When the 10 percent addition to the bill is contested. any parfy may request a hearing
by the Commission pursuant to G.S. 9783 and G.S. 97-84.

(g) When the responsible party seeks an audit of hospital charges, and has paid the hospital charges in full, the payee hospital. upon request,
shall provide reasonable access and copies of appropriate records, without charge or fee, to the person(s) chosen by the payor to review and
audit the records.

(h)_The responsible emplover, carrier, managed care organization, or administrator shall pay the statements of medical compensation
providers to whom the emplovee has been referred by the treating physician authorized by the insurance carrier for the compensable injury
or bodyv part, unless the physician has been requested to obtain authorization for referrals or tests; provided that compliance with the request
shall not unreasonably delay the treatment or service to be rendered to the emplovee.

(1) _Emplovees are entitled to relmbursement for sick travel when the travel is medically necessary and the mileage is 20 or more miles,
round trip, at the business standard mileage rate set by the Internal Revenue Service per mile of travel and the actual cost of tolis paid.
Emplovees are entitled to jodging and meal expenses, at a rate to be established for state employees by the North Carolina Director of

Budget, when it is medically necessary that the emplovee stay overnight at a location away from the employee’s usual place of residence

Employees are entitled to reimbursement for the costs of parking or a vehicle for hire, when the costs are medically necessary, at the actual
costs of the expenses.

Any emplover, carrier or administrator denying a claim in which medical care has previously been authorized is responsible for all costs
incurred prior to the date notice of denial is provided to each health care provider to whom authorization has been previousk given.

69



Authority G.S. 97-18(1); 97-25.6; 97-26; 97-80(a); 138-6.
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FISCAL IMPACT ANALYSIS

Agency Preposing Rule(s): North Carolina Industrial Commission

Agency Contacts:

Abigail Hammond  Agency Legal Specialist/Rulemaking Coordinator
abigail.hammond(@jic.nc.gov
(919) 807-2674

Amber Cronk Agency Legal Specialist
amber.cronk@ic.nc.gov
(919) 807-2651

Fiscal Note Category: Tier I - De Minimis

Proposed Rule Actions and Fiscal Impact

Proposed Action: Readopt as amended

Impact Summary: State Government: No
Local Government: No
Substantial Economic: No
Federal Certification: No

¢ Subchapter A — Workers’ Compensation Rules

Section .0100 — Administration

Section 0200 — Notice of Act

Section .0300 — Insurance

Section .0400 — Disability, Compensation, Fees

Section .0500 - Agreements :
Section .0600 — Contested-Cases Claims Administration and Procedures
Section .0700 — Appeals i
Section .0800 — Rules of the Comumission :
Section .0900 — Report of Earnings

Section .1000 ~ Preauthorization for Medical Treatment

0000000000

Baseline for Costs and Benefits of Proposed Rules:

The rules outlined above have been in existence and establish a baseline for the fiscal
analysis. The rules have been reviewed to ensure that the content is clearly written, relevant, an
up-to-date with existing policy and procedures of the Commission. Any changes have been
reviewed and determined to be de minimis by the Commission. This fiscal note includes
summaries of the proposed rule changes in the table set forth below.

- STON TYOSY



Public Interest:

Pursuant to Sess. Law 2011-287, the Industrial Commission will conduct all rule making
in accordance with the North Carolina Administrative Procedure Act found in G.S. 150B. This
process should result in public comment and involvement in the rule making process, along with
ensuring that citizens of the State of North Carolina are aware of timely and accurate rules
information for the Industrial Commission.
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