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Full Commission Public Hearing, December 17, 2014 1

PROCEEDI NGS

CHAI RVAN HEATH: Ckay. Good afternoon. This is
Decenber 17'", 2014. |'m - ny nane is Andrew Heath
I " m Chai rman of the North Carolina Industrial
Comm ssion. Notice was given in accordance with
General Statute 150B-21.2 that the Industrial
Comm ssion intends to adopt the rule cited as 04 NCAC
10J .0102, .0103 and anend the rule cited as 04 NCAC
10J .0101, .0102, and that's it. The purpose of this
hearing is to receive cooments fromthe public
regarding these rules as directed by the |egislature
in Session Law 2013-410 or House Bill 92. W’ ve not
yet received witten comments fromthe public, but the
record will be open to receive witten coments
t hrough January 16, 2015. Wth ne today are
Comm ssi oners MDonal d, Allen, Nance, Cheatham and
Ballance. W’'d like to thank themfor their work on
these rules. W’'d also |ike to thank nmenbers of the
public and various stakehol ders who gave us their
val uable tine and efforts to cone up with these
proposed rules. W are very nmuch appreciative of
everyone’s tinme and efforts. Anyone who w shes to
speak at the hearing nust sign up to do so with
Ms. Henderson. W’ ve gotten two people to sign up so

far, but before that, Meredith Henderson, Executive
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Secretary and rul e-maki ng coordi nator for the North
Carolina Industrial Conm ssion, would you pl ease cone
up to the podiunf

VEREDI TH HENDERSON

MS. HENDERSON. Good afternoon.

CHAI RVAN HEATH: Good afternoon. [If you' d pl ease
tell us your nane and position.

MS. HENDERSON: |’'m Meredith Henderson. [|'mthe
Executive Secretary and the rul e-maki ng coordi nat or
for the North Carolina Industrial Conm ssion.

CHAI RVAN HEATH: And have you prepared any
exhibits that you' d Iike to be introduced?

MS. HENDERSON: Yes - an Exhibit 1, which is the
publication of the proposed rules in the Novermber 17'F
i ssue of the North Carolina Register.

(Exhibit Number 1 is identified.)

CHAI RVAN HEATH.  Thank you. And woul d you briefly
gi ve us sone background and list the rules that woul d
be affected by the proposed rul e changes?

MS. HENDERSON: Yes. The — there are two rules
proposed for adoption. That’'s 04 NCAC 10J .0102, a
version to be adopted that would be effective April 1%
of 2015 regarding fees for professional services; 04
NCAC 10J .0103 also to be effective April 1°, 2015 —

proposed effective date - for fees for institutional
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Full Commission Public Hearing, December 17, 2014 3

services. And then we have two proposed rules for
anmendnent. 04 NCAC 10J . 0101 proposed to be effective
April 1%' of 2015, and that is entitled “General
Provisions” — or will be entitled “Ceneral

Provisions.” Also, 04 NCAC 10J .0102, the version
that is proposed to be effective — newy effective in
April 1% of 2015, would be revised as of July 15,
2015; again, fees for professional services. The

| egi sl ation requiring and authorizing the Conm ssion
to make these hospital and physician fee schedules is
Sessi on Law 2013-410 or House Bill 92, and that sanme

| egi slation al so exenpted the Comm ssion fromthe
certification requirenents of General Statute

150B-19. 1(h) and the fiscal note requirenent of

CGeneral Statute 150B-21.4 for this pernmanent

rul e-maki ng. The relevant dates for this rul e-making
that the Conm ssion has net: The proposed rules were
filed wwthin notice of text with the Ofice of

Admi ni strative Hearings on October 24'" 2014. And
then on November 17'" of 2014 - three things happened -
this — the proposed rules were published in that issue
of the North Carolina Register; the Conm ssion posted
the proposed rules on its website as required, and we
also emailed a link to the proposed rules to the rules

lister (phonetic) on the sane date, so as you’ ve said,
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Full Commission Public Hearing, December 17, 2014 4

we’ ve had two speakers sign up so far. There’'s no
requi renent to sign up in advance. W just need
speakers to clearly state their nane when they cone to
the podium Ckay. That’'s all | have.

CHAI RVAN HEATH:  Any questions from Conm ssi oners
for Ms. Henderson? All right. Thank you very mnuch.

M5. HENDERSON:. Thank you

( SPEAKER DI SM SSED)

CHAI RVAN HEATH: Okay. The first public comrenter
we have is Kinberly Row and of One Call Case [sic]
Managenent .

Kl MBERLY ROALAND

CHAI RVAN HEATH: Coul d you pl ease state your nane
and tell us the exact entity that you represent?

M5. ROALAND: Sure. First of all, I'd like to
thank you all for allow ng me the opportunity to come
up before you and speak. |'mKinberly Row and, and I
represent One Call Care Managenent. W are a national
clainms — national organi zati on where we provide
services to the injured worker throughout fifty
states, so we have business units, such as physical
t herapy, radiology, honme healthcare, all types of
services for the injured worker. Durable — we offer
dur abl e nedi cal equi pnent, translation,

transportation, so those are the services that we
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Full Commission Public Hearing, December 17, 2014 5

provi de for the injured workers throughout the
conpany. One of the main reasons because | don’t want
to take too nmuch of your time — | know that | only
have five mnutes to speak. One of the main reasons
why | cane before you today is to give you guys an
opportunity to know what’s actually going on behind
CMS and Medicare. It seens that there are
twenty-three states, with North Carolina included,
that utilize Medicare as a conponent to cal cul ate
their fee schedule, and many years ago, that system
wor ked, and it’s accessible, and so it worked nmany
years ago. The problemis, is that a few years ago -
| want us to go back to maybe 2010. Medicare has been
changing their — the relative value units, which is a
conponent that nost states use when they’'re
calculating the fee schedule. They’' re adjusting the
relative value units for budget neutrality purposes,
so the relative value unit is not a true unit, and
it’s unfortunate because nost states that are
utilizing the workers’ conp - utilizing Medicare as a
means to calculate their fee schedule, they' re seeing
reductions in certain specialists. So, for instance,
over the past three years — three to four years,
radi ol ogi sts have been taking significant cuts as a

result of the reduction of the RVU, so when you | ook
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at what are the nost commonly used codes in radiol ogy
for the injured workers, you’ re |ooking at your

shoul der, | ower back and knee. The problemw th -
that Medi care is having when they' re adjusting those
codes — again, they're adjusting it for budget
neutrality purposes, but then there's al so
overutilization in those codes with CV5. The disease
factors are very different. Wen you | ook at

Medi care, Medicare is utilized to treat the elderly
popul ation, so if someone goes — an elderly person
goes and have an MRI of the shoul der, nine tinmes out
of ten that’'s probably arthritis, so you don’'t need an
MRI to rule out arthritis, so that was another reason
why they decided to reduce the Medicare RVUs. Wen
you |l ook at an injured worker, an injured worker -
it’s a different disease state. You' re talking
muscul oskel etal. Wen they go for an MRl of the
shoul der, the knee, or the back, it’'s often to rule
out maybe a rotator cuff, tear, a torn neniscus, a
her ni at ed nucl eus pul posus, which is a back problem
and you need the MRl to actually determine if surgery
IS necessary, so when you |look at the two different

di sease states, they're very different, and | believe
that there are a |lot of states that are just adopting

t he Medi care RVUs or Medicare conponent to conme up
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Full Commission Public Hearing, December 17, 2014 7

with their fee schedul e because it’s accessible. It’'s
easy to obtain, but no one is actually |ooking at what
has taken place over the last three to five years with
the reduction of the Medicare RVUs. M nother-in-|aw
used to say, you invite fifteen people to a party and
twenty-five people show up, well, what do you do with
the food? You have to bless it and stretch it. Well,
wi th Cbanmacare that’s taking place, nore people are
bei ng added into the systemin Medicare, but there's
no noney being added to it, so they have to - for
budget neutrality purposes, they have to stretch it.
And what’s good for Medicare is no | onger good for

wor kers’ conp, so | just want to give you guys an
exanple of the three nost comonly used codes in

radi ology that’s taking a hit, so you have the

shoul der, which is 73221. In 2013 and 2014, the fee
schedul es were 76861. As a result of the reduction in
Medi care to the RVUs, in 2015, that fee schedul e woul d
be 43474 if the new fees are put into place — the new
proposal rules are put into place. The |ower back,
the 72148 — the fee schedule currently is 89354. |If
the fee schedule is adopted, that fee schedul e goes
down to 41070. That's a fifty-four percent reduction.
The knee, 73721, currently is at 76871. |If the new

fees are taken into effect, it would be 43474, which
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Full Commission Public Hearing, December 17, 2014 8

is a forty-three percent reduction. Those three codes
make approxi mately about sixty-five to seventy percent
of MRIs that are actually, you know, perforned on the
patients. \When you | ook at that perspective and you

| ook at the commercial market rates where these codes
are being reinbursed, they' re significantly | ower than
what the comrercial market rates are going to be, so
you' re going to have a | ot of providers that may
decide that they’'re — they don’'t want to see a

wor kers’ conpensation patient, and so that’s our main
concern. You know, it'’s —if — and the other thing I
want to nmake you guys aware of — a |lot of the doctors
or physicians — | know that you had the Medi cal
Society and a few other societies cone together and
put this plan together, and | appreciate that, and |
agree with themto a certain extent, but the problem
is that a lot of the physicians that actually treat
the injured worker — they don’t know what’s going on
behi nd the scenes until they receive a check that’s
been cut in half, so for services rendered — and once
they receive the check, it’s nore, well, what
happened? |’ m supposed to receive this particul ar
anount for reinbursenment. 1'magetting this anount.

| " m getting $900 on the comercial market side; |’'m

getting $400 from workers’ conp when |'mused to
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Full Commission Public Hearing, December 17, 2014 9

receiving $700. That’'s a problem but by the---

CHAl RVAN HEATH: Ms. Row and- - -

M5. ROALAND: Yes?

CHAI RVAN HEATH: ---with the exanple that you ve
gi ven, you know, our proposed rule would put radiology
services at a hundred and ninety-five percent of the
Medi care base anount, which would that not bunp it
right back up to about where it’s currently at?

M5. ROALAND: No. The fees that | just quoted to
you — that’s what those fees are actually going to be.

CHAl RMAN HEATH: At a hundred — at Medicare or at
a hundred and ninety-five percent of Medicare?

M5. ROALAND: At a hundred and ninety-five percent
of Medicare, those fees would be — yes, those would be
the fees because you're doing it a hundred and
ninety-five percent, correct? Yes. And — but, see,
the thing about Medicare is that no one | ooked at the
RVUs. Medicare uses RVUs, and those RVUs are relative
val ue units, and those RVUs are assigned the tasks
that the physicians utilize, their time, the nmaterials
that are used, and they're drastically cutting them
so when you take a hundred and ninety-five percent of
the Medicare rate, you're still going to find for
t hose codes, those RVUs are going to be reduced

drastically, so even at a hundred and ninety-five
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percent, that’'s — those are the rates that you're
going to receive. Those radiologists are going to
receive reductions as a result of that, and that’s

because of the RVU conponent.

10

CHAIl RVAN HEATH: So it’s sonething that Medicare

i s doing?
M5. ROALAND: Absol utely.
CHAI RVAN HEATH:  Ckay.

M5. RONNLAND: And that’'s the — that’s the issue we

have. Years ago, when everyone was utilizing Medicare

as a neans to calculate their fee schedul es,

everyt hing was accurate and everything was great, and

that was because the way that they calculate their

RVUs — they evaluate the positions, they give them

surveys, they talk to them and they conpile all this

information up, and they cone into a cal cul ated

formul a, but now, even when they do that, they're

sayi ng, okay, well, we don’'t have enough noney in our

budget for this, and we don’t have enough noney in

our

budget for that, so we’'re going to augnent the RVUs.

That’ s not what you’'re supposed to do. It’s not a
true value, and that’'s the — you know, we’'re fighting
this in all over the country now that you — other
twenty-three states, so we’ve been to — | think |I’ve

been to twenty states this far with this issue
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educating everybody. My goal is not to cone here to
tell you guys how to devel op your system

under stand the purpose of trying to reduce costs.
Everyone is trying to reduce costs, so while | respect
that, I’mjust basically here to educate you on
actually what’s taking — what’s goi ng on behind the
scenes of CMS because no one really knows what CMS is
doing, and CM5 is not concerned about the workers’
conp world. They could care |ess about relative val ue
units. It’s because the states decide to use them —

t heir nethodol ogy. They' re not concerned about that,
so they’'re not concerned about taking their RVUs and
putting it back to where they re supposed to be. They
don’t care about that. |It’'s the states that are
actually utilizing that, continuing to utilize their
system and so we have to figure out a way how to

ei ther augnent to offset these issues or find a

di fferent nethodol ogy, so that’s why |’mhere, to just
basically educate you on what’'s taking — what’s goi ng
on behind the scenes at CMs.

CHAl RVAN HEATH: | appreciate your conment. |’'m
not trying to bel abor the point here, but I do — | do
want to know. For exanple, the 73221 code---

M5. ROALAND: Yes?

CHAI RVAN HEATH: ---is going from 768 down to 4347
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M5. ROALAND: Utilizing at a hundred and
ninety-five percent of Medicare, yeah.

CHAI RVAN HEATH. At a hundred and ni nety-five?

M5. ROALAND: Yes.

CHAl RMAN HEATH: So at Medicare, it’s half of
It would be 27

M5. ROALAND: 2 sonething — yes.

CHAI RVAN HEATH: COkay. Are you seeing that
radi ol ogi sts are not treating Medicare patients?

M5. ROALAND: No, not yet. And are you asking
in other states? |In other states - because of this
nmet hodol ogy that they’ re now using with Medicare,
other states are starting to conplain, especially t

doctors. They're saying, we can’t — we’re not goin

12

434,

ne

he

g

to take injured workers, and you do have sone doctors

that are saying, we’'re not taking Medicare patients
either. You know, it’s just — it’s just too nuch.
CHAI RVAN HEATH: But if they get — if they're

getting alnost twice as nmuch for an injured worker

versus your standard Medi care patient, why — how does

t hat i npact?
M5. ROALAND: You have some physicians that ar
not even taking Medicare. You have sone physicians

that just only treat your regular patient that has

e

regul ar insurance, and then you have — and then those

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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that treat your workers — your injured workers.

CHAI RVAN HEATH: Ri ght.

M5. ROALAND: And the other thing we have to think
about is the dynamc of the injured worker, so you
have an injured worker that’s irate, that’'s been out
of work, that’s losing tine, pissed because they have
an injury, and they're going to the doctor’s office
and they' re angry, and so you have physicians that
have to deal with that, in addition to taking a
significant cut, and | just don’t — you know, | don’t
believe it’s really fair for the physicians, you know,
so it’'s — they go through a lot. Their goal is to
actually treat the injured worker and get that worker
back to work, but then they have to deal with the
dynam cs of that injured worker com ng into that
facility irate and cantankerous, so those are — those
are sonme of the issues, not to nention the paperwork
that’s behind all of the scenes. You know, there’'s a
| ot of paperwork that the doctors have to deal with in
reference to the carriers and getting that paperwork

to the carrier back in tinme so that the carrier can

actual ly adjudicate the claimappropriately. 1’ve
been in conp for twenty-five years. 1’ve also
adj udi cated many clains. |’'ve worked for Liberty

Mut ual , Royal Sun Alliance Insurance and Canbridge
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I ntegrated Services, and |I’malso multijurisdictional,
so |’ ve been exposed to the nedical side, as well as
the insurance side, and it’s unfortunate, but this is
what we’'re faced with today. So if we — all I'm
asking of you, to just take a |look at the Medicare
RVUs and what's driving Medicare - that’s what |'m
asking you to do — and to | ook at what the significant
cuts are going to be to the radiol ogi sts because,
again, alot of themare not aware until they receive
a check.

COMM SSI ONER MCDONALD: So what is the answer?

M5. ROALAND: Well, there are nmultiple answers,
but it would depend on your — how your facility — how
your establishnment worked, and we’re nore than happy
to conme back and to show you sone exanpl es that other
states have done to curtail this problem

CHAI RVAN HEATH: Do these sol utions involve
getting away froma Medi care-based fee schedul e?

M5. ROALAND: There are sone states where the
Medicare is witten in their legislation, so they have
to utilize legislation, so what we’ve conme up with is
i deas where they can go back and tweak the Medicare
RVUs to their true value. There are ways where you
can adjust the conversion factor, so it really depends

on the methodol ogy that the state is currently using,
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but we’ve had states, such as Kentucky, that have
actually carved out those particul ar codes that are
being significantly inpacted and assigning it its own
conversion factor so that the radiologists are not
taking significant hits, so they' re---

COW SSI ONER CHEATHAM  Have they---? |'msorry.

MS. ROALAND: Go ahead.

COW SSI ONER CHEATHAM  Have they done that just
for workers’ conp patients?

M5. ROALAND: Yes, absolutely. Yes, ma’ am

COW SSI ONER CHEATHAM | still am not
under st andi ng, though. |If workers’ conp is half what
they were getting |last year, and Medicare is going to
be half again, so instead of getting $760, they're
going to be getting bel ow $200 for a straight-up
Medi care patient---

M5. ROALAND:  Uh- huh

COW SSI ONER CHEATHAM ---and a state is going to

address this, are you telling ne they're---? | don’t
understand the rationale for just addressing it for
wor kers’ conp patients versus Medicare, as | would
t hi nk there would be a huge hue and cry.

M5. ROALAND: No — because Medicare doesn’t have
an access issue. So ny nother is seventy-five years

old, right? If nmy nother has Medicare — or does not
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have Medi care and she needs an MR, well, guess what?
She’s not going to get it. Okay. She's not going to
get the MRl either. | would have to conme out of ny
pocket and pay for ny nother to have an MRl or she’'s
not going to get it, but when you |l ook at an injured
wor ker, if the injured worker does not get the M
then the cost of the claimgoes up. The indemity
goes up because that injured worker will probably be
out of work longer. You have another bucket that wll
go up, which is the litigation front, because that
person is going to get an attorney, so there are other
things that are actually going up that’s going to
increase the cost of the claimfor the injured worker
versus an elderly patient. You re conparing oranges
to apples, so that’s the difference. So, again, |I’'m
not here to say you — the systemis wong. |’ mhere
to ask that you reevaluate and take a | ook at what’s
taking place in the CVsS world and if utilizing CM5 is
the best way to go, and if you decide to continue
because it’s witten in |l egislation, then naybe we can
figure out a way to augnent so that the doctors are
not taking a hit because, today, it’s radiol ogy;
tonorrow, it could be physical therapy. It could be
ort hopedi c down the road, and you don’'t want to be in

a situation where the systemis so nessed up because
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once the doctors |eave out of the system it is very
difficult to get them back in because they don't trust
it and they don't believe init.

CHAI RVAN HEATH:  Thank you very nuch for your
coments. | just have one further question. Does
your organi zation represent the radiol ogy profession,
or, if not---

M5. ROALAND: \é---

CHAI RVAN HEATH: ---what does it represent?

M5. ROALAND: My — our organization — we work on
behal f of the payers, so they're the carriers. So the
carriers will contact us for services for their
injured worker. W direct their care with reference
to making sure that they re scheduled with physica
t herapy, honme health services, transportation,
transl ation, so we provide those services. W have a
network of providers that are in our network. They're
hi ghly credenti al ed.

CHAI RVAN HEATH: But you are not here on behal f of
t he Radi ol ogi cal Society or---

M5. ROALAND: Well, we---

CHAI RVAN HEATH:. ---any group of radiol ogists?

M5. RONLAND: We're here on behalf of One Cal
Care Managenent, but we’ re representing the

radi ol ogi sts that are within our network.
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CHAI RVAN HEATH: COkay. Any other questions?
M5. ROALAND: Thank you for having ne.
CHAI RVAN HEATH:  Thank you very nuch for your
comments. | appreciate it.
( SPEAKER DI SM SSED)
CHAI RVAN HEATH: COkay. Conor Brockett.

CONOR BROCKETT

CHAI RVAN HEATH: Coul d you identify yourself and
t he organi zation that you' re here on behalf of?

MR. BROCKETT: Yes. M nane is Conor Brockett,
Associ ate CGeneral Counsel for the North Carolina
Medi cal Soci ety.

CHAI RVAN HEATH:  Thank you.

MR, BROCKETT: Good afternoon, M. Chairnman,
menbers of the Conmi ssion. Again, ny nane is Conor
Brockett, with the North Carolina Medical Society and
its twel ve thousand physician nenbers across the
state. |’mal so appearing today on behalf of the
North Carolina Radiological Society and with the
support of many other states’ specialty societies that
have a distinct interest in workers’ conp physician
paynment rates, including orthopedics, neurol ogy and
several others. M brief coments today will focus on
sonme of the changes that you have proposed to Rule 10J

.0102, Fees for Professional Services, and
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specifically the version taking effect on July 1% of
2015. | think the overall nessage that | want to
communi cate, and one | hope you'll renenber, is that

t he physician community is squarely behind this
proposal and hopes that you will see it through to
adoption. 1’'d like to touch first on what we’ ve been
tal king about so far, which is radiol ogy and the
changes that will come under this newrule in July.
Under the proposal, the Comm ssion would establish
paynents for all radiology services at a hundred and
ninety-five percent of Medicare. This is the highest
percentage that the Conm ssion has been willing, at
least in the rule, to apply to professional services
in the fee schedule. Also, to talk for a second about
the Medicare — using Medicare as the basis, that was a
deci sion that was essentially made for you by the
Ceneral Assenbly, and it was the job of the Comm ssion
to go fromthere and put together a rule that would
satisfy the various |egislative nandates, the

bal anci ng act that you have to achieve so that there
is proper access for injured workers, so that the
providers are conpensated fairly, so on and so forth
and we think you' ve done that. The Radi ol ogi cal
Society and a nulti-specialty taskforce that the

Medi cal Soci ety put together |ooked closely at this
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specific issue involving radi ol ogy paynent, and, you
know, there is an understanding that it will result in
sone significant decreases — paynent reductions to one
group of services within radiology, and those being

t he di agnostic imagi ng procedures of CT and MRI. MR
studies, for exanple, involving the spine would cone
down, as we’'ve heard, by as nmuch as fifty percent or
nmore. Now if the cuts are steep inthis —in this
part of the fee schedule, you' re probably wondering,
why are the radiol ogists on-board with this? And |
thi nk the answer boils down to an acknow edgenent or
an understandi ng that for radiol ogy and al

physi cians, first of all, rates have grown stale, and
it’s tinme to bring the overall work conp fee schedul e
and how we nmaintain it into the twenty-first century,
but nore inportantly, | think, the best nethodol ogy
that the state could possibly use for comng up with
their paynent rates is one bit applies equitably
across the entire profession, so we treat radiol ogy
services the same way we treat office — you know, your
routine office visits, your PT sessions, so on and so
forth. And the nethodol ogy that you have chosen, as
you articulated in the cormments that acconpani ed the
proposed rule, seek to drive our fee schedule to the

nati onal nedian of fee schedules that are available in
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ot her states. And when we conpare the resulting
prices that are currently available, we see that sone
services will be paid nore for physicians and sone
services will be paid | ess and sone services wll be
pai d about the same, but |I think at the end of the
day, the physicians are confortable that what you have
given us is a nodern, reasonable, equitable approach
that has not really existed previously or currently.
So you’' ve heard one — anot her perspective today
regardi ng these reductions to CT and MR, but | think
it’s inportant to renenber that those concerns are
limted to a subset of services within radiol ogy.

It’s not the whole picture. And those specific
services — the MRl and CT — also can serve as a profit
area when the rates that are available in the

mar ket pl ace to the actual inmaging providers remain
where they are. So, finally, | don’t think there's
any reason to believe at this point — and | want to
underscore this — that these changes to radi ol ogy or
to the imaging centers will cause themto | eave the
wor kers’ conp system W' ve talked a lot with the
Radi ol ogi cal Soci ety about this, and there’s no reason
to believe that under this new paynent nethodol ogy
that injured workers will have trouble receiving this

care or that there will be a participation problem
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going forward. Another — changing gears slightly, |
want to point out and, honestly, thank you all for
your willingness to update and publish new rates every
year. It will undoubtedly nean sonme new and
different, but not necessarily nore work for

Comm ssion staff each year, but it will also prevent
the situation that we’'re in now, | think, where we're
stuck year after year with the sane rates and we don’t
see any changes, even though the rest of the
heal t hcare market pl ace is adapting to those changes
and has | earned how to adapt to those changes. So
regul ar, transparent updates fromthe Conm ssion wll
al so require the industry, all the stakehol ders to pay
closer attention to the work that the Conmm ssion is
doing as the rate setter and the new revisions to the
fee schedul e that conme out each year, so the hope is

t hat stakeholders will have a better understandi ng of
what the paynent rates actually are because we run
into problens now and again — and you all are famliar
with this — where there’'s a dispute between a carrier
and the provider about what the proper anmount shoul d
be, and honestly, the Comm ssion ends up in the
position of trying to resolve that dispute, so one of
t he upsides, we think, to this for the Conm ssion wll

be having to put |ess resources into resolving those
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probl enms. And since publication of the proposed rule,
we’ ve identified sone other details that could be
clearer with the rule, and we plan to share those with
you in our witten coments which we will submt in
the com ng weeks. None of the ones — none of what we
have seen present any fatal problens, but would only
aid in our estimation of the ongoing adm nistration of
the fee schedule over tinme. What we have here,

t hough, is a product of conprom se — considerable
conprom se. The proposed rule involves sone pain. It
i nvol ves sone gain for all of the stakehol ders who are
directly affected by this. [It’s up and down, so it’s
not really a perfect solution for anybody or for
everybody, but | think it’s the result of a healthy
process so far, and ultimately, our viewis it wll
make the system stronger in the end and going forward.
So I"lIl just close by thanking each of you for the
opportunity to share the physician perspective today.
We | ook forward to participating in the process as it
continues. Thank you.

CHAI RVAN HEATH:  So, Conor, just briefly, the sort
of three — as | understood the prior comments, sort of
the three nost conmmon di agnostic i magi ng codes woul d
have significant decreases in (inaudible). 1Is it your

position that the Radiol ogical Society is aware of
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t hose changes and nonetheless is in support of the
proposed rul es that we have today?

MR. BROCKETT: That's our position. Yes, sir.

CHAI RVAN HEATH:  Ckay.

MR. BROCKETT: Yes, Your Honor.

CHAI RVAN HEATH:  Thank you. Any ot her questions?
Al right. Thank you.

MR. BROCKETT: Thank you.

( SPEAKER DI SM SSED)

CHAI RVAN HEATH. Al'l right. Thank everyone for
participating in this public hearing. Again, the
period for public conmments will be held open through
t he cl ose of business on January 16, 2015. If you
have any further coments, please send themto
Meredi th Henderson, as directed in the hearing notice
on the North Carolina Register. The witten conments
and the coments made at the hearing today will be
made part of the public record of these proceedings.
W would like to include in the transcript of this
proceedi ng the notice (phonetic) submtted by
Ms. Henderson as Exhibit 1 previously.

(Exhibit Number 1 is admtted.)

CHAl RVAN HEATH: Are there further matters to come
before the public hearing? Al right. This neeting

i s adjourned. Thank you very nuch.
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(WHEREUPQON, THE HEARI NG WAS ADJOURNED. )
RECORDED BY MACHI NE
TRANSCRI BED BY: Lisa D. Dollar, G aham Erl acher and

Associ at es
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STATE OF NORTH CAROLINA
CCUNTY OF FORSYTH

CERTIFICATHE

I, Kelly K. Patterson, Notary Public, in and for the
State of North Carolina, County of Guilford, do hereby
certify that the foregoing twenty-five (25} pages prepared
under my supervision are a true and accurate transcription
of the testimony of this trial which was tape recorded by
Graham Erlacher & Associates.

T further certify that I have no financial interest in
the outcome of this action. Nor am I a relative, employee,
attorney or counsel for any of the parties.

WITNESS my Hand and Seal on this 20" day of December
2014,

My commigssion expires on December 3, 2018,

<:)NOTARY PUBLIC

Kelly K. Patterson
Notary Public
Guiliord County
Norih Caroling
nission Exoires 12/3
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PROPOSED RULES

days.
Statutory reference: G.S. 150B-21.2.

Note from the Codifier: The notices published in this Section of the NC Register include the text of proposed rules. The agency
must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public hearing, or a
later date if specified in the notice by the agency. If the agency adopts a rule that differs substantially from a prior published
notice, the agency must publish the text of the proposed different rule and accept comment on the proposed different rule for 60

TITLE 04 - DEPARTMENT OF COMMERCE

Notice is hereby given in accordance with G.S. 150B-21.2 that
the NC Industrial Commission intends to adopt the rules cited as
04 NCAC 10J .0102, .0103 and amend the rules cited as 04
NCAC 10J.0101, .0102.

Link to agency website pursuant to G.S. 150B-19.1(c):
http://www.ic.nc.gov/ProposedNCICMedicalFeeScheduleRules.
html

Proposed Effective Date: April 1, 2015 — 04 NCAC 10J .0101,
0102, .0103; and July 1, 2015 — 04 NCAC 10J.0102

Public Hearing:

Date: December 17, 2014

Time: 2:00 p.m.

Location: Dobbs Building, Room 2173, 430 N. Salisbury Street,
Raleigh, NC 27603

Reason for Proposed Action: The Industrial Commission has
proposed these four rules to fulfill its statutory duty to
periodically review the schedule of fees charged for medical
treatment in workers' compensation cases and to make revisions
if necessary. The revisions reflected in the proposed rules are
intended to ensure that injured workers are provided the
standard of services and care intended by the Workers'
Compensation Act, that health care providers receive
reasonable reimbursement for services, and that medical costs
are adequately contained. The Industrial Commission was
directed in S.L. 2013-410, s. 33.(a) 1o base its physician and
hospital fee schedules on "the applicable Medicare payment
methodologies." The proposed rules are intended to carry out
this legislative mandate. There are two versions of Rule 04
NCAC 10J.0102 in order to move the physician and hospital fee
schedules out of Rule 04 NCAC 10J .0101 and keep the current
physician fee schedule in place until July 1, 2015. The April 1,
2015 version of Rule 04 NCAC 10J .0102 is essentially
Paragraphs (b) and (c) of the current Rule 04 NCAC 10J .0101.
As required by G.S. 97-26(b), the following is a summary of the
data and information sources reviewed by the Commission in
determining the applicable fee schedule rates for hospitals and
ambulatory surgery centers. Rates were calculated to fall in the
estimated median range of workers' compensation fee schedules
nationally, based on data available from the following studies
and data sources:

(1) NORTH CAROLINA WORKERS COMPENSATION
INSURANCE: A WHITE PAPER REVIEWING MEDICAL
COSTS AND MEDICAL FEE REGULATIONS, prepared for the
National Foundation for Unemployment Compensation and

Workers' Compensation; prepared by Philip S. Borba, Ph.D.
and Robert K. Briscoe, WCP, Milliman, Inc.; May 23, 2013.

(2) CompScope Medical Benchmarks, 15" Edition, for North
Carolina, published by the Workers' Compensation Research
Institute, August 2014.

(3) North Carolina Hospital Association/Optum Group Health
survey data, June 2013 and July 2014.

(4) Review of states' fee schedule structures, nationally and
regionally.

Comments may be submitted to: Meredith Henderson, 4333
Mail Service Center, Raleigh, NC 27699-4333; phone (919)
807-2575; Jax (919) 715-0282; email
meredith. henderson@ic.nc.gov

Comment period ends: January 16, 2015

Procedure for Subjecting a Proposed Rule to Legislative
Review: If an objection is not resolved prior to the adoption of
the rule, a person may also submit written objections to the
Rules Review Commission after the adoption of the Rule. If the
Rules Review Commission receives written and signed
objections after the adoption of the Rule in accordance with G.S.
150B-21.3(b2) from 10 or more persons clearly requesting
review by the legislature and the Rules Review Commission
approves the rule, the rule will become effective as provided in
G.S. 150B-21.3(bl). The Commission will receive written
objections until 5:00 p.m. on the day following the day the
Commission approves the rule. The Commission will receive
those objections by mail, delivery service, hand delivery, or
facsimile transmission. If you have any further questions
concerning the submission of objections to the Commission,
please call a Commission staff attorney at 919-431-3000.

Fiscal impact (check all that apply).

State funds affected

Environmental permitting of DOT affected
Analysis submitted to Board of Transportation
Local funds affected

Substantial economic impact (>$1,000,000)

No fiscal note required by G.S. 150B-21.4

X

***These rules were exempted from the fiscal note
requirement of G.S. 150B-21.4 in S.L. 2013-410, s. 33.(a)(3).

CHAPTER 10 ~ INDUSTRIAL COMMISSION

SUBCHAPTER 10J — FEES FOR MEDICAL
COMPENSATION

29:10

NORTH CAROLINA REGISTER

NOVEMBER 17, 2014

1192




PROPOSED RULES

SECTION .0100 — FEES FOR MEDICAL
COMPENSATION

| l bl . ;o "
medieal-circumstances: Pursuant to G.S. 97-26. the Commission
adopts a Medical Fee Schedule composed of maximum amounts,
reimbursement rates, and payment guidelines. The amounts and
reimbursement rates prescribed in the applicable published
Medical Fee Schedule shall govern and apply according to G.S.
97-26(c). The Medical Fee Schedule is available on the
Commission's website at
http://www.ic.nc.gov/ncic/pages/feesched.asp and in hardcopy at
the offices of the Commission as set forth in 04 NCAC 10A
.0101.
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e)b) Insurers and managed care organizations, or
administrators on their behalf, may review and reimburse
charges for all medical compensation, including medical,
hospital, and dental fees, without submitting the charges to the
Commission for review and approval.

(c) A provider of medical compensation shall submit its
statement bill for services within 75 days of the rendition of the
service, or if treatment is longer, within 30 days after the end of
the month during which multiple treatments were provided.
However, in cases where liability is initially denied but
subsequently admitted or determined by the Commission, the
time for submission of medical bills shall run from the time the
health care provider received notice of the admission or
determination of liability. Within 30 days of receipt of the
statement; bill, the employer, carrier, or managed care
organization, or administrator on its behalf, shall pay er-submit
the-statement-to-the Commissionfor-approval the bill or send the
provider written objections to the statement: bill. If an
employer, carrier, administrator, or managed care organization
disputes a portion of the provider's bill, the employer, carrier,
administrator, or managed care organization, shall pay the
uncontested portion of the bill and shall resolve disputes
regarding the balance of the charges through its contractual
arrangement or through the Commission.

2)(d) Pursuant to G.S. 97-18(i), when the 10 percent addition to
the bill is uncontested, payment shall be made to the provider
without notifying or seeking approval from the Commission.
When the 10 percent addition to the bill is contested, any party
may request a hearing by the Commission pursuant to G.S. 97-
83 and G.S. 97-84.

dv(e) When the responsible party seeks an audit of hospital
charges, and has paid the hospital charges in full, the payee
hospital, upon request, shall provide reasonable access and
copies of appropriate records, without charge or fee, to the
person(s) chosen by the payor to review and audit the records.
)(f) The responsible employer, carrier, managed care
organization, or administrator shall pay the statemesnts bills of
medical compensation providers to whom the employee has

been referred by the treating physician authorized by the
insurance carrier for the compensable injury or body part, unless
the physician has been requested to obtain authorization for
referrals or tests; provided that compliance with the request shall
not unreasonably delay the treatment or service to be rendered to
the employee.

Xg) Employees are entitled to reimbursement for sick travel
when the travel is medically necessary and the mileage is 20 or
more miles, round trip, at the business standard mileage rate set
by the Internal Revenue Service per mile of travel and the actual
cost of tolls paid. Employees are entitled to lodging and meal
expenses, at a rate to be established for state employees by the
North Carolina Director of Budget, when it is medically
necessary that the employee stay overnight at a location away
from the employee's usual place of residence. Employees are
entitled to reimbursement for the costs of parking or a vehicle
for hire, when the costs are medically necessary, at the actual
costs of the expenses.

@do(h) Any employer, carrier or administrator denying a claim in
which medical care has previously been authorized is
responsible for all costs incurred prior to the date notice of
denial is provided to each health care provider to whom
authorization has been previously given.

Authority G.S. 97-18(i); 97-25; 97-25.6; 97-26; 97-80(a); 138-
6; S.L.2013-410.

04 NCAC 10J.0102 FEES FOR PROFESSIONAL

SERVICES (Proposed Eff. APRIL 1, 2015)

(a) The Commission's Medical Fee Schedule contains maximum

allowed amounts for professional medical services provided

pursuant to Chapter 97 of the General Statutes. The Medical Fee

Schedule utilizes 1995 through the present, Current Procedural

Terminology ("CPT") codes adopted by the American Medical

Association, Healthcare Common Procedure Coding Systems

("HCPCS") codes, and jurisdiction-specific codes. A listing of

the maximum allowable amount for each code is availabie in the

Medical Fee Schedule on the Commission's website at

http://www.ic.nc.gov/ncic/pages/feesched.asp and in hardcopy at

the offices of the Commission as set forth in 04 NCAC 10A

.0101.

(b} The following methodology provides the basis for the

Commission's Medical Fee Schedule:

(@3] CPT codes for General Medicine are based on
1995 North Carolina__Medicare _ values
multiplied by 1.58. except for CPT codes
99201-99205 and 99211-99215, which are
based on 1995 Medicare values multiplied by
2.05.
(2) CPT codes for Physical Medicine are based on

1995 North Carolina__Medicare _values

multiplied by 1.36.
3) CPT codes for Radiology are based on 1995

North Carolina Medicare values multiplied by
1.96.

4) CPT codes for Surgery are based on 1995
North Carolina Medicare values multiplied by
2.06.
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Authority G.S. 97-25; 97-26, 97-80(a).

FEES FOR PROFESSIONAL
Y 1, 2015)

04 NCAC 10J.0102
SERVICES (Proposed Eff. JUL

(a) _ Except where otherwise provided, maximum_allowable

1) When provided by an anesthesiologist, the
allowable amount is three dollars and eighty-
eight cents ($3.88) per minute up to and
including 60 minutes, and two dollars and five
cents ($2.05) per minute beyond 60 minutes.

2) When provided by a certified registered nurse
anesthetist, the allowable amount is two
dollars and fifty-five cents ($2.55) per minute
up to and including 60 minutes, and one dollar
and fifty-five cents ($1.55) per minute beyond
60 minutes.

(d) The maximum allowable amount for an assistant at surgery
is 20 percent of the amount payable for the surgical procedure.
(e) Using the Medicare base _amounts and maximum
reimbursement rates in the Paragraphs above. the Commission
will publish annually an_official Professional Fee Schedule
Table listing allowable amounts for individual professional
services in accordance with this fee schedule. The Professional
Fee Schedule Table, including all subsequent versions and
editions, is_incorporated by reference. The allowable amounts
contained in the Professional Fee Schedule Table will take effect
January 1 of each year. The Professional Fee Schedule Table is
available on the Commission's website at
http://www.ic.nc.gov/ncic/pages/feesched.asp and in hardcopy at
the offices of the Commission as set forth in Rule 04 NCAC
10A ,0101.

(f) Maximum allowable amounts for durable medical equipment
and supplies ("DME") provided in the context of professional
services are 100 percent of those rates established for North
Carolina_in the Durable Medical Equipment, Prosthetics,
Orthotics, and Supplies ("DMEPOS") Fee Schedule published

by CMS. The Commission will publish once annually to its
website an official DME Fee Schedule Table listing allowable

amounts payable to health care providers for professional

amounts for _individual items and services in accordance with

services are based on the current year's Medicare Part B Fee

Schedule for North Carolina as published by the Centers for
Medicare & Medicaid Services ("CMS") ("the Medicare base

this fee schedule. The DME Fee Schedule Table, including all

subsequent versions and editions, is incorporated by reference.
The allowable amounts contained in the DME Fee Schedule

amount"), including subsequent versions and editions.
(b)  The schedule of maximum reimbursement rates for

Table will take effect January 1 of each year. The DME Fee
Schedule Table is available on the Commission's website at

professional services is as follows:

1) Evaluation & management services are 140

percent of the Medicare base amount;

http://www.ic.nc.gov/ncic/pages/feesched.asp and in hardcopy at
the offices of the Commission as set forth in Rule 04 NCAC
10A .0101.

2) Physical medicine services are 140 percent of Maximum allowable amounts for clinical laboratory services
the Medicare base amount; are 150 percent of those rates established for North Carolina in
(3) Emergency medicine services are 169 percent the Clinical Diagnostic Laboratory Fee Schedule published by
of the Medicare base amount; CMS. The Commission will publish once annually to its website
4) Neurology services are 153 percent of the an_official Clinical Laboratory Fee Schedule Table listing
Medicare base amount; allowable amounts for individual items and services in
(5) Pain management services are 163 percent of  accordance with this fee schedule. The Clinical Laboratory Fee

the Medicare base amount;

(6) Radiology services are 195 percent of the

Medicare base amount;

Schedule Table, including all subsequent versions and editions,

is incorporated by reference. The allowable amounts contained
in_the Clinical Laboratory Fee Schedule Table will take effect

()] Major surgery services are 195 percent of the January 1 of each year. The Clinical Laboratory Fee Schedule
Medicare base amount; Table is available on the Commission's website at
(8) All other professional services are 150 percent http://www.ic.nc.gov/ncic/pages/feesched.asp and in hardcopy at

of the Medicare base amount.
(c) Anesthesia services shall be paid at no _more than the

the offices of the Commission as set forth in Rule 04 NCAC
10A .0101.

following rates:

(h) The following licensed health care providers may provide
professional services in workers' compensation cases subject to
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physician supervision and other scope of practice requirements
and limitations under North Carolina law:

(1) Certified registered nurse anesthetists;
(2) Anesthesiologist assistants;

(3) Nurse practitioners;

(4) Physician assistants;

(5) Certified nurse midwives;

(6) Clinical nurse specialists.

Services rendered by these providers are subject to the schedule

2) Beginning January 1, 2016, 220 percent of the
hospital's Medicare CAH claims payment
amount;

3) Beginning January 1, 2017, 210 percent of the
hospital's Medicare CAH claims payment
amount.

(g) Notwithstanding Paragraphs (a) through (f) of this Rule, the
maximum allowable amounts for institutional services provided
by ambulatory surgical centers ("ASC") are based on the

of maximum fees for professional services as provided in this

Medicare ASC reimbursement amount determined by applying

Rule.
Authority G.S. 97-25; 97-26, 97-80(a); S.L. 2013-410.

04 NCAC 10J .0103 FEES FOR INSTITUTIONAL
SERVICES

(a)___Except where otherwise provided, maximum allowable

the _most recently adopted and effective Medicare Payment
System Policies for Services Furnished in Ambulatory Surgical
Centers _and  Outpatient Prospective Payment _ System
reimbursement formula and factors as published annually in the
Federal Register ("the Medicare ASC facility-specific amount").
Reimbursement shall be based on the fully implemented
payment amount as in Addendum AA, Final ASC Covered

amounts_for inpatient and outpatient institutional services are

Surgical Procedures for CY 2014 and Addendum BB Final ASC

based on the current federal fiscal year's facility-specific
Medicare rate established for each institutional facility by the

Covered Ancillary Services Integral to Covered Surgical
Procedures for 2014, published in the December 10, 2013

Centers for Medicare & Medicaid Services ("CMS"). "Facility-
specific" rate_means_the all inclusive amount for a claims

publication of the Federal Register, or its successor.

(h) The schedule of maximum reimbursement rates for

payment that Medicare would make, but excludes pass-through

institutional services provided by ambulatory surgical centers is

payments.
(b) The schedule of maximum reimbursement rates for hospital

inpatient institutional services is as follows:
(1) Beginning April 1, 2015, 190 percent of the
hospital's Medicare facility-specific amount;
(2) Beginning January 1. 2016, 180 percent of the
hospital's Medicare facility-specific amount;
3 Beginning January 1, 2017, 160 percent of the
hospital's Medicare facility-specific amount.

as follows:
1) Beginning April 1, 2015, 220 percent of the
Medicare ASC facility-specific amount;
2 Beginning January 1, 2016, 210 percent of the
Medicare ASC facility-specific amount;
(3) Beginning January 1, 2017, 200 percent of the
Medicare ASC facility-specific amount.
(i) If the facility-specific Medicare payment includes an outlier
payment, the sum of the facility-specific reimbursement amount

(c) The schedule of maximum reimbursement rates for hospital
outpatient institutional services is as follows:
) Beginning April 1, 2015, 220 percent of the
hospital's Medicare facility-specific amount;
) Beginning January 1, 2016, 210 percent of the

and the applicable outlier payment amount shall be multiplied by
the applicable percentages set out in Paragraphs (b), (c). (e). (f).
and (h) of this Rule.

(j)_Charges for professional services provided at an institutional

facility shall be paid pursuant to the applicable fee schedules in

hospital's Medicare facility-specific amount;

Rule .0102 of this Section.

3) Beginning January 1, 2017, 200 percent of the

(k) 1If the billed charges are less than the maximum allowable

hospital's Medicare facility-specific amount.

amount for a Diagnostic Related Grouping ("DRG") payment

(d) Notwithstanding the Paragraphs (a) through (c) of this Rule,

pursuant to the fee schedule provisions of this Rule, the insurer

maximum allowable amounts for institutional services provided

or managed care organization shall pay no more than the billed

by critical access hospitals ("CAH"), as defined by the CMS, are
based on the Medicare inpatient per diem rates and outpatient
claims_payment amounts allowed by CMS for each CAH
facility.

(e) The schedule of maximum reimbursement rates for inpatient
institutional services provided by CAHs is as follows:

a Beginning April 1. 2015, 200 percent of the

hospital's Medicare CAH per diem amount;
2 Beginning January 1, 2016, 190 percent of the

hospital's Medicare CAH per diem amount;
(3) Beginning January 1, 2017, 170 percent of the
hospital's Medicare CAH per diem amount.
(f) The schedule of maximum reimbursement rates for
outpatient institutional services provided by CAHs is as follows:
(1) Beginning April 1, 2015, 230 percent of the
hospital's Medicare CAH claims payment
amount;

charges.
() _For specialty facilities paid outside Medicare's inpatient and

outpatient Prospective Payment System, the payment shall be
determined using Medicare's_payment methodology for those
specialized facilities multiplied by the inpatient institutional
acute care percentages set out in Paragraphs (b) and (c) of this
Rule.

Authority G.S. 97-25; 97-26; 97-80(a); S.L. 2013-410.

TITLE 13 - DEPARTMENT OF LABOR

Notice is hereby given in accordance with G.S. 150B-21.2 that
the Department of Labor intends to amend the rules cited as 13
NCAC 13 .0101, .0203, .0205, .0210, .0213, .0303, 13 NCAC 15
.0307, and repeal the rule cited as 13 NCAC 07F .0206.
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