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Full Commission Public Hearing, November 18, 2016 1

PROCEEDINGS

CHAIRMAN ALLEN: Okay. We are on the record.
Good afternoon. Today is November 18, 2016. This is
a North Carolina Industrial Commission public hearing
on proposed rulemaking. 1°m Charlton Allen, Chairman
of the North Carolina Industrial Commission. In
compliance with the requirements of Chapter 138A-15(e)
of the State Government Ethics Act, I remind all
members of the Commission of their duty to avoid
conflicts of interest under 138A. 1 also inquire as
to whether there is any known conflict of interest to
any matters coming before the Commission at this time.
Hearing none, we will proceed. The purpose of this
hearing iIs to receive comments from the public
regarding 04 NCAC 10J .0103 proposed for temporary
rulemaking by the Commission and submitted for
publication on the Office of Administrative Hearings’
website on October 18, 2016. We have not yet received
comments — written comments from the public, but the
record will be held open to receive written comments
from the public through the close of business In — on
November 29, 2016. At this time, | would like to
introduce the other Commissioners. To my right are
Commissioners Bernadine Ballance and Christopher

Loutit, and to my left are Commissioners Linda
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Cheatham and Tammy Nance. Commissioner Daughtridge
could not be with us today. At this time, the
Commission wishes to thank members of the public and
the various stakeholders who attended our public
comment meeting on October 3™, 2016, and gave comments
or proposals regarding the rulemaking options
considered by the Commissioners. The Commission very
much appreciates everyone’s time and efforts in that
regard. Anyone who wishes to speak at this hearing
must sign up to do so with Kendall Bourdon -

Ms. Bourdon, would you please raise your hand — so
that we have the correct spelling of your name and can
call you in order to speak. If anybody would like to
speak and has not yet signed up, please do so now.
Seeing no movement toward Ms. Bourdon’s table, the
first speaker will be Kendall Bourdon, the rulemaking
coordinator, followed by the members of the public in
the order that they have signed up. Ms. Bourdon.

KENDALL BOURDON

CHAIRMAN ALLEN: Ms. Bourdon, will you please
state your name, position and with whom you work?

MS. BOURDON: My name is Kendall Bourdon, and 1 am
the rulemaking coordinator for the North Carolina
Industrial Commission.

CHAIRMAN ALLEN: And do you have any prepared
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exhibits that you would like to place into the record
of these proceedings?

MS. BOURDON: I do. I have Exhibit 1, which is a
copy of the proposed rule amendment as submitted to
the North Carolina Office of Administrative Hearings,
Rules Division, for publication on its website on
October 18%", 2016. Next, 1 have Exhibit 2, which is a
copy of the Superior Court Decision in the case

Surgical Care Affiliates, LLC, versus North Carolina

Industrial Commission, No. 16-CVS-0060, Wake County

Superior Court. And finally, 1 would like to submit

Exhibit 3, which is a record of the public comment

meeting held by the Commission on October 3™, 2016.
(Exhibit Numbers 1, 2 and 3 are
identified.)

CHAIRMAN ALLEN: And would you briefly give us
some background and list the rules that would be
affected by the proposed rule changes?

MS. BOURDON: Yes. We have one rule for a
temporary rulemaking. This rule is found in Title 04
of the Administrative Code, Subchapter 10J. We
propose to amend Rule .0103, titled Fees for
Institutional Services. This proposed temporary rule
would be effective January 1, 2017. This temporary

rule Is proposed pursuant to North Carolina General
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Statute 150B-21.1(a)(5). The effects of the August

ot 2016 Decision in Surgical Care Affiliates, LLC,

versus North Carolina Industrial Commission, which was

submitted as Exhibit 2 In this proceeding, necessitate
the expedited implementation of this temporary rule.
This recent Court Decision invalidated the Industrial
Commission’s medical fee schedule provisions for
ambulatory surgery centers which had taken effect
April 1, 2015, based on the Court’s interpretation of
Session Law 2013-410, Section 33(a), and the
application of 1ts fiscal note exemption language.

Due to the Court Decision, the medical fee schedule as
applied only to ambulatory surgery centers reverts
back to the pre-April 1, 2015 provisions which
provided for a maximum reimbursement rate of 67.15
percent of billed charges, resulting in an unforeseen
retroactive and prospective multi-million dollar
increase In costs to the workers” compensation system.
Although the August 9, 2016 Decision has been stayed
by the Superior Court during the appeal to the North
Carolina Court of Appeals, it is the Industrial
Commission’s statutory obligation to adopt a rule as
quickly as possible to restore balance to the workers’
compensation system pursuant to North Carolina General

Statute 97-26 in the event the Decision is upheld on
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appeal. By putting a temporary rule in place as soon
as possible, the period of time subject to a potential
retroactive invalidation of the ambulatory surgery
center fee schedule provisions will be limited to
April 1, 2015 to December 315, 2016, providing
certainty regarding medical costs for 2017 and beyond.
Prior to proposing the temporary rule, the Industrial
Commission voluntarily held a non-mandatory public
comment meeting on October 3", 2016, and accepted
written comments from September 2", 2016 through
October 10™, 2016, in order to allow any person or
entity the opportunity to present comments and
proposals regarding potential rulemaking options to
address the effects of the August 9", 2016 Court
Decision. The record of that meeting and all
proposals and comments received in conjunction with
that meeting has been submitted as Exhibit 3 here iIn
this proceeding. The Commission gave thorough
consideration to all comments and materials presented
in formulating the proposed temporary rule. The
proposed temporary rule was submitted to the North
Carolina Office of Administrative Hearings, Rules
Division, on October 18, 2016. The rule was
published on their website on October 21°%, 2016.

Simultaneously, notice of the proposed rule was posted
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on the Industrial Commission website as required by
statute. Also, notice was emailed with a link to this
rule to the Commission’s Rules Listserv. This is an
interested person’s Listserv that we are required to
maintain.

CHAIRMAN ALLEN: Okay. Do any members of the
Commission have questions for Ms. Bourdon? Okay. IFf
not, you may return to your seat.

MS. BOURDON: Thank you.

CHAIRMAN ALLEN: Thank you.

(SPEAKER DISMISSED)

CHAIRMAN ALLEN: The first speaker will be
Ms. Kellr Collins. Ms. Collins, if you would step up
to this table (indicating).

KELL1 COLLINS

MS. COLLINS: This looks like something 1 could
really hurt myself on.

CHAIRMAN ALLEN: 1It’s all right. Take your time.

MS. COLLINS: And you were so graceful.

CHAIRMAN ALLEN: Ms. Collins, would you please
state your name for the record and tell us whom you
represent, iIf any particular organization?

MS. COLLINS: Yes. My name is Kelli Collins, and
I’m the regional vice-president of operations for

Surgical Care Affiliates, and that’s who I’m
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representing today.

CHAIRMAN ALLEN: Okay. And please also identify
the specific proposed rule or rules you will be
addressing in your remarks.

MS. COLLINS: 1°m going to look at my attorney and
let him give me those numbers.

UNIDENTIFIED SPEAKER: 04 NCAC 10J .0103.

CHAIRMAN ALLEN: Okay. All right. We”ll be happy
to hear from you.

MS. COLLINS: Thank you. SCA is proud to operate
seven ambulatory facilities — or ASCs in North
Carolina. SCA’s full response to the temporary rule
will be submitted for the record. SCA opposes the
Commission’s proposed temporary rule for the following
reasons: The temporary rule is not cost effective and
does not meet North Carolina statutory requirements.
The reduction iIn rates to two hundred percent of
Medicare ASC fee schedule would be very harmful to the
workers” compensation system. There i1s no statutory
authority for adopting a temporary rule. North
Carolina — North Carolina law requires that fee
schedules adopted by the Commission be adequate to
ensure that injured workers are provided the standard
of services and care intended by the Workers” Comp Act

and that providers are reimbursed reasonable fees for
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providing these services. The Commission’s proposed
temporary rule does not meet these requirements since
the proposed fee schedule does not include all
procedures that can be performed safely In an
ambulatory surgery center. By crafting a fee schedule
that uses only Medicare as its foundation, the
proposed rule does not include a wide variety of
procedures that can be performed safely and cost
effectively on the working age population. Even with
the allowance for usual and customary payment for
surgical procedures that are not included iIn the
Medicare ASC fee schedule, there will remain a great
uncertainty and likelithood that there will be numerous
disputes that will need to be resolved by the
Industrial Commission and/or the Courts. This
uncertainty of whether and in what amount ASCs will be
reimbursed for surgical procedures as not covered by
Medicare will create access issues and will iIncrease
costs since these procedures will be done 1n higher
cost hospital inpatient settings. Additionally, the
proposed temporary rule does not separate
reimbursement for implants. The failure to separately
reimburse for implants results iIn even less
reimbursement to ambulatory surgery centers and

reduces the incentive to provide services involving
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high cost implants. In contrast, hospitals will be
able to recover higher implant costs by shifting
patients to higher cost implant inpatient settings for
those surgical procedures. Reducing the fee schedule
to two hundred percent of ASC Medicare would also have
a greater negative effect on workers” access to
surgical care. Given how many injured North
Carolinians depend on the community-based surgical
care that ASCs provide this represents a real threat
to patients in our state. Currently, injured workers
are forced to receive treatment In more expensive
inpatient settings where scheduling services often
takes longer and can result iIn delays in care. Even
the Commission admits this since it has said that this
reimbursement disparity would — and 1 quote,
“.potentially diminish the pool of doctors available
to treat injured employees and reduce the quality and
timeliness of care.” The Commission went on to
concede — and again, 1 quote, “That impact will likely
be most severely realized on our state’s more rural
areas where the quality and availability of effective
treatment is already a great concern.” SCA agrees
that the only way to ensure injured workers access to
high-quality, effective care iIs to create a parity

between the ASC and the hospital outpatient fee
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schedules. Lastly, the Commission’s notice of i1ts
intent to adopt a temporary rule — the Commission
states that the reason is the recent Court Order
entered by Wake County Superior Court Judge Paul
Ridgeway. However, Judge Ridgeway’s Decision does not
provide a basis for adopting a temporary rule and
bypassing the requirements for permanent rulemaking.
North Carolina General Statute allows an agency to
adopt a temporary rule only under very limited
circumstances. A court can only be the basis for
temporary rulemaking if that court order requires the
immediate adoption of a rule. There is nothing in
Judge Ridgeway’s Decision that requires the adoption
of a temporary rule. Instead, in setting aside the
invalid ASC schedule, Judge Ridgeway’s Decision
clearly states that the fee schedule adopted in 2013
continues to be effective. SCA recommends that the
Commission initiate rulemaking with the proposed fee
schedule recommendation in SCA’s September proposal,
which is consistent with North Carolina statutory
requirements, accounts for all procedures that can be
performed in ASCs and results in substantial savings
to the workers” compensation system in North Carolina.
We believe that any proposed action taken should give

North Carolina’s injured workers access to
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high-quality, community-based care that they need and
deserve. Thank you again for the opportunity.
CHAIRMAN ALLEN: Thank you, Ms. Collins.
Commissioners, do you have questions for Ms. Collins?
COMMISSIONER BALLANCE: No.
CHAIRMAN ALLEN: Okay. Thank you so much.
MS. COLLINS: Thank you.
(SPEAKER DISMISSED)
CHAIRMAN ALLEN: The next speaker in order will be
Mr. Andy Ellen. Mr. Ellen, if you would step forward.

ANDY ELLEN

MR. ELLEN: Thank you, Chairman Allen, and members
of the Industrial Commission. 1°m Andy Ellen. 1°m
president and general counsel of the North Carolina
Retail Merchants Association, and I’m also the
spokesman today for a number of groups, and 1 think
John McMillan appeared for our group last time, but
was unavailable to be here, and so I’m John’s
substitute - not nearly as good as John, but John’s
substitute today, and 1°m here on behalf of the
following groups, and I can provide this list as well:
Capital Associated Industries, the North Carolina
Association of County Commissioners, the North
Carolina Association of Self-Insurers, the North

Carolina Automobile Dealers Association, the North
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Carolina Chamber of Commerce, the North Carolina Farm
Bureau and their affiliated companies, the North
Carolina Forestry Association, the North Carolina Home
Builders Association, the North Carolina League of
Municipalities, the North Carolina Manufacturers
Alliance, the North Carolina Retail Merchants
Association, the American Insurance Association and
Property and Casualty Insurers of America Association,
Builders Mutual Insurance Company, Dealers Choice
Mutual Insurance Company, First Benefits Insurance
Mutual, Forestry Mutual, the Employers Coalition and
WCI, Incorporated. First, 1 would like to say thank
you. John McMillan appeared before you, and as I
think you very adequately described, this process that
is before you was the — was the subject of a much
negotiated agreement between a number of parties that
lasted over three years, and 1 unfortunately was the
one that tried to sort of herd the cats on that, and
this 1s the project that will not end, and 1
appreciate you taking swift action after Judge
Ridgeway’s Decision to try and address this issue. We
are very much — and 1 — in referencing the Rule 04
NCAC 10J .0103, specifically Subsection (g), that you
have gone iIn and adopted a fee schedule of two hundred

percent of Medicare - and frankly, that was what we
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all thought we were doing for all providers at the
time we came to that agreement between the hospitals,
the physicians, people that we thought had the
apparent and actual authority to represent the
Orthopedic Association, including the ambulatory
surgical centers, as well as the business community
and all of the insurance community. And through that
three-year process and numerous studies, we thought we
were taking care of all the providers and everybody
was adequately represented at the table, and so the
two hundred percent that you have put in, which was
phased in over a three — over a three-step process
that you did — we thought that’s what we had all done,
and we appreciate that you have gone back and trying
to rectify that and put clearly in the law what we all
thought was the case anyway, so thank you very much
for that. |1 do want to sort of make a couple of
statements about Ms. Collins” statement about being,
you know, not adequate reimbursement for ambulatory
surgical centers. You know, we did a very thorough
investigation, hired a consultant to do a study for
us, looked at WCRI data, and I think what we found
was, you know, in South Carolina the Medical Plus rate
was a hundred and forty percent; In Tennessee, It was

a hundred and fifty percent. And if you also look at,
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you know, I think, the comments that we had back —
that John McMillan submitted, we stated that for some
procedures — for instance, ASC reimbursement prior to
the changes that you made. For a knee arthroscopy, it
was thirty-one percent higher than median and
forty-nine percent higher than the shoulder
arthroscopies procedure prior to what you did, higher
than the thirty-three state median. What you have
done with the two hundred percent figure is got into
that margin of what iIs a reasonable fee, and again,
one that was phased iIn over three — over three steps
to better adequately allow — 1 think the hospitals
referred to at that time as a softer landing so that
they could prepare for it, so | appreciate that part
of it. I will say — and Ms. Collins referenced the
question about procedures that are not allowed to be
done iIn an — In an ambulatory surgical center, and 1
think you tried to address that in here to allow them
to do that, and 1 think as a provider community — |
mean as an employer community, as an iInsurer
community, we very much support them having the
ability to do those procedures. Medicare, you know,
has not approved that, but you are trying to find a
methodology to get there, and 1 think that’s the

benefit of everybody, if they have the ability to
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compete, but 1 do think there may be — and Ms. Collins
makes one part that 1 will agree with. You could
potentially with a usual and customary charge be
creating a little bit of uncertainty in that or some
more people coming before you to argue about what the
applicable rates are. We would sort of — our — what
we would propose on that last section is tweak that a
little bit and let them perform those procedures, but
use the same type of methodology that they have for
outpatient. As 1 understand it, for outpatient
procedures, Medicare pays hospitals a slight higher
fee because they have bundled healthcare. They have
to serve everybody, and they allow them to make that
cost up. Under the current with the usual and
customary, you’re in a sense could be paying more to
an ambulatory surgical center for a procedure Medicare
does not let them provide, and so what we would
propose — and I don’t know what the number is yet —
that you pay ambulatory surgical centers a percentage
of what you’re paying hospitals for those items that
are — that hospitals are allowed to provide under
Medicare, but currently ambulatory surgical centers
are not allowed to provide. So I don’t know if that —
what that figure is yet. |1 will point to Surgical

Care Affiliates — their September the 20, 2016
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investment report, which 1I’m glad to provide, where
they readily say that they provide forty-five percent
savings off of hospital outpatient procedures, and so
I think that”’s a place you could start, which is, you
know, fifty-five percent of what you’re paying for the
hospital on those procedures that Medicare does not
cover in an ambulatory surgical center. [1°m not
saying that’s the right number, but certainly a number
that we could start and investigate real quickly along
with some of the other participants in this
discussion, but 1 think that would solve a couple of
things. |If you did the two hundred percent as you
have proposed and as we, again, very much thank you
for doing on the procedures that are covered by
Medicare ambulatory surgical centers are allowed to
do, and then for those procedures that Medicare does
not allow ambulatory surgical centers to perform, let
them perform them, come up with a specific rate so
that people aren’t coming before you arguing that a
rate is not adequate. And again, 1 think you can use
the same methodology and do a percentage off of what
the hospitals are being paid for those very same
services, and 1 think that would benefit both
ambulatory surgical centers — 1 think 1t would also

benefit the provider community. It would benefit the
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workers as well and would provide adequate
reimbursement as evidenced by what some of the other
states pay, as you’re charged with doing by the
General Assembly, and what Surgical Care Affiliates
have said iIn their very own documents iIs a savings off
of that. Lastly, 1 think, if possible, 97-26(c)
allows for some negotiation between providers should
they wish to do that. 1 — it was unclear if that’s
still preserved. We would like to have that ability
iT a provider or self-insurer or insurer would like to
negotiate further with a provider, whether i1t be a
surgical care or - an ambulatory surgical center or
whoever i1t may be - that they can still have that
ability to negotiate more. We’re not sure quite if
that was in here or not, but I would make that last
point so — and with, Mr. Chairman, 1 do not have any
other comments, and we will be submitting written
comments hopefully iIn the next week.

CHAIRMAN ALLEN: Okay. All right. Commissioners,
do you have any questions for Mr. Ellen? Okay. All
right. Thank you, Mr. Ellen.

MR. ELLEN: Thank you, Mr. Chairman; thank you
Commissioners.

(SPEAKER DISMISSED)

CHAIRMAN ALLEN: Okay. And the next speaker will
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be Mr. Ronnie Cook.

RONNIE COOK

CHAIRMAN ALLEN: Mr. Cook, would you please state
your name and tell whom you represent, if any
particular organization?

MR. COOK: Yes. Thank you. My name iIs Ronnie
Cook, and I represent the North Carolina Hospital
Association, all the hospital and health systems in
North Carolina, as well as their affiliated employed
and physicians.

CHAIRMAN ALLEN: Okay. And please identify the
specific proposed rule that you wish to address in
your remarks.

MR. COOK: Okay. And 1°m here to talk about 04
NCAC 10J .0103, specifically Subsections (g) and (h).

CHAIRMAN ALLEN: Okay. All right. We”ll be happy
to hear from you, sSir.

MR. COOK: Okay. On Subsection (g), which is the
maximum reimbursement rate for institutional services
provided by an ambulatory surgical center, it’s two
hundred percent of the Medicare ASC facility specific
amount. We are in agreement with that amount. We
think 1t’s an appropriate reimbursement amount. It is
consistent with the logic that was provided earlier 1in

Andy’s comments as he related to the prior
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negotiation. Obviously, hospitals get a mark-up — a
similar mark-up on Medicare rates. Obviously, when we
moved from this section, from our percent of
charge-type reimbursement to this more fixed rate
related to Medicare — a mark-up on Medicare, that
resulted in significant savings related to the payers
and to the — and to the individuals involved.
Hospitals understood this, realized this and were in
acceptance of this, and we were thinking at that point
during that negotiation that this applied to all
providers. Also, another key point of this is going
to the fTixed rate versus any sort of percent of charge
or any type of unbundling-type logic is you do get the
bundled services. You do get a fixed and a very
predictable amount of service. All of the services
that are billed as part of these codes that are billed
to Medicare are rolled up based on status iIndicators
and are paid accordingly, so it is a bundled payment,
so there i1s savings to the carriers, as well as
savings to the member, and it’s very significant. We
are in agreement with that. We think that it would be
inappropriate to pay ambulatory surgery centers at a
rate higher than you would pay a hospital because, iIn
theory, if you think about the iIndustry standard,

there 1s truly a hierarchy of care, and that hierarchy
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of care goes anywhere from licensure all the way up
through the type of services rendered, the type of
costs, what they can do — the services that those
particular facilities can do. For example, you have
services that can be provided in a physician office.
Then you go up from there to a freestanding ambulatory
surgery center, and they obviously can only provide
care for up to twenty-four hours. Then you go into a
hospital outpatient department, and they can provide
care beyond that, but, ultimately, they need to — they
deal with higher regulations, higher costs, more
intense services, sicker patients in a lot of cases,
and therefore — and then you go from that to an
inpatient setting. And if you think about the concept
at an ambulatory surgery center, obviously, they can
provide care to a point, but if something goes bad iIn
that situation, they have to go to a hospital, and the
same thing at a hospital outpatient. If something
goes south iIn that particular procedure, then we have
the Inpatient setting, so there is a hierarchy of care
in that and there are higher costs as you go through
that hierarchy, and therefore, it makes sense that -
and Medicare has recognized this, so it definitely
makes sense, and other payers as well — managed care

payers, as well as Medicaid - so it makes sense that
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there’s a comparable relationship between payments, so
we believe that the two hundred percent of Medicare
for ASC is a valid and appropriate payment. Okay. As
we move to Section (h), now Section (h) tries to deal
with those services on a particular addendum in the
Medicare rule, which is Addendum EE, which is surgical
procedures excluded from payment in an ASC for
calendar year 2017, but it could be for any calendar
year because there will be services. These are codes
that Medicare has deemed that is inappropriate to be
performed in an ASC for various clinical reasons. We
have analyzed those specific codes that would be
excluded, especially the ones that had an OPPS — or
hospital status indicator, which means they could be
done in a hospital outpatient setting. There’s two
hundred and — two thousand and ninety-six codes on
that list. Of those, one thousand, seven hundred and
forty-seven are codes which have an outpatient status
indicator of C, which means they really should be
inpatient only, so these are codes that Medicare feels
should be only inpatient. And then, in addition,
there’s twenty-one codes where Medicare says that
there should be no additional payment, so these are
codes that they call package codes. They have a

status indicator of N, and that means they should be
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packaged and paid as part of another service, you
know, so what we’re talking about then is somewhere in
the neighborhood of two or three hundred codes that
clinically probably could be performed at an ASC, as
well as performed In an outpatient setting. And we’re
In agreement and see no reason that an ambulatory
surgery center would not be eligible to provide those
services as well as a hospital outpatient department,
which is consistent with Andy’s comments. We see no
reason that there should not be a difference in that.
However, going beyond that, now there could be, 1
guess, in a few rare, rare cases the potential that
someone that’s less than sixty-five years old with
physician advisement would be able to have some
services performed that would be on an inpatient only
list for Medicare, so the younger folks may be able to
tolerate such a procedure where some folks over
Medicare age would not. We do understand that under
certain statutes already that there i1s a UCR-type
reimbursement for that, but we think that would be
unusual iIn nature. There would not be that many of
those cases. And at that point, we think the UCR,
since It is an exception-type basis, may be
appropriate, but when you get into Section (h) and we

talk about how to reimburse these other procedures, we
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do not think it’s appropriate to have a UCR-type
reimbursement. We think it’s a burdensome process, an
administratively cost process, and, in addition, it
potentially could undermine the fixed payment versus
the unbundled payment for charges. It also could
result in payment being higher to the ambulatory
surgery center versus the hospital which 1s — 1t’s on
the hospital fee schedule, so they would be getting
two hundred percent of the Medicare fee schedule, so
it’s potential that those rates could be higher. We
do not think that is appropriate because we do believe
that there i1s a true hierarchy of care and a hierarchy
of costs that should be recognized. Therefore, we do
believe - again, as what Andy was talking about
earlier - that there should be a difference. There
should be a difference, and it should relate to the
hospital outpatient fee schedule. Again, 1°ve looked
up some iInformation today. Obviously, we saw what
Andy quoted at that — the percentages that he got out
of the — out of the presentations that were made
earlier. 1’ve looked at some — an OIG report that was
done in 2017. It says that number might be in the
neighborhood of sixty-seven percent. 1°ve looked at a
MedPAC report. They have differing numbers, and so —

but we believe there i1s a difference. And we — and,
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obviously, i1f you’re getting two hundred percent of a
Medicare fee schedule for ASC and two — and there’s a
slightly higher number for hospitals — two hundred
percent — we think that that relationship should be
maintained for those procedures that are not on the
ambulatory surgery fee schedule, but are on the
hospital outpatient fee schedule, so there iIs a
difference. There’s an ambulatory surgery fee
schedule, and they list a lot of procedure codes.
There are certain procedure codes that Medicare say
they don’t think 1t’s appropriate for the ambulatory
surgery center to do, but they have said that a
hospital outpatient can do those, so those procedure
codes — that difference - we’re saying 1s appropriate
for the ambulatory surgery center to do those in this
setting, but we think that the relationship between
the payment should be consistent. So we have a two
hundred percent of hospital outpatient now. We have
two hundred percent of ASC, so as we move away from
the fee schedules, that relationship should stay.
That difference, whatever it is, whatever it is,
should stay, should be consistent so the ambulatory
surgery centers would have an incentive. The payers
would have an incentive theoretically to use

ambulatory surgery centers if they think I1t’s

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, November 18, 2016 25

appropriate. The payers would have an i1ncentive
because payment is fixed. They understand what it’s
going to be. 1It’s a reduction from what i1t was,
obviously, on a percent of charge basis. So it looks
from our point of view that i1t makes common sense and
everybody wins. It’s a win-win for everybody in that
particular setting. Now one way you could do this -
we have thought about a process that if you wanted to,
instead of looking at outsider, independent numbers,
you could run a relationship between the fee
schedules. Obviously, Medicare — when Medicare
publishes their fee schedules, they do it by code — by
surgical procedure code, and there’s a related
reimbursement. There’s a status indicator that tells
whether it’s paid for or not, and there’s a
reimbursement code. And we specifically think that
any modification iIn this area — that the only way we
would pay for a service is iIf 1t — 1T the payment code
i1s allowed under Medicare outpatient prospected
payments, so there would be caveat with that, but we
would compare those two codes for the same services
that are on both fee schedules. So, if I have an ASC
fee schedule for Medicare and 1 have a code, I find
that corresponding code on the hospital outpatient.

IT it’s a match code and 1t’s reimbursable under both,
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then 1 compare the two fee schedules. That would give
me a relationship. 1 do that for every code that
matches. So 1| take the aggregate of all of that and
do a relationship, and whatever that relationship is
In aggregate could be applied to these codes where
there is a difference, and that would maintain the
integrity of what we talked about earlier, that the
fee schedules are paid under the same basis. Now I’m
available for any questions that you might have.

CHAIRMAN ALLEN: Commissioners, do you have any
questions?

COMMISSIONER BALLANCE: Yeah. 1°m trying to
understand your last point. So you’re saying that if
a doctor who provides at an ASC the same service that
a doctor is providing - or could be — could provide on
an outpatient basis there is a reasonable basis for
the reimbursement to the ASC to be less than the
reimbursement to the outpatient facility. And other
than the relationship that you — the fact that the ASC
codes are being reimbursed at a lower rate, what is
the — your rationale for the reduction in the
reimbursement rate for the ASC service?

MR. COOK: Well, i1t’s not really a reduction.
What 1t is 1Is keeping the — because what you have

proposed in (g) is two hundred percent of Medicare on
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the ASC fee schedule. What hospitals get reimbursed
now is two hundred percent of Medicare reimbursement
on the outpatient prospected payment fee schedule.
There i1s already an inherent difference, so if I’m

on — if I do a service and I’m on either one of those
fee schedules, there will be a difference iIn payment.

COMMISSIONER BALLANCE: That’s (unintelligible).

MR. COOK: If you do it at an ASC, it will be a
certain rate. |If you do it at a hospital, it will be
a different rate. It could be the same rate, but 1
think the way Medicare set those up that 1t’s designed
where the ASC would never get paid more than a
hospital, so there i1s a difference now when it’s on a
fee schedule, so there’s already that difference. So
what we’re — what we’re, | guess, proposing is that
same logic, that same difference should apply to these
other services that theoretically Medicare says that
ASC shouldn’t do.

COMMISSIONER BALLANCE: Right. And the---

MR. COOK: And so we’re saying that same
relationship. So if you think it’s appropriate that
the payments are where they need to be under what you
proposed, then what we’re saying is you take that same
logic and you put i1t over here for this bundle of

codes and services right now that it says an ASC can’t
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do.

COMMISSIONER BALLANCE: Right.

MR. COOK: Does that make sense?

COMMISSIONER BALLANCE: Well, 1t — 1 understand
what you’re saying, but the basis for the reduction
comes from how Medicare values the services within
their system of taking lots of factors iInto
consideration. The two hundred percent is two hundred
percent. The difference comes from Medicare — the
Medicare variable, it would appear. It’s — so--—-

MR. COOK: Well---

COMMISSIONER BALLANCE: ---Medicare says ASCs
shouldn’t be providing — say, It’s a surgery — this
type of surgery. It sounds like what you’re saying
Is - ASCs are saying we can — we should and we can.
You’re agreeing that ASC can---

MR. COOK: Uh-huh.

COMMISSIONER BALLANCE: ---and i1t’s the same thing
that would happen at an outpatient facility, but you
want to maintain the Medicare lower rate or variable
or multiplier, however you do it. You want to
maintain Medicare’s rationale---

MR. COOK: Uh-huh.

COMMISSIONER BALLANCE: ---even though i1t’s a

service that Medicare doesn’t recognize as being
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performed — capable — or should — Medicare i1s saying
that this is a service that we are not going to
reimburse if it’s performed at an ASC. Is---?

MR. COOK: Yeah, because if you think about it,
there’s a list of those services on the hospital fee
schedule that Medicare says a hospital shouldn”t do as
an outpatient. 1It’s the same logic. There’s a list
of services that they set. |If Medicare — any time —
for example, every year, Medicare looks at the
clinical validity of providing services in different
settings---

COMMISSIONER BALLANCE: Uh-huh.

MR. COOK: ---and invariably, every year, they add
additional services to the ambulatory surgery fee
schedule because physicians in the surgery centers are
getting better at being able to do those services in
that setting and they feel like it’s appropriate to do
it, even though there’s only a twenty-four hour
service capability available at ASC, so every time
Medicare adds. They added six more services this year
in the final rule that just came out. Well, when they
add those services, they use that same logic.

COMMISSIONER BALLANCE: Uh-huh.

MR. COOK: 1t”’s on the fee schedule now, and i1t’s

basically on the same logic, so we’re saying that if
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Medicare had these services that we’re saying it’s
okay for an ASC to do, even though it’s not on their
fee schedule - then if Medicare did that, they would
use the same logic. They would put it under their —
under their fee schedule at the same approach, so
we’re saying that that’s what we should do, and the
reason — there i1s a difference i1n the hierarchy. They
pay — obviously, they pay hospital inpatient more than
they pay hospital outpatient. They pay hospital
outpatient more than they pay ambulatory surgery
centers, and they pay surgery centers far more than
they pay physicians, even though In some cases they
may be doing similar services, and they do that
because there is a far different cost associated with
doing that. Obviously, hospitals have more demands
and more regulatory burdens. They need — they provide
emergency care, safety — their safety-net hospitals,
their disaster hospitals. Their patients generally
are sicker when they get there because there is a
hierarchy of where those services should be performed,
and that’s why there’s a difference in payment because
of that, because i1t actually costs far more. Because
when a surgery center - if 1 — again, like 1 said
before, 1f 1 have surgery in a surgery center and

something goes bad, they have to send me to the
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hospital, and that’s a more costly environment, but
they have to do that.

COMMISSIONER BALLANCE: Okay.

MR. COOK: Obviously, when they do it over there,
there’s no intent for that, and, historically, there’s
a good percentage that you would have that service
done there and done well there, and that’s probably
the appropriate setting.

COMMISSIONER BALLANCE: 1Is what you are proposing
currently happening between the outpatient and the
hospital? For example, 1T Medicare says this service
ought to be provided at a hospital, but i1t is provided
in the outpatient setting, i1s that — well, how iIs it
billed? 1Is it billed outpatient, or is it billed
hospital?

MR. COOK: 1t”’s billed hospital outpatient, and it
goes against the hospital outpatient fee schedule, and
we get two hundred percent of that. So, If there is a
procedure — a surgical procedure code that”’s on our
fee schedule, then we would bill it hospital
outpatient, and it would be paid at the — at two
hundred percent. Now, you know If for some reason
there was a decision made that i1t should be done
inpatient, then that’s paid at a DRG. That’s a total

different payment methodology. That’s totally
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different if someone would say it had to be done
inpatient, but if 1t’s billed that way, it would bill
hospital outpatient. We would get the mark-up,
whatever that particular mark-up percentage is for the
time period that we’re in, against the Medicare fee
schedule, and that’s what will happen with the ASC.
IT an ASC does the — a procedure, whatever it may be,
if It’s on their fee schedule, they will get two
hundred percent of that, but then there’s going to be
some codes that aren’t on their fee schedule, and so
one could argue don’t let them do that at all. You
know, you could---

COMMISSIONER BALLANCE: I understand.

MR. COOK: ---argue that because you don’t let
hospitals do that necessarily. You could argue that,
but we don’t think that’s totally appropriate for
these type of patients that are younger in age. We do
think that i1t would — you know, that there — a lot of
advancements have been made and what can be done
outpatient, and we’re okay to allow that to be done,
if you will, or propose that that be done on an
outpatient setting.

COMMISSIONER BALLANCE: Okay. Let me---

MR. COOK: We just think there needs to be a

relationship in payment, that there---
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COMMISSIONER BALLANCE: Let me understand. IFf
Medicare says a particular procedure should be done
inpatient and they don’t have an outpatient code for
it, but that procedure is provided outpatient, it is
billed outpatient — the Medicare schedule for
outpatient for that instead of inpatient. Is that
your understanding?

MR. COOK: 1°m not sure 1 — are you saying if
it’s — you’re saying if a hospital does an inpatient
procedure on an outpatient basis?

COMMISSIONER BALLANCE: Right. 1Is i1t billed
inpatient or outpatient?

MR. COOK: 1 guess i1f all the parties, including
the physician, were in agreement that it should be
done outpatient, even if it’s not on that schedule,
then 1 assume under current regulation it would — it
would go to UCR, if 1 understood right — correctly.
We would bill 1t — if everybody says i1t should be
outpatient, we would bill 1t outpatient i1f that’s what
the agreement was with all the parties, and I’m
assuming then that the current regulation, which is a
UCR payment, would come into play. And the reason you
have to do that — and you can’t do the relationship
between the same logic that we’re proposing for

outpatient. The outpatient iIs you can’t do the same
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concept that 1 agreed to on outpatient to i1npatient
because they’re paid totally different under Medicare.

COMMISSIONER BALLANCE: I understand.

MR. COOK: They’re — there’s a DRG payment which
i1s far different than---

COMMISSIONER BALLANCE: I understand.

MR. COOK: ---an APC-type payment, so there’s no
relationship that you can---

COMMISSIONER BALLANCE: I understand.

MR. COOK: ---develop.

COMMISSIONER BALLANCE: Okay. Thank you.

MR. COOK: 1It”’s somewhat complex because you---

COMMISSIONER BALLANCE: Yeah.

MR. COOK: ---have to understand billing. You
have to understand care and the way reimbursement is
designed and developed. We’re just saying that there
should be a constant relationship. |If i1It’s okay to
pay them two hundred percent of the ambulatory fee
schedule here on services that are on the fee
schedule, then that same logic should occur for those
services that aren’t on the fee schedule that are
still done as an outpatient and payable.

CHAIRMAN ALLEN: Other questions from the
Commission?

MR. COOK: Very good.
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CHAIRMAN ALLEN: All right. Mr. Cook, I have a
question.

MR. COOK: Certainly.

CHAIRMAN ALLEN: I understand the logic of what
you’re saying and that relationship. Help me to
understand, though, the practical aspect of what
you’re asking the Commission to do in the alternative
to what’s been proposed regarding these EE codes. How
do we get there if we were to adopt whatever it is
you’re proposing?

MR. COOK: So the logic could be — basically, it
would say something that for those codes on that
Addendum EE that are not inpatient only-type codes and
they are payable under the hospital outpatient OPPS -
so, in other words, we have payable codes under
outpatient PPS. If those two codes — when they match,
then the Commission is proposing to pay X percent of
the hospital outpatient prospected payment fee
schedule or X percent of two hundred percent of, so
what you would do is you would take the outpatient
prospected payment fee schedule. You will find the
same code over there on that particular schedule, and
let’s say it’s $100, and let’s say the percentage
relationship — 1T the 011G schedule is right and i1t’s

about sixty-five percent, which seems to be consistent
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with some of the numbers floating around, then you —
if It’s a thousand bucks, you pay six hundred and
fifty bucks. 1t will be an automatic. The payers
would know exactly what to do. The ASCs would know
exactly what to expect on payment when they did it.
Everybody would know. There would be no UCR
negotiation, no what does UCR mean, any — it would be
a — it would be a slam dunk.

CHAIRMAN ALLEN: All right.

COMMISSIONER CHEATHAM: And whatever that
percentage turned out to be, you would propose that
that be applied in the aggregate to any---?

MR. COOK: Yeah, for all the codes---

COMMISSIONER CHEATHAM: Okay.

MR. COOK: ---on the two. |1 mean — I mean you
could do i1t.

COMMISSIONER CHEATHAM: Right.

MR. COOK: You could do it code by code, but that
Jjust makes---

COMMISSIONER CHEATHAM: 1 just wanted to make---

MR. COOK: ---it far more complex.

COMMISSIONER CHEATHAM: No, no, no, I’m not
advocating that. No.

MR. COOK: Yeah, yeah - 1 mean but it’s just

trying to keep i1t simple, I guess, i1Is what we’re
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trying to---

COMMISSIONER CHEATHAM: Right.

MR. COOK: You could do code by code, but that
would — that would be difficult for the payers, I
think.

CHAIRMAN ALLEN: And the Commission.

MR. COOK: This you would put in regulation that
it’s sixty-five percent. As long as it’s payable on
the OPPS schedule, then you’re going to pay sixty-five
percent, whatever the number is. Now you can — 1 mean
that number potentially could change every year, and
you could either lock it iIn stone and say iIt’s
sixty-five percent, whatever i1t Is now 1t’s going to
be that way, you know, or you could say you’re going
to update it annually. That would be another option
iIT you want to complex — make it a little bit complex.

CHAIRMAN ALLEN: Okay. Any other questions?
Hearing none---

MR. COOK: Okay.

CHAIRMAN ALLEN: ---thank you, Mr. Cook.

MR. COOK: Thank you.

(SPEAKER DISMISSED)

CHAIRMAN ALLEN: If any of the speakers today

prepared a summary of your remarks, please provide

them to the court reporter at this time. We thank you
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for your i1nputs, and we’ll consider all your comments.
I want to thank each of you for participating in this
public hearing. The period for written comments will
be held open through the close of business on November
29, 2016, so it you have further comments, please send
them to Ms. Bourdon as directed in the hearing notice
on the Commission website and the Office of
Administrative Hearings’ website. The written
comments and the comments made at the hearing today
will be made part of the public record of these
proceedings. We would like to include in the
transcript of this proceeding the materials submitted
by Ms. Bourdon as Exhibits 1, 2 and 3.

(Exhibits 1, 2 and 3 are admitted

into the record.)

CHAIRMAN ALLEN: And I’m not aware of any
materials that have been submitted to the court
reporter. Are there any further matters to come
before the public hearing? If not, the hearing is
adjourned. Thank you. And we will go off the record.

(WHEREUPON, THE HEARING WAS ADJOURNED.)
RECORDED BY MACHINE
TRANSCRIBED BY: Lisa D. Dollar, Graham Erlacher and

Associates

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
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STATE OF NORTH CARCLINA
COUNTY OF GUILFORD

CERTIFICATHE

I, Kelly K. Patterson, Notary Public, in and for the
State of North Carolina, County of Guilford, do hereby
certify that the foregoing thirty-eight (38) pages prepared
under my supervision are a true and accurate transcription
of the testimony of this trial which was recorded by Graham
Erlacher & Associates.

I further certify that I have no financial interest in
the outcome of this action. Nor am I a relative, employee,
attorney or counsel for any of the parties.

WITNESS my Hand and Seal on this 21°" day of November
2016.

My commission expires on December 3, 2018.

Weee K Q«:@i&om

NOTARY PUBLIC

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152




PROPOSED TEMPORARY RULES

Nete from the Codifier: The OAH website includes notices and the text of proposed temporary rules as required by G.S. 150B-
21.1(al). Prior to the agency adopting the temporary rule, the agency must hold a public hearing no less than five days after the
rule and notice have been published and must accept comments for at least 15 business days.

For questions, you may contact the Office of Administrative Hearings at 919.431.3000 or email oah.postmaster(@oah. nc.gov.

TITLE 04 - DEPARTMENT OF COMMERCE
Rulemaking Agency: North Carolina Industrial Commission
Codifier of Rules received for publication the following notice and proposed temporary rule(s) on: October 18, 2016
Rule Citations: 04 NCAC 10J.0103

Public Hearing:

Date: November 18, 2016

Time: 1:00 p.m.

Location: Room 2149, Utilities Commission Hearing Room, 2 Floor, Dobbs Building, 430 North Salisbury Street, Raleigh, NC 27603

Reason: A recent court order, Surgical Care Affiliates, LLC v. North Carolina Industrial Commission, No. 16-CVS-0060 (Wake County
Superior Court).

The effects of the August 9, 2016 decision in Surgical Care Affiliates, LLC v. North Carolina Industrial Commission, No. 16-CVS-0060
(Wake County Superior Court) necessitate the expedited implementation of this temporary rule. This recent court decision invalidated
the Industrial Commission's medical fee schedule provisions for ambulatory surgery centers which had taken effect April 1, 2015, based
on the court's interpretation of Session Law 2013-410, Section 33(a), and the application of its fiscal note exemption language. Due to
the court decision, the medical fee schedule, as applied only to ambulatory surgery centers, reverts back te the pre-April 1, 2015
provisions which provided for a maximum reimbursement rate of 67.15% of billed charges, resulting in an unforeseen retroactive and
prospective multi-million dollar increase in costs to the workers' compensation system. Although the August 9, 2016 decision has been
stayed by the Superior Court during the appeal fo the North Carolina Court of Appeals, it is the Industrial Commission's statutory
obligation to adopt a rule as quickly as possible to restore balance to the workers' compensation system pursuant to N.C. Gen. Stat. §
97-26 in the event the decision is upheld on appeal. By puiting a temporary rule in place as soon as possible, the period of time subject
to a potential retroactive invalidation of the ambulatory surgery center fee schedule provisions will be limited to April 1, 2015 to
December 31, 2016, providing certainty regarding medical costs for 2017 and beyond.

Comment Procedures: Comments from the public shall be directed to: Kendall M. Bourdon, 4333 Mail Service Center, Raleigh, NC
27699-4333, phone (919) 807-2644, email kendall.bourdon@ic.nc.gov. The comment period begins October 19, 2016 and ends
November 29, 2016.

CHAPTER 10 - INDUSTRIAL COMMISSION
SUBCHAPTER 10J — FEES FOR MEDICAL COMPENSATION
SECTION 0100 - FEES FOR MEDICAL COMPENSATION

04 NCAC 10J.0103 FEES FOR INSTITUTIONAL SERVICES

(a) Except where otherwise provided, maximum allowable amounts for inpatient and outpatient institutional services shall be based on

the current federal fiscal year's facility-specific Medicare rate established for each institutional facility by the Centers for Medicare &

Medicaid Services ("CMS"). "Facility-specific" rate means the all-inclusive amount eligible for payment by Medicare for a claim,

excluding pass-through payments. An institutional facility may only be reimbursed forhospital outpatient institutional services pursuant

to this Paragraph and Paragraphs (c), (d). and (f) of this Rule if it qualifies for payment by CMS as an outpatient hospital.

(b) The schedule of maximum reimbursement rates for hospital inpatient institutional services is as follows:
(1) Beginning April 1, 2015, 190 percent of the hospital's Medicare facility-specific amount.
2) Beginning January 1, 2016, 180 percent of the hospital's Medicare facility-specific amount.
3) Beginning January 1, 2017, 160 percent of the hospital's Medicare facility-specific amount.

(c) The schedule of maximum reimbursement rates for hospital outpatient institutional services is as follows:
(1) Beginning April 1, 2015, 220 percent of the hospital's Medicare facility-specific amount.
2) Beginning January 1, 2016, 210 percent of the hospital's Medicare facility-specific amount.
3) Beginning January 1, 2017, 200 percent of the hospital's Medicare facility-specific amount.

(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable amounts for institutional services provided by

critical access hospitals ("CAH"), as certified by CMS, are based on the Medicare inpatient per diem rates and outpatient claims payment

amounts allowed by CMS for each CAH facility.

(e) The schedule of maximum reimbursement rates for inpatient institutional services provided by CAHs is as follows:
(n Beginning April 1, 2015, 200 percent of the hospital's Medicare CAH per diem amount.

EXHIBIT




PROPOSED TEMPORARY RULES

(2) Beginning January 1, 2016, 190 percent of the hospital's Medicare CAH per diem amount.

3) Beginning January 1, 2017, 170 percent of the hospital's Medicare CAH per diem amount.
(f) The schedule of maximum reimbursement rates for outpatient institutional services provided by CAHs is as follows:

(1) Beginning April 1, 2015, 230 percent of the hospital's Medicare CAH claims payment amount.

2) Beginning January 1, 2016, 220 percent of the hospital's Medicare CAH claims payment amount.

3) Beginning January 1, 2017, 210 percent of the hospital's Medicare CAH claims payment amount.
(g) Notwithstanding Paragraphs (a) through (f) of this Rule, the maximum allowable amounts for institutional services provided by
ambulatory surgical centers ("ASC") shall be based on the Medicare ASC reimbursement amount determined by applying the most
recently adopted and effective Medicare Payment System Policies for Services Furnished in Ambulatory Surgical Centers and Outpatient
Prospective Payment System reimbursement formula and factors as published annually in the Federal Register ("the Medicare ASC
facility-specific amount"). Reimbursement shall be based on the fully implemented payment amount in Addendum AA;Final-AA (Final
ASC Covered Surgical Procedures for CY-26845; 2017) and Addendum BB;-Final-BB (Final ASC Covered Ancillary Services Integral
to Covered Surgical Procedures for2845; 2017) as published in the Federal Register, or their successors. The maximum reimbursement
rate for institutional services provided by ambulatory surgical centers is 200 percent of the Medicare ASC facility-specific amount.

& H ot ates—1oe Hte-Hda eS-proviaea by ambtHato H ea©

(h) Notwithstanding Paragraph (g) of this Rule, if surgical procedures listed in Addendum EE (Surgical Procedures Excluded from
Payment in ASCs for CY 2017) to the most recently adopted and effective Hospital Outpatient Prospective Payment and Ambulatory
Surgical Center Payment Systems as published in the Federal Register, or its successors, are provided at ASCs, they shall be reimbursed
with the maximum amount being the usual, customary, and reasonable charge for the service or treatment rendered.

(i) If the facility-specific Medicare payment includes an outlier payment, the sum of the facility-specific reimbursement amount and
the applicable outlier payment amount shall be multiplied by the applicable percentages set out in Paragraphs (b), (c), (e), (f), and ¢h}{g)
of this Rule.

(j) Charges for professional services provided at an institutional facility shall be paid pursuant to the applicable fee schedules in Rule
.0102 of'this Section.

(k) If the billed charges are less than the maximum allowable amount for a Diagnostic Related Grouping ("DRG") payment pursuant to
the fee schedule provisions of this Rule, the insurer or managed care organization shall pay no more than the billed charges.

() For specialty facilities paid outside Medicare's inpatient and outpatient Prospective Payment System, the payment shall be determined
using Medicare's payment methodology for those specialized facilities multiplied by the inpatient institutional acute care percentages
set out in Paragraphs (b) and (c) of this Rule.

Authority G.S. 97-25; 97-26; 97-80(a); S.L. 2013-410.



T Y P ¢

i ! "l.:.‘;

STATE QF NORTH CAROLINA IN THE GENERAL COURT QF JUSTICE

| | s+ o e o c; SUPERIOR COURT DIVISION
COUNTY OF WAKE 108 4% -9 P 2 5 16-CVS-00600
e T
SURGICAL CARE AFRILIATES, Trc, 5"
“, . K .:{" e "';;—'--'——2m
Petitioner, )
)
v. ) DECISION
: )
NORTH CAROLINA INDUSTRIAL )
COMMISSION, )
)
Respondent. )
)

This matter-came before the undersigned Superior Court Judge of Wake County upon a
Petition for Judicial Review filed by Petitioner Surgical Care Affiliates, LLC (“SCA™) pursuant
to Article 4 of the North Carolina Administrative Procedure Act {“APA”). Petitioner seeks
reversal c;f the December 14, 2015 Declaratory Ruling entered by Respondent North Carolina
Induétrial Commission (“the Commission™) denying the declaratory relief sought in SCA’s
October 1, 2015 Request fm; Declaratory Ruling filed with the Commission.

After review and consideration of the Official Record and the filings and arguments of
the parties, this Court has concluded that the Commission’s Declaratory Ruling should be
reversed.

THE PARTIES

SCA manages seven ambulatory surgical centers in North Carolina and has an ownership
interest in each of ﬁése centers through wholly owned subsidiary corporations (hereinafter “SCA
Ambulatory Surgical Centers”). (Record pége 8, hereinafter “R p _ ). The SCA Ambulatory
Surgical Centers are located throughout North Carolina and inﬁlude Blue Ridge Day_ Surgery

Center at 2308 Westfield Court in Raleigh, Wake County, North Carolina. (R p 8).

EXHIBIT

A




The Commission is an agency of the State of North Carolina created by the General
Assembly and has the responsibility for administering -the North Cafolina Workers’
Compensation Act (“the Act”). N.C. Gen. Stat. § 97-77. Among its responsibilities, the
Commission adopts rules setting forth a schedule of maximum fees for medical compensation to
be paid to injured employees who are covered by the Act. 'N.C. Gen. Stat. § 97-26(a). As a State
‘agency, the Commission is subject to the rule-making requirements of Article 2A of the APA.
‘N.C. Gen, Stat. §§ 150B-2(1a), 150B-18.

SCA’S REQUEST AND
THE COMMISSION’S DECLARATORY RULING

On October 1, 2015, SCA filed with the Cpmnﬁssion a Requiest for Declaratory Ruling.
(R p 8-25). In SCA’s Request, SCA sought a ruling from the Commis_sion declaring invalid
those parts of the Commission’s rules with an effective date of April 1, 2015 that changed the
- workers’ cbmpensation maximuom fcé schedule for services provided by ambulatory surgical
centers. (R pp 8-25). In its Request for Declaratory Ruling, SCA contended that the
Co@ission faileci to adopt a new fee schedule for ambulatory surgical centers in substantial
compliance with the rule-making requirements of Article 2A of the APA because the
Commission had failed to prepare or obtain the fiscal note and certifications from the Office of
State Budget and Manage;ment required under N.C. Gen. Stat. §§ 150B-21.2(a) and 150B-
21.4(pb1). (R pp 9-10). On October 30, 2015, the Commission granted SCA’s request for a
declaratory ruling and indicated that a ruling on the merits would be issued within 45 days.
®p6).
On December 14, 2015, the Commission issued its Declaratory Ruling, The Ruling

concluded that the Commission had followed the law in adopting a new maximum fee schedule



for ambulatory surgical centers. and declined to declare those paﬁs of its rules invalid as
requested by SCA in its Request for Declaratory Ruling. (R pp 2-5).

On January 13, 2016, SCA filed a Petition fbr Judicial Review pursuant to Article 4 of
the APA seeking reversal of the Commission’s Declaratory Ruling and a decision invalidating
‘those parts of the Commission’s rules that changed the ambulatory surgical center fee schedule.

THE MOTION TO INTERVENE AS AMICI CURIAE

Ten days prior to the week of the hearing on SCA’s Petition for Judicial Review,

| Greensboro Orthopedics, P.A., OrthoCarolina, P.A., Raleigh Orthopaedic Clinic, P.A., Surgical
Center of Greensboro, LLC, Southeastern Orthopaedic Specialists, P.A., Orthopaedic & Hand
Specialists, P.A., Cary Orthopaedic and-Sports Medicine Specialists, P.A., and Stephen.D. Lucey
(collectively “the Movants” or “Intervenors™) filed a Motion to Intervene as Amici Curiae.
Along with the Motion, Movants ﬁled a Brief. Atta;checl to Movants® Brief is an Affidavit of
Conor Brockett, Associate General Counsel for the North Carolina Medical Seciety. In response
to the Motion to Intervene, Respondent filed an objection to Movants’ Motion to Intervene as
Amici Curiae and a Motion to Strike the Affidavit of Conor Brockett and the attachment to that
Affidavit, as well as all references to the Affidavit and exhibit within the body of Movants® brief,
| In reaching the decision on the relief requested in SCA’s Petition for Judicial Review; the
undersigned has disregarded and not considered the Afﬁdavit. of Conor Brockett and attached
exhibit and has disregarded any references to the Affidavit and exhibit in Movants® Brief,
Respondent’s Motion‘ to Strike has been granted. The Affidavit of Conor Brockett and exhibit

are not part of the record in this case.



In its discretion, this Court has allowed Movants’ Motion fo Intervene in this judiqial
review proceeding for the limited purpose of filing the Amici Curiae Brief without the Affidavit
of Conor Brockett and exhibit.

STANDARD OF REVIEW

Atticle 4 of the APA governs judicié,l review of a declaratory ruling. N.C. Gen. Stat. §§
150B-43 et seq. The Commission’s issuance of a Declaratory Ruling upholding the validity of
rule provisions challenged by SCA is a decision that is subject to judicial review under Article 4
of the APA. See N.C. Gen. Stat. § 150B-4(al)(2). |

In its Petition for .'Iudilcia!' Review, SCA coﬁtends that the Commission’s Declaratory
Ruling is in excess of its statutory authority, made upon unlawful procedure, aﬁd affected by
other error of law, Because of thése errors asserted by tﬁe SCA, this Court has applied the de
novo standard of review to review the Commission’s decision as required under N.C. Gen. Stat.
§ 150B-51(c). ‘

ANALYSIS

The Commission, pursuant to N.C. Gen. Stat, § 97-26, is required to adopt by rle &
schedule of maximum fees for medical compensation. The fees adopted by the Commission in its
schedule must be adequate to ensure that (i) iﬁjured workers are provided the standard of
services and care intended by North Carolina Workers’ Compensaﬁo'ﬁ Act,‘(ii) providers are
reimbursed reasonable fees for pioviding services, and (iii) medical "costs aré adequately
contained. N.C. Gen. Stat. § 97-26(a).

Prior to the promulgation of the rules at issue in this case, the Commission, in accordance
witﬁ the statutory rﬁandate set out in N.C. Gen, Stat. § 97-26, adopted through rule-making

procedures its “Fees for Medical Compensation™ published at 04 NCAC 107 .0101. This rule



consisted of a “Medical Fee Schedule” and a “Hospital Fee Schedule” (the “Prior Rule”). The
“Medical Fee Schedule” of the Prior Rule set maximum amounts that could be paid for “medical,
surgical, nursing, dental and rehabilitative services, and medicines, sick travel and other
treatment, including medical and surgical supplies, and original artificial members.” The
“Hospital Fee Schedule” of the Prior Rule set maximum amounts that could be paid for
“inpatient hospital fees,” “outpatient hospital fees,” and “ambulatory surgery fees.”

On August 23, 2013, Session Law 2013-410 was enacted into law. Section 33.(a) of
Session Law 2013-410 provided the following:

SECTION 33.(a) Industrial Commissiori Hospital Fee Schedule:

(1)  Medicare methodology for physician and hospital fee schedules. — With
respect to the schedule of maximum fees for physician and hospital
compensation adopted by the Industrial Commission pursuant to G.S. 97-26,
those fee schedules shall be based on the applicable Medicare payment
methodologies, with such adjustments and exceptions as are necessary and

_appropriate to ensure that (i) injured workers are provided the standard of
services and care intended by Chapter 97 of the General Statutes, (ii)

providers are reimbursed reasonable fees for providing these services, and
" (iii) medical costs are adequately contained. ...

3) Expedite rule-making process for fee schedule. - The Industrial Commission
is exempt from the certification requirements of G.S. 150B-19.1(h) and the
fiscal note requirement of G.S. 150B-21.4 in developing the fee schedules
required pursuant to this section.

Notably, in Session Law 2013-410, Section 33.(a), the General Assembly provided for an
expedited rule-making process for the new fee schedules which bypassed the certification and
- fiscal note requirements that would otherwise be required prior to adoption of a feq schedule.
Although the certification requirements of N.C. Gen. Stat. § 150B-19.1(h) became moot when

those requirements were repealed by Session Law 2014-112, Section 6(a), there are certification

requirements in preparing the fiscal note described in N.C. Gen. Stat. § 150B-21.4(b1).



In response to this Session Law, the Commission undertook a process to modify its fee
schedules and ultimately amended 04 NCAC 10J .0101 and adopted two rules: (1) a rule setting
fees for “Professional Servicés,” 04 NCAC 10J.0102, which sets fees for physicians and health
care providers; and (2) the rﬁle at issue in this matter, 04 NCAC 10].0163, entitled “Fcés for
Institutional Services.” In adopting the “Fees for Institutional Services” rule, the. Commission
did not -prcpare or obtain a fiscal note, relying upon the exemption language set forth in Session
Law 2015-410, Section 33.(a)(3). The fee schedule set forth in the new “Fees for Institutional
Services” rule includes separate subsections setting forth maximum fees for “hospital inpatient
institutional services,” “hospital outpatient institutional services,” “critical access hospital”
| inpatient and outpatient services, and “institutional services provided by ambulatory surgical
centers.”

Petitioner, an owner and operator of ambulatory surgical centers, seeks declaratory relief
from this COlll["t on the grounds that the Commission exceeded the statutory authoﬁty of Session
Law 2013:410, Section 33.(a) by adopting a fee schedule pertaining to amBulatory surgical
centers without complying with the fiscal note requirements of N.C. Gen. Stat. §§ 150B-21.2(a)
and 150B-21.4. Specifically, Petitioner, joined by Intervenors for the purposes of this Petition,
contends that the General Assembly, in Session Law 2013-410, Section 33.(a), mandated only
that new schedules of maximum fees for physicians and hospitals be adopted under an
expedited rule-making process, so as to ensure that the maximum fees of physicians and
hospitals be based on the applidable Medicare payment methodologies.

Petitioners and Intervenors contend that they, as ambulatory surgiczil centers, are
legally distinct from hos.pitals and that because the General Assembly mandated new fee

schedules for physicians and hospitals, and not ambulatory surgical centers, the Commission did



not have statutory authority to adopt new fee schedules relating to ambulatory surgical centers
_under the expedited rule-making process.
North Carolina law defines a “hospital” as:
any facility which has an organized medical staff and which is
designed, used and operated to provide health care, diagnostic and
therapeutic services, and continuous nursing care primarily to
inpatients where siuch care and services are rendered of the
supervision and direction of physicians licensed under Chapter 90
of the General Statutes, Article 1, to two or more persons over a
period in excess of 24 hours.
N.C. Gen. Stat. § 131E-76(3).
North Carolina law defines an “ambulatory surgical facility” as:
a facility designed for the provision of a specialty ambulatory
surgical program or a multispecialty ambulatory surgical program.
An ambulatory surgical facility serves patients who require local,
regional or general anesthesia and a period of post-operative
observation. An ambulatory surgical facility may only admit
patients for a period of less than 24 hours.. . ..
'N.C. Gen. Stat. § 131E-146(1); see also N.C. Gen. Stat. § 131E-176(1b) and (13) (setting forth
separate definitions for hospitals and ambulatory surgical facilities). No further definition of the
" terms “hospital” or “ambulatory surgical facility” is contained in the statutes pertaining to the
authority of the Commission to adopt fee schedules.

The Court finds and concludes that hospitals are sépa_rate and legally distinct entities
from ambulatory surgical centers, The Court further finds and concludes that the plain
language of the General Assembly, in enacting Session Law 2013-410, Section 33.(a)., authorized
the Commission to use an expedited rule-making process only in adopting new maximum fees
for physicians and hospitals and that the General Assembly did not authorize the Commission to

use an expedited rule-making pfocess in adopting new maximum fees for ambulatory surgical

centers.



As the North .Carolina Supreme Court has stated on numerous occasions, when the
7 language of a statuté is clear and unambiguous, courts must give the statute its plain and definite
meaning. State v. Dellinger, 343 N.C. 93, 95, 468 S.E.2d 218, 220 (1996); Lemons_v. Oold
Hickory Council, Boy Scouts of Anierica, 322 N.C. 271,276, 367 S.E.2d 655, 658 (1988). _

The Commission contends that because the term “Hospital Fee Schedule” is used in the
heading of Section 33.(a) of Sessicn Taw 2013-410, this indicates that ambulatory surgical
centers were included in the General Assembly’s mandate to change the maximum fee schedules
using an expedited rule-making process. The Commission contends that under the prior fee
schedules, ambulatory surgical centers were included as one subsection c_)f “Hospital Fee
Schedule.” Howevér, North Carolina law is clear that capﬁons of a statute cannot contr‘ol when
the text is clear. Appeal of Forsythe County, 285 N.C. 64, 71, 203 S.E2d 51, 55 (1 974).
Respondent’s argument also is contradicted by the fact that the physician fee schedule is
included within ﬁe fee schedules that the General Assembly mandated be changed and
phyéicians were not included as a subsection of “Hospital Fee Schedule” under the Prior Rule.

lUnIess otherwise exempfed, the fiscal note requircmenté are part of the mandatorf
procedure of administrative rule-making. N.C. Gen. Stat. § 150B-21.2. Under N.C. Gen. Stat. §
150B-18, a rule is not valid unless it is adopted in substantial compliance with Article 2A of the
APA. The failure of the Comlﬁission to comply with the fiscal note requirements in adopting a
new fee schedule for ambulatory surgical centers .cannot, in this instance, be viewed as
~ substantial compliance with the rule-making requirements of Article 2A of the APA.

Because the Commission was required to comply with the fiscal note requirements in

adopting a new fee schedule for ambulatory surgical centers and failed to do so, the Commission

10



exceeded its statutory authority and employed an unlawful procedure. . N.C. Gen, Stat. § 150B-
51(c). |

Therefore, this Court finds and concludes that the Petitioner is entitled to the declaratory
ruling that the Commission’s attempted adoption of a new fee scheduie for ambulatory surgical
center services, but limited solely to those services, as set forth in 04 NCAC 101. 0103(g) and (h)
(also referenced in 04 NCAC 101..0103(i)), and the amendment of the Prior Rule 04 NCAC 10J
.0101(d)(3), (5), and (6); to the extent that the amendment removed the. old fee schedule for
ambulatory surgicﬁl centé;s, are invalid and of no effect.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the relief sought
by SCA in its Request for Declaratory Ruling énd Petition f01; Judicial Review is GRANTED
and the; Declaratory Ruling entered by the Commission is REVERSED.

The Commission’s attempted adoption of a new fee schedule for ambulatory surgical
éenter services, But limited solely to those services, as set forth i'n 04 NCAC 10J. 0103(g) and (h)
{also referenced in 04 NCAC 16] - 0103(i)), and the amendment of the Prior Rule, specifically 04
NCAC 107 .0101(d)(3), (5), and (6), to the extent that the amendment removed the old fee

schedule for ambulatory surgical centers, are invalid and of no effect.

This the 4 _day of hoe-h2016.

The Honorable Paul C. Ridgpway |
Superior Court Judge
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Bernadine S. Ballance, Commissioner
Linda Cheatham, Commissioner

Bill Daughtridge, Jr., Commissioner
Christopher C. Loutit, Commissioner
Tammy R. Nance, Commissioner

Pat McCrory, Governor
Charlton L. Allen, Chairman

North Carolina
Industrial Commission

September 2, 2016

NOTICE OF PUBLIC COMMENT MEETING

The North Carolina Industrial Commission will hold a non-mandatory public comment meeting at 1:00
p.m. on October 3, 2016, in Room 3099, Third Floor, Dobbs Building, 430 North Salisbury Street, Raleigh, NC
27603, to take public comment on and consider rulemaking options to address the effects of the August 9, 2016
court decision invalidating the April 1, 2015 medical fee schedule provisions for ambulatory surgery centers.
Please click here to read the August 9, 2016 court decision.

To obtain baseline information for comparison and useful benchmarks, the Commission has requested
from the North Carolina Rate Bureau (NCRB) and the National Council on Compensation Insurance (NCCI)
cost analyses for the application of the following hypothetical fee schedule rates to charges for institutional
services provided by ambulatory surgery centers in workers’ compensation cases:

*  Maximum reimbursement rate of 200 percent of the Medicare payment amount for institutional
services provided by ambulatory surgery centers.

e Maximum reimbursement rate of 200 percent of the Medicare payment amount for institutional
services provided by outpatient hospitals.

e Maximum reimbursement rate of 150 percent of the Medicare payment amount for institutional
services provided by ambulatory surgery centers.

s Maximum reimbursement rate of 100 percent of the Medicare payment amount for institutional
services provided by outpatient hospitals.

The cost analyses will apply the above hypothetical fee schedule rates to the 2016 Medicare payment
amounts allowed for institutional services provided by ambulatory surgery centers and the 2016 Medicare
payment amounts allowed for hospital outpatient institutional services, respectively. The payment amounts will
be determined by using the final rule for the Medicare hospital outpatient prospective payment system and the
Medicare ambulatory surgical center payment system for CY 2016, as published in the Federal Register. The
period of medical cost data used in the analyses will be from dates of services January 1 to December 31, 2015,
and the source of the medical cost data is based on NCCI’s Medical Data Call for North Carolina for Service
Year 2015.

NCCI and NCRB estimate that they can provide the cost analyses by September 19, 2016. Upon receipt,
the Commission will publish the analyses on its website at www.ic.nc.gov/abtrules.html for use by the public in
formulating any comments or proposals prior to or following the public comment meeting.

T EXHIBIT

s .

12



13

Public Comment Deadlines related to the October 3, 2016 public comment meeting:

1. Any proposals to amend the North Carolina workers’ compensation medical fee schedule (Rules 04
NCAC 10J.0101, .0102, and .0103) with an earliest effective date on or about January 1, 2017, to
address the effects of the August 9, 2016 court decision must be presented to the Commission no
later than September 26, 2016. The proposals will be published on the Commission’s website within
two business days of the deadline at www.ic.nc.gov/abtrules.html.

Such proposals shall be in writing, filed with the IC Rulemaking Coordinator Kendall Bourdon at
kendall.bourdon@ic.nc.gov, and shall include at a minimum:
a. The person or entity making the proposal with contact information;
b. The text of a proposed rule(s) or rule amendment(s), to include any proposed maximum
allowable amounts for specific DRG, CPT, or revenue codes;
c. A detailed explanation of the proposal which shows how the proposed rule(s) or
amendment(s) achieves the statutory requirements of ensuring the following:
i. injured workers are provided the services and standard of care required by the
Workers’ Compensation Act,
ii. providers are reimbursed reasonable fees for providing these services, and
iii. medical costs in workers’ compensation claims are adequately contained.
The explanation should include an analysis of the impact of the proposal on the proponent
and the workers’ compensation system. The analysis should make use of the baseline
comparisons and benchmarks to be provided by NCCI and NCRB, as well as any other well-
documented data and information proponent wishes to present to the Commission in support
of its proposal; and
d. Any other written information or data and supporting documentation the proponent wishes
the Commission to consider.

2. Any person wishing to address oral comments to the Commission at the public comment meeting on
October 3, 2016, shall sign up to do so by 5:00 p.m. on September 30, 2016, by contacting IC
Rulemaking Coordinator Kendall Bourdon at (919) 807-2644 or kendall.bourdon@ic.nc.gov. Oral
comments addressed to the Commission shall be limited to 10 minutes per speaker.

3. Any person or entity wishing to present written comments and other documentation to the
Commission in response to a proposal submitted pursuant to 1. above shall file the comments and
corresponding documentation with IC Rulemaking Coordinator Kendall Bourdon at
kendall.bourdon@ic.nc.gov no later than October 10, 2016. These responses will be published on
the Commission’s website within two business days of the deadline at www.ic.nc.gov/abtrules.html.

For additional information or for questions, you may contact Rulemaking Coordinator Kendall Bourdon
at (919) 807-2644 or kendall.bourdon@ic.nc.gov or Executive Secretary Meredith Henderson at (919)
807-2575 or meredith.henderson(@ic.nc.gov.
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY OF WAKE SUPERIOR COURT DIVISION
16 CVS 00600
SURGICAL CARE AFFILIATES, LLC, )
Petitioner )
)
V. ) ORDER ALLOWING STAY
)
NORTH CAROLINA INDUSTRIAL )
COMMISSION, )
Respondent )

THIS MATTER comes before the undersigned upon Respondent’s Motion to Stay the
Final Judgment of the Superior Court pursuant to N.C. Gen. Stat. § 150B-52 and Rule 62 of the
North Carolina Rules of Civil Procedure. On August 9, 2016, the Superior Court, by and
through the undersigned, issued its final judgment in the above-captioned matter, wherein the
Court reversed the Respondent’s Declaratory Ruling and granted the relief requested by the
Petitioner.  Respondent seeks, through its motion, to preserve the status quo of the subject
matter while pursuing an appeal of the Court’s final judgment. The Court has considered the
record proper and the arguments of counsel.

For good cause shown, and in the discretion of the Court, the Court finds and concludes
that the Motion to Stay should be allowed. Therefore, it is ORDERED that the application and
effect of the Court’s Final Judgment entered on August 9, 2016 in this matter is STAYED until
such time that the Court of Appeals of North Carolina can rule on the matter or until this order is
modified by a court of competent jurisdiction.

So ORDERED, this the 2™ day of September, 2016.

e .
N R s e S

Paul C. Ridgeway, SUBEI&Q Court Judge




]I/[fl} ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA
: AMBULATORY SURGICAL CENTER FEE SCHEDULE
PROPOSED TO BE EFFECTIVE JANUARY 1, 2017

NCCI estimates that the fee schedule alternatives for Ambulatory Surgical Center (ASC)
services would result in an overall impact between -0.4% (-$8.0M') and +1.1% (+$21.0M)
on North Carolina workers compensation system costs, if adopted.

The following table summarizes the alternatives and includes the estimated impacts.

(A) (B) (€ (D) (E)
i Medical Costs Total Impact on
Maximum ASC .
Reimbursement | Impact on ASC | Share of In;npa:‘:t Oln as % of Overall %ferall Wortlfers
for ASC Services Medical e Workers ompansation
Costs Compensation System Costs in
Costs P y s
Benefit Costs in North Carolina
(A) x (B) North Carolina (C) x (D)
Lower | Upper | (SY 2015) | Lower | Upper | (Eff. 1/1/2017) Lower Upper
150% of Medicare 4 -0.4% -0.3%
ASC Payment Rate 10.0% | 12.8% -0.8% | -0.6% (-$8.0M) | (-$6.0M)
200% of Medicare -0.2% -0.1%
ASC Payment Rate | 4% | -4.0% Ao | B (-84.0M) | (-$1.9M)
235% of Medicare -0.1% +0.1%
ASG PaymentRate | “+1% | *3.7% i ke ($1.9M) | (+$1.9M)
100% of Medicare
Outpatient 4.8% 48.3%
Prospective 122% | -6.0% 0.6% | -0.3% ok | At
Payment System 48, .
(OPPS)
150% of Medicare ,, 0.0% +0.4%
OPPS +2.8% | +17.7% +0.1% | +0.8% ($0.0M) (+38.0M)
200% of Medicare +0.6% +1.1%
OPPS +25.2% | +44.9% +1.2% | +2.2% (+311.0M) | (+821.0M)

Summary of Proposed Medical Fee Schedule Changes

The North Carolina Industrial Commission requested that NCCI estimate the impact on workers
compensation system costs for the following fee schedule alternatives for institutional services
provided by ASCs, proposed to be effective January 1, 2017:

o Maximum reimbursement rate of 150% of the 2016 Medicare ASC facility specific
amount

o Maximum reimbursement rate of 200% of the 2016 Medicare ASC facility specific
amount

" Overall system costs are based on NAIC Annual Statement data. The estimated dollar impact is the percentage
impacts displayed multiplied by 2014 written premium of $1,888M from NAIC Annual Statement data for North
Carolina. This figure includes self-insurance but does not include the policyholder retained portion of deductible
policies, or adjustments for subsequent changes in premium levels. The use of premium as the basis for the dollar
impact assumes that expenses and other premium adjustments will be affected proportionally to the change in benefit
costs. The potential range of dollar impacts on overall system costs, excluding self-insurance, is estimated to be
between $-6M and $+16M. The data on self-insurance is approximated using the National Academy of Social
Insurance's August 2015 publication “Workers' Compensation: Benefits, Coverages, and Costs, 2013."

Page 1 of 6
9/19/2016

© Copyright 2016 National Council on Compensation Insurance, Inc. All Rights Reserved.
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WVLLL ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA
: AMBULATORY SURGICAL CENTER FEE SCHEDULE

PROPOSED TO BE EFFECTIVE JANUARY 1, 2017

o Maximum reimbursement rate of 235% of the 2016 Medicare ASC facility specific
amount

o Maximum reimbursement rate of 100% of the 2016 Medicare Outpatient facility
specific amount

o Maximum reimbursement rate of 150% of the 2016 Medicare Qutpatient facility
specific amount

o Maximum reimbursement rate of 200% of the 2016 Medicare Outpatient facility
specific amount.

Actuarial Analysis of Proposed Medical Fee Schedule Changes

NCCl's methodology to evaluate the impact of medical fee schedule changes includes three
major steps:

1. Calculate the percentage change in maximum reimbursements
a. Compare the prior and proposed maximum reimbursements by procedure code
and determine the percentage change by procedure code.
b. Calculate the weighted-average percentage change in maximum
reimbursements for the fee schedule using observed payments by procedure
code as weights.

2. Estimate the price level change as a result of the proposed fee schedule
a. NCCI research by Frank Schmid and Nathan Lord (2013), “The Impact of
Physician Fee Schedule Changes in Workers Compensation: Evidence from 31
States”, suggests that a portion of a change in maximum reimbursements is
realized on payments impacted by the change.

i. Inresponse to a fee schedule decrease, NCCl's research indicates that
payments decline by approximately 50% of the fee schedule change.

ii. Inresponse to a fee schedule increase, NCCI's research indicates that
payments increase by approximately 80% of the fee schedule change
and the magnitude of the response depends on the relative difference
between actual payments and fee schedule maximums (i.e. the price
departure).

The formula used to determine the percent realized for fee schedule
increases is 80% x (1.10 + 1.20 x (price departure)).

3. Estimate the share of costs that are subject to the fee schedule
a. The share is based on a combination of fields, such as procedure code, provider
type, and place of service, as reported on the NCCI Medical Data Call, to
categorize payments that are subject to the fee schedule.

In this analysis, NCCI relies primarily on two data sources:

o Detailed medical data underlying the calculations in this analysis are based on NCCl's
Medical Data Call for North Carolina for Service Year 2015.

Page 2 of 6
9/19/2016
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II/LTI] ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA
: AMBULATORY SURGICAL CENTER FEE SCHEDULE

PROPOSED TO BE EFFECTIVE JANUARY 1, 2017

* The share of benefit costs attributed to medical benefits is based on NCCl's Financial
Call data for North Carolina from the latest two policy years projected to the effective
date of the benefit changes.

Ambulatory Surgical Center Fee Schedule

In North Carolina, payments for ASC services represent 4.8% of total medical payments. NCCI
calculated the percentage change in maximums and the percentage change in reimbursements
for ASC services to estimate upper and lower bound impacts due to the proposed fee schedule
changes. The estimated upper and lower bounds are calculated as follows:

Estimated Upper Bound Impact

To calculate the percentage change in maximums for ASC services, NCCI calculates the
percentage change in maximum allowable reimbursement (MAR) for each procedure code listed
on the fee schedule. The overall change in maximums for ASC services is a weighted average
of the percentage change in MAR (proposed MAR / prior MAR) by procedure code weighted by
the observed payments by procedure code as reported on NCCl's Medical Data Call, for North
Carolina for Service Year 2015. The prior and proposed maximums are calculated as follows:

Prior MAR

Prior MAR = [Multiplier x 2015 Medicare ASC Payment Rate — Multiple Procedure
Discounts (if applicable)]

Where Multiplier = 220%

Proposed MAR — ASC-Based Alternatives

Proposed MAR = [Multiplier x 2016 Medicare ASC Payment Rate — Multiple Procedure
Discounts (if applicable)]

Where Multiplier = 150%, 200%, or 235% in three distinct scenarios

Proposed MAR — Hospital Outpatient-Based Alternatives

Proposed MAR = [Multiplier x 2016 Medicare OPPS Payment Rate — Multiple Procedure
Discounts (if applicable)]

Where Multiplier = 100%, 150% or 200% in three distinct scenarios

The overall weighted-average percentage change in maximums for each scenario for ASC
services is then multiplied by the price realization factor?. The estimated impact on ASC costs is

2 The price realization factor from a fee schedule increase is estimated according to the formula 80% x (1.10 + 1.20 x
(price departure)). Due to the volatility observed in the price departure for ASC services, a reliable price departure
could not be determined in North Carolina. In such a situation, the price realization factor for a fee schedule increase
is assumed to be 80%. The price realization factor for a fee schedule decrease is expected to be 50%.

Page 3 of 6
9/19/2016
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IUCL'I] ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA
: AMBULATORY SURGICAL CENTER FEE SCHEDULE

PROPOSED TO BE EFFECTIVE JANUARY 1, 2017

then multiplied by the percentage of medical costs attributed to ASC payments (4.8%) to arrive
at the estimated impact on medical costs. The estimated impact on medical costs is then
multiplied by the North Carolina percentage of benefit costs attributed to medical benefits
(48.3%) to arrive at the estimated impact on overall workers compensation costs in North
Carolina. The estimated impact on ASC services for each upper bound scenario is shown in the

chart below.

Medicare . Percentage Price

Payment IUIIEIC::;E:' Change in Realization Algz.’.pg(;twoi:e

Schedule MAR Factor
150% -25.8% 50% -12.9%

ASC 200% -8.0% 50% -4.0%

235% +4.6% 80% +3.7%
100% -11.9% 50% -6.0%

Outpatient 150% +22.1% 80% +17.7%
200% +56.1% 80% +44.9%

Estimated Lower Bound Impact

To calculate the percentage change in reimbursements for ASC services, NCCI calculates the
percentage change in reimbursements for each procedure code listed on the fee schedule. The
overall change in reimbursements for ASC services is a weighted average of the percentage
change in reimbursements by procedure code weighted by the observed payments by
procedure code as reported on NCCl's Medical Data Call, for North Carolina for Service Year
2015. The prior and proposed reimbursements are calculated as follows:

Prior Reimbursement

Prior Reimbursement = Current Payments x Trend Factor

This calculation presumes that no Medicare-based fee schedule is currently in effect.
The current payments by procedure code are obtained from NCClI's Medical Data Call
for North Carolina for Service Year 2015. These payments are adjusted to reflect
changes from past price levels to the price levels projected to be in effect on the
effective date of the proposed fee schedule (January 1, 2017). The trend factor is based
on the most recent available U.S hospital outpatient component of the medical consumer
price index (MCPI) as shown below:

Page 4 of 6
9/19/2016
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ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA
AMBULATORY SURGICAL CENTER FEE SCHEDULE
PROPOSED TO BE EFFECTIVE JANUARY 1, 2017

A trend factor of 1.067 is applied to ASC payments for Service Year 2015 to determine
the projected payments at the January 1, 2017 price level. The frend factor is calculated
in two steps:

1. Estimate the yearly Hospital Outpatient MCPI, for services years 2015 and
beyond, as the arithmetic three-year average of the observed Hospital
Outpatient MCPI for 2013-2015. This average is equal to 4.4%

(=[4.8% + 4.5% + 3.9%]/ 3).

2. Raise the value above to the number of years elapsed from the midpoint of
Service Year 2015 to the proposed effective date of the fee schedule, which
is 1.5 years.

Therefore, the trend factor from July 1, 2015 to January 1, 2017 is estimated as 1.067 =
1.044"°,

Proposed Reimbursement — ASC-Based Alternatives

Proposed Reimbursement = [Multiplier x 2016 Medicare ASC Payment Rate — Multiple
Procedure Discounts (if applicable)] x (1+ Price Departure)

Where Multiplier = 150%, 200%, or 235% in three distinct scenarios.
Price Departure is estimated to be -10%.

To estimate the proposed reimbursement effective January 1, 2017, NCC| compares trended
payments to discounted fee schedule maximums. In general, NCCI observes that average
prices paid are below fee schedule maximums. Based on a combination of actuarial judgment
and observations of price departure in states that already have a fee schedule, a price
departure of -10% was selected.

Packaged services are those services for which payment is packaged into payment for the
associated primary service; therefore, there is no separate APC payment. Packaged services
that are currently reimbursed separately are assumed to be included in the reimbursement for
the primary service under the proposed fee schedule. Therefore, there is no separate proposed
cost associated with packaged services. Payments for packaged services make up 6.3% of
ASC costs subject to the fee schedule.

Proposed Reimbursement — Hospital Outpatient-Based Alternatives

- Proposed Reimbursement = [Multiplier x 2016 Medicare OPPS Payment Rate — Multiple
Procedure Discounts (if applicable)] x (1+ Price Departure)

Where Multiplier = 100%, 150% or 200% in three distinct scenarios.
Price Departure is estimated to be -10%.

The estimated impacts for the lower bound scenarios are calculated in an analogous manner to
the estimated impacts for the upper bound scenarios. The estimated impact for each lower
bound scenario is shown in the chart below.

Page 5 of 6
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Medicare Medicare Percentage Price Realization Impact on
Payment Multiplier Change in Factor ASC
Schedule Reimhursement Service
150% -33.9% 50% -17.0%
ASC 200% -18.8% 50% -9.4%
235% -8.2% 50% 4.1%
100% -24 4% 50% -12.2%
Qutpatient 150% +3.5% 80% +2.8%
200% +31.5% 80% +25.2%
Page 6 of 6
9/19/2016
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Full Commissicn Public Hearing, October 3, 2016 1

PROCEEDINGS

CHAIRMAN ALLEN: We are on the record. I'm
Charlton Allen. I serve as Chairman of the North
Carolina Industrial Commission. With me today are my
fellow Commissioners. I’ll start on my right -
Commissioner Linda Cheatham, and then Commissicner
Bill Daughtridge. &And then on my left will be
Commissioner Ballance - Bernadine Ballance,
Commisgsioner Christopher Loutit and Commissioner Tammy
Nance. And we want to thank esach of you for being
here today. This is a public hearing regarding some
issues that have arisen with our Fee Schedule, and we
want to thank all the interested parties who have
submitted proposals and for your presentations to come
today. It’'s my understanding - and if there are any
additions or correcticons to thisg, feel free to let me
know - that the first speaker this afternoon will be
Kelli Collins, who is the vice-president of operations
for Surgical Care Affiliates, and also with
Ms. Collins will be Renee Montgomery, who's a lawyer
with Parker Poe, and Stacey Smith with Liberty
Partners Group, and it’s my understanding that
Msg. Montgomery and Ms. Smith will be available to
answer any questions or supplement that comment

period. The second speaker will be John McMillan of

GRAHAM ERLACHER & ASSOCIATES
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Full Commission Public Hearing, October 3, 2016 2

Manning Fulteon, and he is representing other
stakeholders who have expressed, you know, a proposal

to the Commission. And finally, Linwood Jones with

the Hospital Association will be speaking as well. As

a reminder, any person or entity wishing to present
written comments or other documentation to the
Commission in response to a prcoposal or discussion
here today should file the comments and corresponding
documentation with the Industrial Commission
Rulemaking Coordinator Kendall Bourdon. Ms. Bourdon
ig at - gitting over at the table tec my right. These
comments and documentation should be submitted no
later than October 10", 2016, and these responses will
be published on the Commission’s website within two
buginegs days of that deadline. If you are making
comments, T will ask you to stay for the entirety of
the meeting today. This is to help facilitate, if the
Commissioners have any questions that arise after a
follow-up speaker, that, you know, there’s an
opportunity toc have those questions answered by the
appropriate party. B&As we articulated in the notice of
the meeting, the purpose of this meeting ig te take
public comment on and consider rulemaking options to
address the effects of the August 5", 2016 court

Decigion by Judge Ridgeway invalidating the April 1,

GRAHAM ERLACHER & ASSOCIATES
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2015 Medical Fee Schedule provisions for ambulatory
surgery centers. By way of a brief history, Surgical
Care Affiliates filed a Petition for Declaratory
Ruling regarding the Commission’s enacted Medical Fee
Schedule lagt fall. The Commission ilssued its
Declaratory Ruling denying the requested relief. SCA
filed a Petition for Judicial Review in Wake County
Superior Court. dJudge Paul Ridgeway ruled the
Commission’s Medical Fee Schedule to be invalid as
applied to ambulatory surgery centers based on a
rulemaking procedural issue going back to the language
of the General Assembly Session Law instructing this
transition to a Medicare-based Fee Schedule. The
Judge granted the Commission’s Mction for Stay of the
Decision pending the outcome of this litigation on
appeal. I say all this to ensure that we are all on
the same page moving forward. First of all, we are
not here to discuss the validity of the current rule
or any of the currently pending litigation. It would
be improper and inappropriate to discuss the merits of
that litigation in today’s setting and would defeat
the purpose for which we are all gathered here today,
g0 let’s be clear. We are here to allow the public to
make proposalsg, presentations and give oral comments

and responses on what to do in light of the ruling,

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152

25



10

1t

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, Octolcer 3, 2016 4

Although the lower court ruling has been stayed, based
on the contingency that Judge Ridgeway’s Decision
could ke upheld on appeal, it is the Commission’s
regponsibility to determine what to do in that
potential eventuality. We are coperating under the
assumption that you all received the analysis provided
by NCCI. I would like to provide a few comments on
that analysis. As we contemplated eliciting proposals
in advance of thisg public comment meeting, we
contacted NCCI to ask if they would be willing and
able to price out the various proposals that we would
receive. They suggested that instead they provide a
range of price proposals because that would provide a
better set of benchmarks in evaluating proposals
received. We understand that there is a lot of noise
in these numbers. The Commission is not taking these
analyses to be more than a set of benchmarks, fully
aware of all the complications and factors behinq
these numbers. At this point, this is the best data
set that we have to work with as 2015 was a
transitional year in that the Medicare-based Fee
Schedule went into effect on April 1%, 2015, and, of
course, 2016 isn’'t complete, so there is no complete
set of data on the Medicare-based Fee Schedule by

which to analyze and compare. In addressing the

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152

26



10

11

12

13

14

15

1le

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, October 3, 2016 5

baseline use in the analysis and consultation with the
actuaries and data analysig experts, the two hundred
and ten percent of the Medicare ASC Fee Schedule - or
fee rate was selected to be the baseline for this
analysis. Because of the effect of Judge Ridgeway’s
Decision is to invalidate the Commission’s Fee
Schedule as applied to ambulatory surgery centers,
meaning that the maximum reimbursement rate for ASCs
revert back to the percentage of charges model, a
peréentage of charges analysis was not requested from
NCCI because it is not a stable model or benchmark in
that it is not an easily controllable metric because
charges can fluctuate. From the Commission’s
perspective, our approach to the Medical Fee Schedule
is as it should be that i1t requires us to balance
three factors: Number one, appropriate care for
injured workers; twc, adopting a reasonable
reimbursement rate and, three, medical cost
containment. Those of you who have experience within
rulemaking know that it goes much more smoothly if all
stakeholders are in some sort of an agreement or can
come to an agreement. The Commission recognizes that
there are many competing interests involved, and the
Commission hopes that this public comment meeting will

allow those interests to be aired in the hopes that
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the stakeholders can better understand each other’s
positions and potentially establish some lines of
communication that will result in a reasonable
compromise. We will take presentations and comments
in the order that people signed up to speak, and I
just went over that list. Presentations are limited
to ten minutes. That does not necessarily include
time spent answering questions from the Commissioners.
To help facilitate that time period, to my right,
Executive Secretary Meredith Henderson will be
tracking that time. When each speaker is at the
two-minute mark, she will raise her hand with two, and
then likewise one minute, and then she will alert you
when your time is up, and then we will ask you to
immediately conclude your remarks. With that said, I
will now yield the floor to Ms. Kelli Collins with
Surgical Care Affiliates for time not to exceed ten
minutes---

KELLTI COLLINS

MS. COLLINS: Thank you,.

CHATRMAN ALLEN: ---and then guestions to follow.
MS. COLLINS: Good afternoon.

CHAIRMAN ALLEN: Good afternoon,

MS. COLLINS: Thank you for allowing me the

opportunity to speak with you today. My name is Kelli
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Collins, and I'm here on behalf of Surgical Care
Affiliates, which is proud to operate seven ambulatory
surgery centers - or ASCs - in North Carolina. The
question before this panel today is two important
parts: Process and patients. 2aAnd I'd like to take
the opportunity to address both of those. With
respect to process, three years ago, the Commission
tasked a stakeholders group with developing a Fee
Schedule for ambulatory surgery centers among others,
but did not invite the ambulatory surgery centers to
participate. This flawed process was itself without
basis since the underlying 2013 legislation did not
direct that the ASC Fee Schedule had to be changed.
The fact was even underscored by the North Carclina
Hospital Association which wrote in a memo, “The
legislation did not specify that am surge rates would
be changed.” As a result, SCA had no option but to
file a Request for Declaratory Ruling asking that
Commission invalidate its new ASC Fee Schedule. The
Commission refused to do so. As suggested by Chairman
Heath, SCA then filed a Petition for Rulemaking with
the Commission, but the Commission denied SCA’s
Petition. SCA appealed, and Wake County Superior
Court Judge Paul Ridgeway ruled this August that the

new SCA Fee Schedule is invalid and that the prior Fee
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Schedule should remain in place. Since then, the
Commissicn has filed an appeal to reverse Judge
Ridgeway’s Decision and is proceeding as if the Judge
ruling hasg never been issued. Throughout this
regrettable process, SCA has tried in every way to
achieve resolution. Even now, we are seeking an
amendment to address procedures that are not currently
covered in the inwvalid Fee Schedule and to ensure that
relmbursement allows for site of service decisions to
be based solely on clinical judgment, guality outcomes
and scheduling efficiencies, all for the sole benefit
of the injured worker. And that brings me to the
second and most important aspect of this isgue:
Patients. The Commission’s invalidated Fee Schedule
creates a significant reimbursement disparity between
ASCsg and hospital outpatient departments for the same
services. Given how many injured North Carolinians
depend on a community-based surgical care that ASCs
provide, that represents a real threat to patients in
our state. Currently, injured workers are forced to
receive treatment in a more expensive inpatient
getting where scheduling services also takes longer
and results in delays of care. Even the Commission
admits this since it has said the reimbursement

disparity would, and I quote, “.potentially diminish
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the pool of doctors available to treat injured
employees and reduce the quality and timeliness of
care.” The Commission went on to concede, and again I
gquote, “That impact will most likely severely be
realized in our state’s more rural areas where the
guality and availability of effective treatment is
already a greater concern.” SCA agrees that the only
way to ensure injured workers acreoss - access to high
gquality care and effective care is to create parity
between the ambulatory surgery and hospital outpatient
Fee Schedules. We therefore urge you to adopt the
amendment we have proposed, which includes the
following: For those procedures for which CMS has
established a Medicare rate, the schedule of maxlimum
reimbursement rates for services provided by ASCs
would be the same as the maximum relmbursement rates
for hospital outpatient institutional sgerviceg and,
two, for those procedures for which CMS has not
established has not established a Medicare rate for
hospital outpatient institutional services, the
maximum allowable amounts for services provided by
ASCs would be fifty percent of bill charges up to a
cap of $30,000. Charge master increases would be
limited to a zero percent increase for these

procedures for the first three years or a revenue

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152

31



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, October 3, 2016 10

neutral adjustment would be applied as a percentage of
a charge paid. In its proposal, SCA has shown how the
partially invalid rule on fees for institutional
services would be amended to set forth this Fee
Schedule for ASCs. The amendment would eliminate the
confusion that currently exists, lower the cost for
surgical treatment and increase access to timely
community-based care. Moreover, an independent
analysis has determined that this approach will
generate overall savings to the workers’ comp system
in 2017 of 8.8 million dollars. In closing, we
believe the proposed action should be taken both to
correct serious procedural flaws and, even more
important, to give North Carolinians - injured workers
access to the high quality community-based care they
want and deserve. Thank you again for the
opportunity. I would be more than happy to address
any questions you may have. I also have with me Renee
Montgomery, our legal counsel, and Stacey Smith with
Liberty Partners, both of whom are also available to
answer gquestions. And I did want to take a moment to
introduce the administrative members of the SCA team
that are in attendance: Jenny Graham, Cathy Libel
(phonetic), Debbie Murphy, Tom Lowey (phonetic), Cathy

Stout and/or - and Corey Hess and Colleen Lochamy.
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And I want to thank the rest of the team for
attending. And again, thank you for your time today.

CHATRMAN ALLEN: Good. And you stayed under ten
minutes. Thanks.

MS. COLLINS: Yay.

CHATRMAN ALLEN: I have a few questions---

MS. COLLINS: Okay.

CHAIRMAN ALLEN: ---if that’s all right.

MS. COLLINS: That's - cof course.

CHAIRMAN ALLEN: We understand that there is
noise, as I mentioned - the NCCI analysis - and it’'s
just one way of looking at things. Can you please
explain your statement that the NCCI analysis
overstate the costs and understates potential savings
of a change to the ambulatory surgical care Fee
Schedule?

MS. MONTGOMERY: That was actually - if I may, I'm
Renee Montgomery.

CHAIRMAN ALLEN: Ms. Montgomery, if you could step
up to the microphone and make sure---

MS. MONTGOMERY: I can do that. The - Chairman
Allen and Commissioners, again, I’'m Renee Montgomery,
representing SCA, and I was involved in the Judicial
Review matter on behalf of SCA. The - that point has

to do with the fact that the National Council on
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Compensation Insurance - the cost analysis it did - it
assumed that an invalid Fee Schedule was a valid Fee
Schedule, and so they used the invalid Fee Schedule as
the baseline, and that is the concern. By using the
invalid Fee Schedule as the baseline, it overstated
the costs involved and the potential savings. It
overstated costs, so it actually is just not a valid
comparison. To use that as the baseline makes it
appear that it will be much more costly than it really
will. As we said in our proposal, and I think
Ms. Collins eluded to, SCA has done an analysis that
showg that the savings with what it is proposing is in
excess of eight million dollars, so that’'s---

CHAIRMAN ALLEN: I don’'t want to interrupt---

MS. MONTGCMERY: Okay.

CHAIRMAN ALLEN: ---but if this is a good point,
have y*'all provided that independent analysis?

MS. MONTGOMERY: We have. We have,.

CHAIRMAN ALLEN: Okay.

MS. MONTGOMERY: I believe it was set forth in the
proposal itself.

MS. COLLINS: It was. Yes.

CHAIRMAN ALLEN: Okay.

MS. MONTGOMERY: And that 1s what we think that

the Commission should take into account in determining
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the rule. 2And I might also while I'm - while I'm up
here, we also had a concern, which was also stated in
the proposal, regarding the timing of what was asked
of the proponents. It was - the proponents were - if
there was proposals to be submitted, the proponents
were to assume an effective date of Januvary 2017, and
we don’t think that’s a realistic assumption for a new
Fee Schedule., Becausge of the requirements of
permanent rulemaking, that will take significantly
longer than the two and a half - three months, and I
don’t think reading the requirements for a temporary
rule - that it would meet the - any of the criteria
that would need to be met before a temporary rule
could be put in place, so that’s a second concern we
have about the cost analysis that was done, as well as
the directions given to the interested parties.
CHAIRMAN ALLEN: All right. I also wanted to
agk - it’'s my understanding - and perhaps y’'all can
¢orrect me if my understanding is incorrect - that
the - for the states that utilize a Medicare-based Fee
Schedule for workers' compensation, for ambulatory
surgical centers, the nationwide average rate is 146.7
percent, which is substantially lower than the rule
that was adopted by this Commigsion. Do you have any

explanation for why the rule that was adopted by North
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Carolina that has been argued to be inequitable is
substantially higher than the nationwide average?

MS. MONTGOMERY: Okay. Stacey---

MS. SMITH: You want me---? Oh.

MS. MONTGOMERY: Ms. Smith could respond to that.
She works with a lot of other states and is very
familiar with workers’ compensgation schedules.

CHATRMAN ALLEN: Sure,

MS. SMITH: Hi. Thank you, Chairman Allen.
Stacey Smith with Liberty Partners. I work with SCA.
I appreciate the coppertunity. I - and that point was
made both in - well, along the way as far as what the
averages are on a state-by-state basis. I think
looking at that analysis is just a piece of taking a
very small segment of Fee Schedules that exist. I
think that analysis is based on NCCI data and not all
states are NCCI states, so you’'re getting a snapshot
of those. The two meost recent gtates that went to a
Fee Schedule were Connecticut and Alaska. Connecticut
went to a percent of Medicare, and they had parity
between cutpatient and ASC, so they are both paid - I
believe it’s two hundred and ten percent of Medicare
HOPD - ASCs and HOPDs. Alaska did the same thing.
They went through quite a process in rulemaking. They

did not have a Fee Schedule, and so they just issued a

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152

36



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, Gctober 3, 2014 15

rule where HOPDg and ASCs are paid at the same rate,
which is around - they have a - they do something wvery
specific in Alaska, so they use the Medicare as kind
of a baseline, and then they add an Alaska-specific
regional code to that, and it’'s a little bit over two
hundred and - it’'s around two hundred and thirty
percent of Medicare, so it varies from state to state.
And I said - and I would also gay that if the analysis
will be done - if that analysis is what’s going to
hold on part of ASCs, I would like to maybe know what
the national average is for HOPDs and if the current
HOPD Schedule is higher. 8o I think it's - you know,
I think there’s also a lot cof dynamics as far as each
state ig very different on workforce issues, as you
well know. I mean North Carolina has a thriving
economy. Some states may not be as strong. Rates
will be different. Workforce issues are different,
injuries, your whole classification of the industries,
so it’s very hard to look at a state-by-state basis
when you lcok at what the rate is.

CHATIRMAN ALLEN: And I underxrstand that, but I was
just intrigued and - you know, for instance, South
Carclina, one of our neighboring states, utilizes a
Medicare ASC payment rate of a hundred and forty

percent.
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MS. SMITH: Yeah, yeah. And South Carolina went
through some real challenges with their Fee Schedule.
When they went through changes and reforms, because of
the rates that they set and how low the rate was, ASCs
exited the market, and then the hospital ocutpatient
departments exited the market as well, and they had to
come back into session and fix their Fee Schedule to
make some modifications, and that was specific to some
other issues, but there are some very unintended
congequences when you doen’t look at the real needs of
an injured worker and what can happen. So there are
some very specific - Texas is another example where
they put in some pretty significant cuts and had to
come back and readjust that Schedule because they saw
providers moving out of the market, and it ends up
costing employers more at the end because they’re
going to kick it on the indemnity side if they don’'t -
if they don’'t get their workers back fast enough.

CHAIRMAN ALLEN: Okay. And can you explain the
statement that was made that aligning the ASC
reimbursement schedule with ocutpatient allows for site
of service to be based purely on clinical judgment,
guality outcomes and scheduling efficiencies?

MS. SMITH: Yes.

MS. COLLINS: Yeah, I can actually take that. We
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believe that if there’s parity across the Fee
Schedule, then the physicians can decide where the
patient should be cared for, and, you know, obviously,
in an ambulatory surgery environment, we think that's
a faster access, you know, higher clinical quality
situation than we can create in other places.

CHAIRMAN ALLEN: Okay. Aand do you have any, you
know, backup documentation that can be submitted on
that?

MS. COLLINS: I don't. I mean I know that in the
document it said that the Fee Schedule changes were
limiting access and - by making it more diffiecult for
folks to come to the ambulatory surgery center
enviromment, and if we change that and we have parity
in the Fee Schedule, obviously, that would open up
access to those operating rocms.

CHAIRMAN ALLEN: Okay. And can you explain why
the importance is placed on being paid the same as a
hospital outpatient facility?

MS. COLLINS: I think we sghould be paid the same
thing for the same services provided and, again, don't
want to not be able to provide the care and the access
for the injured workers.

CHAIRMAN ALLEN: Okay. Is that disparity that’s

based upon the Medicare Fee - well, Medicare’s rubric
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that has a different rate for hospital outpatient
veréus ASCs?

MS. COLLINS: I’'m not sure I understand what
you’ re asking.

MS. SMITH: I think I understand what you're
saying. I think what you’re saying is the disparity
if you go to an ASC versus HOPD and how the Medicare
Fee Schedule is a different Fee Schedule.

CHAIRMAN ALLEN: Right.

MS. SMITH: I think what - the states that you are

seeing that - you know, Medicare gives you all good
baseline because it’s kind of a standard measure,
right, so every year, you know, yocu have a certain
amount of codes that are covered at a certain rate
coming out of CMS, but I think what’s important when
vou - when you look at a Medicare Fee Schedule is it’'s
not intended to be a Fee Schedule for injured workers.
A Medicare Fee Schedule is for patients over the age
of gixty-five, and they have very different needs, but
it does - it can and does create - cculd create a
baseline of measure, but an injured worker is very
different than, you know, a sixty-seven-year-old, you
know, woman who hurts her knee or needs a procedure
done in an ASC. So while it is in - a good baseline -

and I understand what the approach is to the point -
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to your question, is why parity - why is parity
important. And I think the Commission said it best in

its statement of law in regards to the case that *If

you don’t have parity” - and I‘'m just using the
Commission’s words - “you will have behavioral
patterns take place.” You will have employers

shifting patients into a lower side of service because
that’s for - beneficial to them. You may have, you
know, then the higher side of service have access
issues or there may be a diminishing - you’'re going to
set up tremendous behavioral issues unless there’s
parity, and which that was confirmed by the
Commission. And you want site of service neutrality.
You want an injured worker to be able to go where they
feel that they want to go and not having those
decisiong being made based on the finances of the
system. Does that help answer that a little bit for
you? Is that---?

CHAIRMAN ALLEN: I think so. Okay. I also wanted
to ask about one of the aspects of the proposal that
was made, was that, you know, fifty percent of bill
charges up to a cap of $30,000 for, as I understand
it, the codes that there is not a Medicare
reimbursement rate for.

MS. COLLINS: So, again, just asking for parity.
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And the way that we interpreted the change that

5% was that there are certain CPT

happened on April 1
cedes or procedures that are assigned to CMS asg
congidered approved for an ambulatory surgery
environment and certain ones that are not. So when
NCIC adopted the new Fee Schedule and followed
Medicare standards, we remcved about thirty-seven
procedures from our eligible ligt that we had been
able to do prior in our environment, and those are
some pretty high acuity cases.

CHATIRMAN ALLEN: Were there any efforts to try to
resolve that with the carriers - the insurance
carriers or through UCR?

MS. COLLINS: Through our conversations, and then
also in our proposal.

CHAIRMAN ALLEN: ©Okay. But I take it there was no
resolution with those.

MS. COLLINS: There was not.

CHATIRMAN ALLEN: Okay. Do you have any idea of
what the percentage of the ASC market SCA represents
in North Carolina?

MS. COLLINS: I know that - I think they’re on
record about a hundred and twenty ambulatory surgery
centers in this gtate. T - we are seven of those.

One of our facilities is single specialty, and about
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fifty percent of the others are single specialty,
either GI or I, so pretty significant portion---

CHAIRMAN ALLEN: Okay.

MS. COLLINS; ---of the multispecilalty market, I
should say.

CHAIRMAN ALLEN: 2And, also, I noted in the
proposal and in prior documentation that there was the
assertion the ASCs provide better quality outcomes and
improved return-to-work metrics. Do you have any
information to substantiate that?

MS. COLLINS: Well, I do, and would be happy to
provide that for you.

CHAIRMAN ALLEN: Okay. Very good. Could you
describe to us how and why the discrepancy in payments
impact the doctors providing care?

MS. COLLINS: I think the doctors are concerned
with the cosgst to their patients and the cost to the
employers, and they’re going to choose to take these -
or would like to have the ability to choose to take
these patients to a lower cost environment. And when
we can’t do things, they’'re not on the
Medicare-approved list, obviously, that pushes those
to a higher cost environment, and if we’re not paid in
a way that allows us to have a margin on our business

or to afford to do the volume, then those things are
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going to be pushed into the hospital. So the
physicians are making - being forced frankly to make
those decisions based on finances rather than the best
environment of care.

CHAIRMAN ALLEN: Okay. Help me to understand how
if we were to adopt a proposal that has parity between
the hospital outpatient rate and the ASC rate that
that would create a lower cosgt environment in the ASC.

MS. COLLINS: Do you want to help me with this?

MS. SMITH: So I think - I think the proposal from

SCA presents the parity issue between ASCs and HOPDs.
I think that vou get into cosgt savings by providing
access to care. If you limit access to care to
injured workers, you will see, you know, lower return
to work and - longer return-to-work statistics, and
what you may be saving on the medical benefit side
you're going to - you're going to end up seeing on the
cash benefit side. You’'re not going to have workers
going back to work as soon as possible and having
greater indemnity benefits paid to them. I think for
the SCA proposal of a lower cost site really goes to
these codes that were - thege procedures that were
being done in ASCs prior to the implementation of the
April 1°° Fee Schedule. And what's happening now is

that those codes are being done in a much higher cost
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setting of a hospital inpatient. So that’s where you
get the real savings and a lower cost environment, is
allowing these procedures to go back into an ASC
gsetting, putting a cap on what can be spent, keeping
the control of the costs with reviews and getting them
back into the setting where you can save money through
those.

CHAIRMAN ALLEN: Okay.

MS. COLLINS: Our return-to-work data will help
you — help shed light on that as well.

CHAIRMAN ALLEN: Okay. And who provided the
analyeis of that return-to-work data?

MS. COLLINS: We have - we do - we measure
clinical metrics, and we work with our physicians’
offices to determine all - several (unintelligible)
measures.

CHAIRMAN ALLEN: So it’s an internally-developed
document?

MS. COLLINS: It is.

CHATRMAN ALLEN: Okay. Also, is it truly the case
that ASCs won’t do these type surgeries anymore?

MS. COLLINS: The thirty-two on the---?

CHAIRMAN ALLEN: Right.

MS. COLLINS: Yeah, we can't. I mean we are not -

we’'re not being reimbursed in a way that allows us to
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even cover the cost of implants for those---

CHATRMAN ALLEN: Okay.

MS. COLLINS: ---procedures.

CHATRMAN ALLEN: And, i1f so, how does that
diminish the pool of doctors available?

MS. COLLINS: It doesn’t diminish the pool of
doctors. It diminishes the access.

CHATRMAN ALLEN: Okay. Okay. 8o, in effect, this
is really an ilssue about inpatient versus ASC under
Medicare.

MS. COLLINS: Part of the issue ig that. Yes.

CHAIRMAN ALLEN: Okay. Were ASCs really getting
paid the same under the bill charges model as the
outpatient facilities?

MS. COLLINS: I don’t believe that Schedule was
the same either. No.

M3. SMITH: Well, no, the procedure - it was - let
me - since those bill charges. I mean ASCs were paid
a hundred percent of bill charges in - around 2008.
You all made some reforms in 2009, I believe, and---

MS. COLLINS: And it went to sixty-seven percent
of bill charges.

MS. SMITH: Walt. It was seventy-nine percent
then. Yeah. And then ASC and HOPD were at - both at

seventy-nine percent. And then a couple of months
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later, there was the fifteen percent reduction to 67,
I think, .15 of---

MS. COLLINS: 15.

MS. SMITH: ---bill charges.

CHAIRMAN ALLEN: Okay.

COMMISSIONER CHEATHAM: Even after---

CHATRMAN ALLEN: Commissicner---

COMMISSIONER CHEATHAM: Even after sixty-seven
percent of bill charges, were not outpatient hospital
bill charges higher than ASC?

MS. COLLINS: The Fee Schedule for hospitals
typically is higher than it is for ambulatory surgery
centerg, so, ves, because of that.

COMMISSTONER CHEATHAM: So the Fee Schedule
today - you’ll be getting less than the hospitals?

MS. COLLINS: That’'s correct.

COMMISSIONER CHEATHAM: The Fee Schedule that you
are proposing - you would be getting the same thing?

MS. COLLINS: Correct.

COMMISSIONER CHEATHAM: And how much of an
increase would that be?

MS. COLLINS: Do you know? Do you have that math?

MS. SMITH: It‘s a forty percent - it’s a forty
percent reduction actually off of the bill charges

numbeXx.

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152

a7



i0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, Ociober 3, 2016 26

COMMISSIONER CHEATHAM: But---

MS. COLLINS: From where we were in April---

MS. SMITH: Yeah.

MS. COLLINS: ---of 2015.

MS. SMITH: From the valid Fee Schedule in effect
right now, which is 67.15 percent of bill charges, to
the SCA proposal is a forty percent reduction in
medical costs.

COMMISSTIONER CHEATHAM: TI'm sorry. I still missed
it. Let’s back us up two years. Sixty-seven percent
is in place. How much were hospital outpatient
receiving for - on the whole, on the average for---

M8. SMITH: I don’t - I don’'t think---

COMMISSIONER CHEATHAM: ---game service as — at an
ASC?

MS. SMITH: Yeah. I don‘t think - we can - we can
look up that data, but I don’t think we can provide
that answer to you right now. 2ll we ¢an do is quote
a relative basis of what was happening in the ASC
space.

COMMISSIONER CHEATHAM: My sense is that back then
the fees going to hospitals were a good deal higher
than ASCs which in fact recognized the lower cost
structure and that that’s what you‘re talking about

eliminating. Correct?
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MS. COLLINS: Well, what we’re - I would - my
impression is that the hospitals were reimbursed
higher than us at that time. Yes.

COMMISSTIONER CHEATHAM: Right. That’s mine as
well.

MS. COLLINS: Yes. Yes.

COMMISSIONER CHEATHAM: Thank you.

CHAIRMAN ALLEN: All right.

MS. COLLINS: Thank vyou.

CHAIRMAN ALLEN: Thank you.

MS. COLLINS: Thank you all very much.

CHAIRMAN ALLEN: Next, I'll recognize and yield
the floor to John McMillan.

JOHN MCMILLAN

MR. MCMILLAN: Thank vou, Mr. Chairman, members of
the Commission. I’'wm John McMillan. I'm speaking this
afternoon on behalf of employers, employer
assoclations and insurance carriers, those who pay the
workers’ compensation benefits to injured workers and
their healthcare providers. The list of these
entities appears on page five of the written comments
submitted to the Commission on September 26, The
medical costg for the North Carolina workers’
compensation system have been an issue for decades,

and there have been numerous attempts to bring them in
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line with other states, states with which North
Carolina competes for economic development. Beginning
in 2012, the employer and insurer communities began
meeting with represgentatives of the providers in a
negotiation process that lasted almost three years.

We agreed to and jointly paid for a consultant who
assigted with providing relevant information to all of
the parties. We engaged a prominent mediator who met
with both sides and with Chairman Heath to help
develop Fee Schedules that, one, ensured that worker -
injured workers are provided the services and standard
of care required by the Workers’ Compensation Act;
two, providers are reimbursed reascnable fees for
providing these gervices and, three, medical costs in
workers’ compensation claims are adequately contained.
Agreements were reached on the revised Fee Schedules.
It was a negotiation process in which there was give
and take on all sides with the objective being to meet
the statutory standards. Proposed rules were
promulgated by the Commigsion and published in the
North Carolina Register. A public comment period was
noticed, a hearing was held, and the rules with the
new Fee Schedules were adopted. Under the pfevious
North Carclina Fee Schedule, ambulatory surgery

centers’ reimbursement for workers' compensation
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injuries was thirty-one percent higher for knee
arthroscopy and forty-nine percent higher for shoulder
arthroscopy than the thirty-three state median
reported by the Workers’ Compensation Research
Institute. Employers and insurers agreed to the
mediated settlement in an effort to avoid litigation
on these issues. That has been successful except for
cne group - Surgical Care Affiliates, LLC. They claim
that they did not participate in the Fee Schedule
discussions or rulemaking process; our position is set
out in our written comments, is that they did through
their representatives at the Medical Society, but that
is a discussion for another day. As you consider the
proposed rule for ambulatory surgery centers, we would
ask that you consider adopting the Schedule previocusly
adopted through the rulemaking process or, in the
alternative, adopt a phased-in Fee Schedule that would
provide for reimbursement rates of a hundred and fifty
percent of the Medicare ASC facility specific amount
when fully implemented. That would put North Carolina
in line with our neighboring states of South Carolina,
which 18 one hundred and forty percent, and Tennessee,
which is a hundred and fifty percent; closer to the
median of the states that use Medicare reimbursement

methodology. For our complete gtatement, please refer
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to our written comments previously submitted. And
I'1l be glad to attempt to respond to any questions
you might have.

CHAIRMAN ALLEN: I have often heard that the Fee
Schedule as it was adepted - and I think it’s an apt
analogy - it’s like a finely-woven rug and that once
vou pull one thread out, the rest of it can become
unwoven. Is that a falr assessment?

MR. MCMILLAN: I think it is. I don’t want to
spend a lot of time on who was representing who at
these - at this long, drawn-out, three-year process.
Linwood Jones is going to speak for the Hospital
Association, and the hospitals own ambulatory surgery
centers, go they were participating. ASCs were
participating through their representatives in the
Hospital Associaticn. The Medical Scciety was
actively participating, was a principal participant in
all of the discussions. &and hiring the consultant in
the mediation, an agréement was reached, and it was a
landmark agreement, and we came to a resolution based
on Medicare Fee Schedule which is in place in most
other states and works.

CHAIRMAN ALLEN: And what is the position, if
there is a unified position, amongst your groups that

you repregent on the adoption of a rule provision that
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would account for procedures that could be done at
ASCs that are not paid for by Medicare?

MR. MCMILLAN: I’'ve asked that question. My
understanding is two things: One i1s the Commission
can adopt a Fee for any such procedures that fall into
that category, but, second, that virtually all
procedures are included in the Medicare Fee Schedule.
Where we get into issues is some of these procedures
are bundled, and they include all aspects of the
procedure, and sometimes some pieces of that are
pulled out. I don‘t think that’s a separate procedure
as such, and it’s - in the Medicare Fee Schedule, it’s
woven into the - into the overall price. When they
pull it out, then they create an issue.

CHAIRMAN ALLEN: And have any of the proposing
entities worked out contractual arrangements with ASCs
outside the Fee Schedule that you are aware of?

MR. MCMILLAN: I don’'t know.

CHAIRMAN ALLEN: Okay. Given that we are supposed
to balance the three factors that I talked about
earlier and the two hundred percent Medicare ASC rate
was acceptable for cost containment purposes in 2014,
2015, what is the impetus now to move it further at
this time?

MR. MCMILLAN: Well, the two hundred percent was a
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negotiated settlement with the give and take, and the
one hundred and fifty is more aligned with what the
average is. I think you correctly stated that the
average is slightly under a hundred and fifty

percent - one forty-six - one forty-seven, and our
neighboring states of South Carolina and Virginia are
one forty and one fifty percent - South Carolina and
Tennessee. Virginia is undergoing rulemaking as we
gpeak, and the General Agsembly in Virginia instructed
the Commission to adopt a Fee Schedule, and they’re in
the process of doing that, so they - I think they have
a meeting within the next two weeks to discuss the
Virginia's Fee Schedule.

CHAIRMAN ALLEN: Okay. Are you aware of any
states that have switched to a Medicare - percentage
of a Medicare-based Fee Schedule that have later gone
back and revised the Fee Schedule rate?

MR. MCMILLAN: I'm sure there may be some, but T
don't - I don‘t know that.

CHAIRMAN ALLEN: Okay.

MR. MCMILLAN: I will point out that Surgical Care
Affiliates does business in many, many statesg that are
under the thirty-three state average, and there’'s a
ligt of theose in our written comments, but there are a

lot of states in which they have facilities that
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operate.

CHAIRMAN ALLEN: Are you aware of any state that
has---? I’'m sorry. Were you about to say something?

MR. MCMILLAN: No. No.

CHAIRMAN ALLEN: Okay. Are you aware of any state
that has subsequently adjusted the rate significantly
downward as--- |

MR. MCMILLAN: I‘m not.

CHAIRMAN ALLEN: ---one of y'all’s proposals---

MR. MCMILLAN: I am not.

CHAIRMAN ALLEN: ---suggested?

MR. MCMILLAN: I am not.

CHAIRMAN ALLEN: Okay. Do you think that our
workers’ compensation system in North Carolina is
structurally similar to that of the other states, such
as South Carclina and Tennessee or Virginia?

MR. MCMILLAN: Every state is a little bit
different, but when you say substantially similar, I
would say that they are substantially similar.

CHAIRMAN ALLEN: Okay. Y'all have any further
questions? Okay.

MR. MCMILLAN: Thank you very much.

CHAIRMAN ALLEN: All right. Thank you. Thank

you, Mr. McMillan. Mr. Linwoced Jones.

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152

55



10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, October 3, 2016 34

LINWOOD JONES

MR. JONES: Thank you, Mr. Chairman, and
Commissioners. I'm Linwood Jones, general counsel
with the North Carolina Hospital Association.
Commissioner Ballance, I know you’'re getting tired of
seeing me here. TIt’s like fifteen years I’'ve been
over here talking about Fee Schedules for hogpitals.
I did -~ we did file a comment letter last week, and
it's - the proposal - at least part of the proposal
was the same as Mr. McMillan had stated. Let’s, you
know, adopt the rule we had in place that was
negotiated before, which would have hospitals and am
surges at two hundred percent of Medicare beginning in
January of next year. That is still our proposal.
I'll get to the hundred and fifty percent igsue in a
minute. There are some areas where we - despite that
being our proposal, there are actually some areas we
agree with some points SCA has made, but, overall,
those don’'t change our opinion about what we'’ve
already negotiated and agreed to and what we think is
right here. First of all, we don't like Medicare -
being tied to the Medicare Fee Schedule for the very
reason they'’ve stated. It was developed for elderly
Medicaid - Medicare patients, not for a workers’ comp

population that’sg typically younger and has different
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needs. So that’s - it’'s - you know, we debated a long
time, as John talked about. It took a long time for
the Hospital Assoclation to agree to a - to get to the
Medicare Fee Schedule gystem to tie our rates to
because it presents several - a number of problems for
us; the biggest of which I think - and this is what
drove the rates more than anything else - is locking
at what the rates were in other states. If we had to
agree or disagree on a settlement with the payers
based on how much financial impact this had on
hospitals, we never would have come to an agreement.
It was huge. It was a fifty - sixty - seventy million
dellar hit just in the first year, so it was a
subgtantial reduction moving from the sixty-seven
percent cf charges in the'implant carve-out to the -
what was two hundred and twenty percent of Medicare
and what could be two hundred by next year. Ancther
point on that: Most what hospitals are looking at -
and am surges may do the same; physicians, too -
they’'re looking at what the other commercial payers
are paying and what is BlueCross paying me, what is
United paying me for this business. Those are their
benchmarks for what they consider to be an appropriate
payment. Medicare at two hundred percent is lower

than what hospitals are typically paid on Medicare
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outpatient, but, again, if that were the only factor
driving this, then we wouldn’t have been able to agree
to it, but we obviously had to look at the plain
numbers of what other states were looking at as far as
percentages, and you just don’t see many percentages
above two hundred percent in the other states that we
looked at. So there is some - there is an issue there
about using Medicare, but we’ve sort of agreed to it
because it's a transparent system, and, frankly, we
couldn’t find another system to tie it to. We looked
at the State Health Plan. We looked at tying
hospitals for workers’ comp to their commercial plans,
but none of that’s transparent to payers; Medicare is.
All their rules are published. The rates are
published. You know what you’re dealing with as a
payer, and so a lot of that played a big part in
driving what we eventually agreed to and recommended
to the Commission. A few other notes - and these are
more about comments and questions I’ve heard as we'’ve
been sitting here. There was some reference to a memo
we had in - that the Hospital Association had in 2012
or 2013 gaying am surge is not in the legislation.
That's - I probably wrote that. I don’'t remember
that, but that’'s probably true. At the time we were

dealing with this in the legislature, the focus just
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at that time was physicians and hospitals, with the
understanding that the Commission had the authority to
deal with everybody else without us having to put it
in legislation, so that’s part of the thinking behind
why that wasn’t in the legislation. Another point
where we are - we’'re still looking at it - and we put
this in our comment letter - is we’re still unclear on
NCCI's analysis, and that’s mostly because we don’t
know what documentation they used, what factors they
looked at. We’ve had a consultant that does workers’
comp Fee Schedules in other states, including Georgia
and some of the other southern states, take a look at
this. We’re not saying it’s not valid. We're just
saying we don’t know some of their assumptions yet,
and we’ll try and dig into that a little more this
week and follow-up with vou all by written comment on
that. There was some comment about a hundred and
forty-six percent national average, a hundred and
fifty percent. We had a long discussion about that
during the mediation and in the year or two leading up
to mediation that while some reports, including WCRI,
may show that as the average, you — so I think the ASC
said vou can‘t really compare a state to state. Some
of these states carve out implants and treat those

differently, and that makes a huge difference
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comparing one state to another. We heard the same
thing in South Carolina that the ASCs did after they
passed a rate that low at a hundred and forty percent.
I wasn’t aware of what happened to the ASCs, but we
knew the hospitals were exiting the market, didn’t
want to take the business anymore, and that did go
through litigation there, too, I think, and may have
been resclved by adding implants back into the hundred
and forty percent. I forgot how it was resolved, but
there was an igsue with going to a rate that low.
There was some discussion about ASC rates versus
hospital outpatient rates, and, Commissioner Cheatham,
I think you kind of seized on the difference there. A
lot of that - it’s all driven by Medicare, and the
reascn there’s a difference in Medicare is because of
the costs. The hospitals are going to have higher
costs. That was true when we were billing charges,
too. We’'re always going to have higher costs because
we're bringing in the costs of the ED, operating the
facility twenty-four/geven. There are a lot of
overhead costs that go into everybody’s rates whether
it’s a workers’ comp payer or BlueCross making the
payment. So Medicare has that difference there, but
there are other reasons for that other than just the

overhead. We had ocur consultant - and we'll follow-up
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in more detail on this. We had our consultant look at
over three thousand procedures that are done by ASCs
and hospitals, and out of those - well, let me back up
a minute. Medicare determines - looks at these costs
in coming up with what they call a weight, and that
weight goes into setting these rates. They set it for
hogpitals, am surges and probably any other facility
that’s on some kind of Medicare Fee Schedule. So we
had ocur consultant look at the weights. There were
about three thousand of them, and two thousand, nine
hundred and fifty-two times the hospital outpatient
rate - or weight was higher than the ASC weight. &2
hundred and twenty-five times it was the other way
around. So I think what’s driving that is that the
procedures may look the same. It may be a knee
surgery here and a knee surgery there, but you may
have lab, imaging and other services that are working
their way into the hosgpital outpatient procedure that
aren’t necessarily captured in the ASC procedure, so
there’s some - there’s some cost reason for the
difference there by Medicare. The thirty - I heard
thirty-two and I heard thirty-seven procedures not
covered by Medicare. 1I'm not -~ I'm not sure exactly
what that igs. If - it could be as John said. It’'s

things that Medicare considers you to already be paid
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for on the overall procedure rate. I don’'t know that.
I haven’t - we haven’'t looked at what those are. We'd
be interested in knowing more about that. Certainly,
if it's a full procedure and Medicare is not covering
it, it needs to be paid for by workers’ comp, but if
it’g something that’s gotten - if it’'s a procedure
that’'s been bundled up into a rate you're already
being paid, that’s a different issue that would have
to be looked at, I think. I’11 stop there. TI’ve
tried to tackle the questions I heard, but I don't
know if you have more.

CHAIRMAN ALLEN: Do you know what percentage of
ASCs are hosgpital-owned in North Carolina?

MR. JONES: I don’t, but we think they’re around
half, maybe more.

CHATRMAN ALLEN: And I - and I believe the other
Commissioners - heard - and, perhaps, we woculd learn
for the first time at a recent WCRI conference that
hospital-based ASCs arxre billing as outpatient
entities. 1Is that correct?

MR. JONES: That’'s correct.

CHAIRMAN ALLEN: Okay.

MR. JONES: Well, most of them are. Some of them
bill the exact same way an SCA facility would bill.

Tt depends on how they’re structured and whether they
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qualify under Medicare to do that.

CHAIRMAN ALLEN: Okay.

MR. JONES: So this is all driven by Medicare.

CHAIRMAN ALLEN: Right. Is it equitable for a
hospital-owned ASC to be billing at an outpatient rate
when an ASC - or for the purpose of this question, an
SCA-owned ASC is billing at a reduced rate?

MR. JONES: Well, we think so because the hospital
outpatient is capturing additional costs an ASC is not
going to have. That’s the overhead that’s coming in
from running the ED and the other facilities. There’s
also - there may also be - and I'm not familiar with
them all, but there are requirements a hospital
outpatient facility, even an ASC operating as an
outpatient facility, has to meet that an ASC doesn’t
necessarily have to meet. Now I having said that,
Congress has just changed the rule for off-campus
hospital outpatient departments to put them on the
same billing as an ASC, and that’s because the
hospital off-campus department doesn’t have these ED
costs and other things to work into their rate. So
they’re - Medicare is kind of going the other way.
They’'re bringing the off-campus hospital outpatient
rates down towards the ASC rate going forward.

They’ve grandfathered in the existing facilities.
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COMMISSIONER CHEATHAM: I just - a quick
follow-up. You have mentioned that there are certain
requirements of outpatients - cutpatient departments
that differ from ASCs. Did I understand that
correctly?

MR, JONES: I believe that’s right. Now I don’'t -
I don't - are you about to ask what they are or---?

COMMISSIONER CHEATHAM: I am.

MR. JONES: Ckay. Well, we’ll have to follow-up,
and I think it's more being tied into the emergency
department, having call ensured around the clock,
certain clinical requirements of having your medical
records tied into the hospitals. Some of that'’s going
to drive costs, and some of the additional costs are
just being driven by the overhead from the ED and
other---

COMMISSIONER CHEATHAM: Okay.

MR. JONES: ---facilities moving into that rate.

COMMISSIONER CHEATHAM: That’s enough.

MR. JONES: Right.

COMMISSIONER CHEATHAM: I just needed an example.

CHAIRMAN ALLEN: The Fee Schedule in 2015 was a
substantial reduction for all medical facilities. How
hasg that gone?

MR. JONES: It didn’t go well when I informed my
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members about it, but they’ve - as far as I know,
they’'ve learned to live with it. The payment issues
we were anticipating have not been as bad as we
expected because no one elsgse - BlueCross, no one else
uges Medicare as their fee payment system, and sc the
concerns were, were the payers ever going to be able
to tap into the Medicare system and figure out the
payments. And there have been some lssues with it,
but I think most of the larger payers have it figured
out.

CHATIRMAN ALLEN: Do you have any information
regarding how it has affected patient care in any way
or changed site of service selection?

MR. JONES: We wouldn’t know about any change
between hospital outpatient and am surge. I don't
think it has created access problems, at least not
among our members that we know of.

CHAIRMAN ALLEN: Yeah. Are there any hospitals
that you’re aware of that are refusing or choosing not
to take workers’ compensation patients due to the
reduction in fees?

MR. JONES: Not that we’ve heard.

CHAIRMAN ALLEN: Okay.

COMMISSIONER CHEATHAM: And I presume all

hospitals are continuing to take Medicare patients?
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(OFF

MR. JONES: They all - out of all of them that I
know take Medicare.

COMMISSIONER CHEATHAM: Just as they - I mean,
there’s no denial of access to care there that you
know of?

MR. JONES: Right. 1It's - that’s a much bigger
volume, and that’s part of the reason they will
continue taking it at lower rates. Yeah.

CHAIRMAN ALLEN: All right. Thank you, sir.

MR. JONES: Thank you.

CHAIRMAN ALLEN: We would like to take about a
ten-minute recess, see 1f there are any follow-up
questions for the other participants. So we’ll go off
the record, and everyone will stand at ease for about
ten minutes, so we’ll get back on the record about two
ten.

THE RECORD)

CHAIRMAN ALLEN: All right. We're back on the
record. Before we go into any additional guestions,
it’s my understanding no other persons have signed up
to speak. Is that consistent with everybody’s views
here? All right. There are a few additiocnal
questions, and, first of all, this is directed at SCA.
The independent analysis - we do not seem to have

received that here at the Commission. Can that be
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forwarded to us? It’'s referenced---

MS. SMITH: TI---

CHAIRMAN ALLEN: Yes, please come.

MS. SMITH: Yeah. Sorry. I think what we
provided was the broad range numbers, so how the
analysls was conducted is we took the NCCI modeling,
you know, because they take the percentage of what
ASCg are within the Medical Fee Schedule, what the
savings or costs would be; then they apply the
discount based on the outliers, so fifty percent
discount on reduction, eighty percent increase based
on a Fee Schedule increase. We used that methodology
and gave you the high top line numbers, but we’ll be
more than happy to provide the more granular data, and
I think that will help, and maybe even getting NCCI
involved and using some of the data from the ASC
community that they can provide to NCCI and using that
data to provide - I think that may give you all a
better baseline.

CHATRMAN ALLEN: Yes, 1f you would provide that
data. What’'s a reasonable timeframe for that---

MS. SMITH: I’1ll have to check with---

CHAIRMAN ALLEN: ---to be produced?

MS. SMITH: 1I’'ll have to check with SCA and I

think some of the other providers, but we’ll get back
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with you tomorrow on the timeline.

CHATIRMAN ALLEN: Very well. If you could let
Kendall Bourdon know that information, please.

MS. SMITH: Sure. Thank ycu.

CHAIRMAN ALLEN: Okay. And, also, are y’all aware
of any circumstance where an SCA has stopped providing
care to injured workerg in states that have a lower
than two hundred percent rate?

MS. SMITH: Yeah, that’s a great question as well,
Chairman Allen. I think what we would like to be able
to provide - and I think some analysis that should be
conducted prior to moving into a new schedule is when
you look at these averages - what, the hundred and
thirty, the hundred and forty percent ASC - is what
happened in those states to patients getting care on
ASCs’ markets. For instance, in Texas, when Texas did
some pretty significant cuts, both on the HOPD and ASC
Fee Schedule, ASC stopped seeing patients, so there
were some real negative consequences, and so I know
there are some deadlines coming up on the 10, but
maybe it’s something we should do a deeper dive in to
see what happened and how injured workers’ access to
care and ASCs were impacted when those rates went to a
certain level. I think that’'s an important analysis

because we can talk about a hundred and thirty, a
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hundred and fifty, a hundred and seventy; the real
question lg when you move to that rate, what does it
do to access? And I think the only way you can do
that is to go back in some of these states and lock at
some historical context. There was scome data that was
provided in Hawaii. Texas referred - used this data
in their - when they went through these Fee Schedule
changes where you saw some real changes in the quality
of providers when the Fee Schedule was reduced. You
ended up - you may have some providers out there
providing the care, but they’re not necessarily the
quality of care, and you’re not getting the clinical
outcomes, but Hawali did do some pretty extensive
research on that, and we’ll be more than happy to
provide that to the Commission for you to look at.

CHAIRMAN ALLEN: Yes, if you would, and also
provide the data from other states to the degree that
v'all have that. That would be very helpful.

MS. SMITH: Just a caveat on that. It is very,
very difficult to get workers’ comp data because the
carriers hold it and NCCI holds it, and so maybe the
Commission can help assist in that matter as far as
finding - getting us some access to the Medical Fee
Schedule component of the whole workers’ comp spend

historically and what portion of that was ASCs. Maybe
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we can - it’s just very, very difficult. It’s a very
opaque data system - data set,

CHAIRMAN ALLEN: Okay. I understand. If you
could, walk ueg through the site of service selection
process and how parity between hospital outpatients’
and ASC rates is so important in that. So, you know,
we're — we don’t operate in the environment where
y’all are coming from, obviously, so it’sg hard for us
to understand. We’d like to have y’'all have the
opportunity to explain that.

MS. COLLINS: Yeah. I mean I think I understand
what you’'re saying, and it’s a gocod question. I think
that where we’re coming from ig that, again, we think
that we should be paid in our environment the same as
the care that’s provided in other environments. And
ag far as how that limits determination of where care
is administered, I think a physician is going to
choose to go to the most convenient place that he can
go, and I think, for example, if he has the ability to
come to an ambulatory surgery center, that ambulatory
surgery center is not reimbursed at a level that
allows the costs of that care to he covered, those
cases are goling to go to the hospital. They’re going
to go to the heospital environment, and that’s the part

that we could control if we were paid equitably.

GRAHAM ERLACHER & ASSOCIATES
3504 VEST MILL ROAD - SUITE 22
WINSTON-SALEM, NORTH CAROLINA 27103
336/768-1152

70



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Full Commission Public Hearing, October 3, 2016 43

CHATRMAN ALLEN: And 18 there any documentation
showing the asserted delay in care that is alleged
because of the differential in rates?

MS. COLLINS: I don‘t know that there’s anything
specific---

M3. SMITH: Yeah. 8o i1t---

MS. COLLINS: ---to North Carolina.

MS. SMITH: Yeah. 2And we can - this all goes back
to data sets. I think a broader question is that we -
the akility for this sector - or for providers to get
data to give you the answers that you’re asking is so
limited because cof who holds that data set, but we
can - we'll do our best to try to find you some
answers on - I know that SCA has some internal
return-to-work statisticsg, care statistics. I do just
want to touch on one point that was brought up during
the earlier discussion, and that’s just scme questions
about HOPDs, hospital outpatient, hospital-owned ASCs,
you know, SCA ASCs, other ASCs. 2An ASC is a licensed
legal entity, and if a hospital owns an ASC, they own
a Medicare-certified ASC, and if they are billing at
HOPD rates, they are - they basgically are committing
Medicare fraud. They have to bill at the ASC Fee
Schedule rate. Now a hospital can have an cutpatient

center, and it can be - if they want to call it
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ambulatory surgery center, that’s fine, but it’'s - it
it’s not a licensed Medicare-certified ASC, it is an
HOPD and they’re billing at the higher rate, so I
think it’s real - and physicians cannot have ownership
in HOPDs. The hospitals can have ownership in ASCs,
so there’s - they are very distinet legal entities,
and there’s no squishiness on how you bill because it
is set up by - an ASC is a Medicare-certified facility
and the licensing is such, so I just wanted to provide
that clarity.

CHAIRMAN ALLEN: Ckay.

COMMISSIONER CHEATHAM: I‘ve got a couple of
questions. Sorry. I want to go back to a statement
that I believe maybe Ms. Smith made that - you know,
we talked about the different percentages as
multipliers and the real question being what does that
do to access. I'm really interested in what does that
do to revenues. When you were at the sixty-seven
percent level, what multiplier of a Medicare rate
would 1t have taken to break even?

MS., SMITH: I don’t think - I don’t have that
historical data, and T think it varies from ASC to
ASC. I think it depends on the provider. Soc I
think - is - so your question is as far as what would

a - what would that revenue rate have been translated
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to an ASC Schedule, right, and that’'s what you---7

COMMISSIONER CHEATHAM: Translated to a multiplier
times---

MS. SMITH: Multiplier, right, right.

COMMISSIONER CHEATHAM: ---the Medicare rate.

MS. SMITH: Right. 2And we don‘t - I don’t have
that data with me, but we can - but we---

COMMISSIONER CHEATHAM: Could you get it?

MS. SMITH: I think we can try. Yeah.

COMMISSIONER CHEATHAM: 1I'd be very excited. That
would be great.

MS. COLLINS: And please understand that our goal
is net to break even at that rate.

MS. SMITH: Yeah.

MS. COLLINS: That’s not our goal, even remotely.

COMMISSIONER CHEATHAM: Right. I understand that,
but I think that would be helpful and---

MS. SMITH: Well, I - what I can provide for you
is the analysis that we did based on going to a two
hundred - to going to a parity with the HOPD based on
bill charges to the two hundred percent of Medicare
HOPD starting in ‘17, and that would be a forty
percent reduction in savings tc the workers’ comp
system.

COMMISSIONER CHEATHAM: I’m prcbably less
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interested in that than my other question, but okay.

M8. SMITH: But I think it’s almost relatable, but
I think - so we can back out that data for you because
if we can - if we can show savings based on a Medicare
Fee Schedule from bill charges, then we can probably
provide what that rate may have been. Now, given that
the codes have changed, the payment underlying
Medicare codes have changed from year to year because
of CMS’s annual adjustments to the Fee Schedule every
calendar year.

COMMISSIONER CHEATHAM: Do you generally agree
that your overheads at ASCs are less to some---

MS. SMITH: ©Oh, I can’‘t---

COMMISSIONER CHEATHAM: ---magnitude than hospital
outpatient?

MS. COLLINS: I'm sorry. I was talking to
{(inaudible) .

MS. SMITH: ©Oh. I - no, she asked if the overhead
is less in an ASC than a hospital. I think - I think
that is a generally discussed - that is a general
agsumption, yeah, but I---

COMMISSIONER CHEATHAM: Do you know---

MS. SMITH: ---don’'t think that’sg---
COMMISSIONER CHEATHAM: ~---how much less?
MS. SMITH: ---relevant to the workers’ comp
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system because I don’t - I don’‘t think the employer
should be subsidizing a - you know, should they be
subsidizing a hospital emergency room? So, you know,
I think you have to look at it in the context of care
to workers, right, and getting injured wcrkers back,
and there’'s always all these other issues of uninsured
patients and, you know, the overhead that hospitals do
have because they are, you know, Charity Care, and
they are those emergency room providersg, but I think
in the context of a workers’ comp system we have to
talk at - what is at heart is getting injured workers
back on the job as quickly as possible, which saves
employers money.

COMMISSIONER CHEATHAM: So do you have any idea
what the difference in overhead percentage might be?

MS. SMITH: I don't.

COMMISSIONER CHEATHAM: No?

MS. SMITH: No.

COMMISSTIONER CHEATHAM: Have you had any access to
care issues for just Medicare patients at all?

MS. SMITH: Well, Medicare 1s a totally different
patient population.

COMMISSIONER CHEATHAM: I agree.

MS. SMITH: Right.

COMMISSIONER CHEATHAM: 1I've recently become well
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aware of that. Thank you,

MS. SMITH: I just - I - it’'s just a different - I
think it’'s a different patient population. There
are - there are---

COMMISSIONER CHEATHAM: But there are no access to
care issues for Medicare in the ASCs?

MS. SMITH: I can’'t answer specifically tc ASCs,
but I can answer on a more broadly point. I think if
you just moved into Medicare, what vou are - you will
find is that there are a lot of providers that don’'t
take Medicare, and it is a problem that policymakers
contemplate all the time, is - you know, with the
spend in the Medicare Program and making sure
reimbursement ig sufficient in guaranteeing access and
what we have seen specifically in the Medicare
Program - and we can provide that data to you - is
providers leaving the Medicare system because it
doesn’t reimburse high enough. You see it in
cardiclogy. You see it in general practitioners. You
see it acrossg the board in the provider spectrum that
they are withdrawing from the Medicare system because
it doesn’'t reimburse at a higher - a high enocugh level
to cover their costs, so we’ll be more than happy to
provide that data - how many providers are leaving the

general Medicare system because of low reimbursement.
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And Washington ig actually taking this into
congideration. They’'re moving to all these
alternative payment models and, you know, bundled
payments and - because they know - they’re trying to
address this.

COMMISSIONER BALLANCE: Are ambulatory surgical
centers more likely than, say, hospitals or hospital
outpatient facilities to be located in rural,
underserved areas?

MS. SMITH: You can answer that?

MS. COLLINS: No, not typically. We’'re seeing
actually more and more of those models; obviously,
very restricted in a CON state, as you all know.
Typically, they’re located within about a three-mile
radius of a hosgpital.

COMMISSIONER BALLANCE: Thank you.

MS. COLLINS: And we dc take care of Medicare
patients. I want to make sure you know that.

MS. SMITH: Yeah, yeah, yeah.

CHAIRMAN ALLEN: And I have a follow-up to
Commissioner Ballance’s question. Does SCA have any
facilitiesg that are in a rural or underserved area?

MS. COLLINS: Well, I'm going to offend one of my
facilities that's represented here, but, yes, we do.

We have - in Wilson, North Carolina,
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CHAIRMAN ALLEN: Wilson. Okay. No further
questions, so we will go off the record momentarily.
I want to thank everybody for being here today and the
comments that we’ve received and the material that has
been provided to date and will be provided after
today’s date. It has been egpecially helpful, and,
you know, the Commission will take it under
consideration, and, you know, if you’‘re going to be
submitting any additional comments, as I stated
before, be sure to check in with Kendall Bourdon to do
that. Also, we have a rulemaking list serve that
Xendall helps maintain. I would suggest that you
gign-up for that as well to be apprised of any
rulemaking develcopments, you know, whether in regards
to this or any other things, including E-filing. We
have some rules that are upcoming with that. So, with
all that said, thank you all for being here and thanks
for coming. We’ll go off the record.

{(WHEREUPON, THE HEARING WAS ADJOURNED.)

RECORDED BY MACHINE
TRANSCRIBED BY: Lisa D. Dollar, Graham Erlacher and

Associates
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PROPOSAL TO THE NORTH CAROLINA INDUSTRIAL COMMISSION
TO AMEND PARTIALLY INVALID RULE 04 NCAC 10J .0103

September 26, 2016

To:  Kendall Bourdon
IC Rulemaking Coordinator
North Carolina Industrial Commission
Delivered via email to kendall.bourdon@ic.nc.gov

Pursuant to the North Carolina Industrial Commission’s September 2, 2016
Notice of Public Comment Meeting, Surgical Care Affiliates, LLC (“SCA”) respectfully
submits the following proposal, which addresses fees for institutional services in
Workers’ Compensation cases. This proposed amendment addresses the maximum
allowable amounts for services provided by ambulatory surgical centers (“ASCs”) in
Workers’ Compensation cases under North Carolina’s Workers’ Compensation Act.

As an initial matter, the Commission’s attempted adoption of a new fee schedule
for ambulatory surgical center services as set forth in 04 NCAC 10J. 0103(g) and (h)
(also referenced in 04 NCAC 10J. 0103(i)), and the amendment of the Prior Rule,
specifically 04 NCAC 10J .0101(d)(3), (5), and (6) has already been declared invalid and
rendered ineffective by the Wake County Superior Court’s August 9, 2016 Order in
Surgical Care Affiliates, LLC v. N.C. Industrial Commission (16 CVS 00600). The
Commission has proceeded with its request for proposed amendments as if this judicial
decision was not made. Similarly, the cost analysis requested by the Commission
wrongly compares new ASC fee schedules to the ASC fee schedule that has been
declared invalid. As a result, NCCI improperly overstates the costs and understates the
potential savings of a change to the ASC fee schedule.

SCA manages seven ambulatory surgical centers in North Carolina and has an
ownership interest in each of these centers through wholly-owned subsidiary corporations
(hereinafter “SCA ambulatory surgical centers”). The SCA ambulatory surgical centers
are located throughout North Carolina and include Blue Ridge Day Surgery in Raleigh,
Charlotte Surgery Center, Fayetteville Ambulatory Surgical Center, Greensboro Specialty
Surgery Center, Surgical Center of Greensboro, The Eye Surgery Center of the Carolinas
in Southern Pines, and Eastern Regional Surgical Center in Wilson.

SCA’S REQUESTED AMENDMENT OF THE COMMISSION’S
PARTIALLY INVALIDATED RULE 04 NCAC 10J.0103

The Commission’s partially invalidated Rule 04 NCAC 10J .0103 addresses fees
for institutional services under North Carolina’s Workers’ Compensation Act and
includes a schedule of maximum reimbursement rates for some of the services provided
by ASCs. The schedule set forth in this regulation only addresses surgical procedures
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that are covered under the Medicare program and does not include surgical procedures
that can be and are performed in ASCs but are not covered under Medicare.

The amendment proposed by SCA addresses procedures that are not currently
covered in this regulation and changes the schedule of maximum reimbursement rates for
ASCs to align with the reimbursement rates set for hospital outpatient departments. This
alignment of reimbursement schedules allows for site-of-service decisions to be based
solely on clinical judgment, quality outcomes, and scheduling efficiency—all for the sole
benefit of the injured worker.

For those services that are covered under Medicare, the invalid fee schedule
contains reimbursement that is inadequate and that would create a significant disparity
between ASCs and hospital outpatient departments for the same services. As previously
recognized by the Commission, the disparity in reimbursement could cause changes to
referral patterns and where services are utilized.

To effectuate these needed revisions to the invalid fee schedule under the
regulation, SCA proposes that 04 NCAC 10J .0103 be amended so that subsections (g)
and (h) and relevant portions of subsection (i) of 04 NCAC 10J .0103 (effective April 1,
2015) are deleted as shown in the attachment and that the following proposed subsection
(g) is substituted to read as follows:

(g) For those procedures for which CMS has established a
Medicare rate, the schedule of maximum reimbursement
rates for services provided by ambulatory surgical centers
(“ASC”) should be the same as the schedule of maximum
reimbursement rates for hospital outpatient institutional
services as set forth in sub-part (c) above. For those
procedures for which CMS has not established a Medicare
rate for hospital outpatient institutional services, the
maximum allowable amounts for services provided by
ASCs shall be 50% of billed charges up to a cap of
$30,000. Charge master increases will be limited to 0%
increase for these procedure codes for the first 3 years, or a
revenue neutral adjustment will be applied to the percent of
charge paid.

See Attachment (redline of revised 04 NCAC 10J .0103).

SCA’s proposed amendment to the regulation serves to align payments for
ambulatory surgical procedures with the Medicare fee schedule while at the same time
acknowledging that Medicare has not created an allowance for certain procedures that are
routinely and safely provided to non-Medicare patients in the ASC setting. As such, SCA
is proposing a rate for these services that is consistent with the resources and time
involved in providing such procedures. In order to limit the uncertainty of the insurers’
exposure on reimbursement, charge master increases will be limited to 0% increase for
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these procedure codes for the first 3 years, or a revenue neutral adjustment will be applied
to the percent of charge paid.

The amendment of 04 NCAC 10J.0103 is needed for two reasons:

First, the ASC Medicare fee schedule does not cover all procedures that were
being performed prior to the enactment of the invalid fee schedule on April 1, 2015 and
that can be performed in ambulatory surgical centers. Currently, injured workers are
receiving these surgical services in the more expensive inpatient hospital setting.
Receiving these services in an inpatient hospital setting often takes longer to schedule
than scheduling the same procedure in an ambulatory surgical center, resulting in delays
to injured workers from receiving needed surgical services. The failure to address all
surgical procedures in the fee schedule has also resulted in confusion and a failure by
some carriers to provide any reimbursement to the SCA ambulatory surgical centers for
procedures it has traditionally provided to injured workers because they are not covered
under the ASC Medicare fee schedule.

Second, the reduction in rate for ambulatory surgical services in the invalid fee
schedule contained in the current version of 04 NCAC 10J .0103 is insufficient to meet
the requirements set forth in N.C. Gen. Stat. § 97-26(a). Ambulatory surgical centers are
currently not being reimbursed equitable fees, and injured workers are not being provided
services consistent with the timing or standard of care intended by the Workers’
Compensation Act. Further, because SCA and other free standing ambulatory surgical
centers were not involved in the process of developing new fee schedules that are set
forth in the regulation, the Commission did not have any information that would have
been useful in determining reimbursement for ambulatory surgical centers, which would
include the administrative burdens related to scheduling, approval, claims processing and
collections, the additional expenses related to caring for traumatic injuries in a timely
manner, and the financial risk related to delayed payment due to litigation that is carried
by a provider when caring for injured workers. Importantly, injured workers treated by
ambulatory surgical centers have significantly better quality outcomes and improved
return-to-work metrics. These benefits are not considered in the September 19, 2016 cost
analysis.

The amendment being proposed by SCA would have a positive effect on the
procedures of the Commission because it will eliminate the confusion that currently
exists whereby some insurance carriers have determined that some procedures currently
being performed at ambulatory surgical centers are not covered in the current invalid fee
schedule based on ASC Medicare rates.

Additionally, the proposed fee schedule for ambulatory surgical centers will have
the added positive effect of lowering the costs for some surgical procedures that are
currently provided in a hospital inpatient setting by ensuring that those procedures can be
reimbursed in ambulatory surgical centers at a lower cost. This proposed regulation has
also been drafted to allow the State, on an ongoing yearly basis, to manage only one fee
schedule across all outpatient surgical settings, including ASCs and hospital outpatient
departments.
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As noted by the Commission, discrepancies in payments between ambulatory
surgical centers and hospital outpatient departments would “potentially diminish the pool
of doctors available to treat injured employees, and reduce the quality and timeliness of
care. That impact will likely be most severely realized in our State’s more rural areas,
where the quality and availability of effective treatment is already a greater concern.”
SCA agrees with the Commission that the only way to ensure injured workers access to
high-quality, effective care is to create parity between the ASC and hospital outpatient
fee schedules.

Lastly, there is precedence in North Carolina that ASCs and hospital outpatient
were reimbursed in a similar manner. As noted in the Commission’s prior Rule,
compensation effective January 1, 2013 for ambulatory surgical centers and hospital
outpatient departments was set at 79% of billed charges and, effective April 1, 2013,
payments2 to “Hospital outpatient and ambulatory surgery . . . shall be reduced by 15
percent.”

COST ANALYSIS OF SCA’S REQUESTED AMENDMENT OF THE
COMMISSION’S PARTIAL INVALIDATED RULE 04 NCAC10J.0103

At the request of the Commission, the North Carolina Rate Bureau (“NCRB”) and
the National Council of Compensation Insurance (“NCCI”) provide a cost analysis for
hypothetical ASC fee schedules for workers compensation cases. As stated in the
Commission’s Notice of Public Comment Meeting, the purpose of requesting the cost
analysis was “to take public comment on and consider rulemaking options to address the
effects of the August 9, 2016 court decision invalidating the April 1, 2015 medical fee
schedule provisions for ambulatory surgical centers.”

As noted in the August 9, 2016 court decision, the “Commission’s attempted
adoption of a new fee schedule for ambulatory surgical center services, but limited solely
to those services, as set forth in 04 NCAC 10J. 0103(g) and (h) (also referenced in 04
NCAC 10J. 0103(i)), and the amendment of the Prior Rule, specifically 04 NCAC 10J
.0101(d)(3), (5), and (6), to the extent that the amendment removed the old fee schedule
for ambulatory surgical centers, are invalid and of no effect.”

As detailed in the NCRB’s and NCCI’s “ANALYSIS OF ALTERNATIVES TO
THE NORTH CAROLINA AMBULATORY SURGICAL CENTER FEE SCHEDULE
PROPOSED TO BE EFFECTIVE JANUARY 1, 2017,” the estimated overall impact of
six different ASC fee schedule scenarios estimates the overall impact of the proposed fee

! North Carolina Industrial Commission, Memorandum Of Law In Support of Motion To
Stay, August 17, 2016.

? http://www.ic.nc.gov/ncic/pages/statute/rule407.htm.

? http://www.ic.nc.gov/080916RidgewayDecision.pdf.
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schedule changes between -0.4% (-$8.0M) and +1.1% (+$21.0M).* However, SCA
objects to the findings in NCCI’s analysis.

Specifically, NCCI improperly uses the invalid ASC fee schedule as the baseline
for calculating the cost or saving related to the proposed changes. The ASC fee schedule
required by the August 9, 2016 court decision reimburses providers at 67.15% of billed
charges. The NCCI analysis uses the invalid ASC fee schedule reimbursement of 210%
of Medicare ASC rates as the baseline for the proposed fee schedule changes. Therefore,
NCCI’s analysis using the invalid fee schedule understates the total impact on the overall
workers compensation system when adopting a ASC fee schedule that reimburses ASC at
a lower rate than the current fee schedule reimbursement of 67.15%.

SCA conducted independent analysis using internal data and NCCI’s
methodology to evaluate the impact of SCA’s proposed fee schedule change from the
current ASC fee schedule reimbursement rate of 67.15% of billed charges to the 2017
Service Year reimbursement rate of 200% of HOPD Medicare. The analysis concluded
that the resulting overall savings in 2017 to the overall workers comp system would be
$8.8M (-0.5%). The NCCI report using the invalid fee schedule suggests an overall
workers comp system cost increase by $21M (1.1%).

SCA also questions why the September 9, 2016 NCCI analysis uses written
premiums including the self-insurance market when the past two reports NCCI presented
analyzing fee schedule changes did not include the self-insurance market written
premium data. By including the self-insurance market written premiums, the dollar cost
associated with a fee schedule increase are overstated and dollar savings are understated
when there is a fee schedule reduction relative to analysis that did not include the self-
insurance market written premium data.’

OTHER RELEVANT INFORMATION

The Commission’s Notice of Public Comment Meeting indicates that proposals
should assume an effective date as early as January 1, 2017, which is not feasible.” The
process of promulgating a permanent rule takes significantly longer than three months.
See N.C. Gen. Stat. § 150B-21.2. Before a rule becomes effective, the Commission is
required to prepare or obtain a fiscal note, publish the proposed rule and fiscal note,
accept public comments on the proposed rule and fiscal note for at least 60 days, and then
submit the proposed rule to the Rules Review Commission for its review and approval.

* The NCIC requested four different scenarios. NCCI included two additional fee
schedule scenarios. No explanation was provided by the NCIC or NCCI on why
additional payment scenarios were included.

® The September 19, 2016 NCCI study reports: “This figure includes self-insurance.”
The NCCI March 29, 2016 and December 4, 2014 studies state: “This figure does not
include self-insurance.”

% The NCCI September 19, 2016 analysis also assumes the fee schedule to be effective
January 1, 2017.
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If the Commission is assuming that a proposed rule changing the fee schedule for
ASCs could be adopted as a temporary or emergency rule, the Commission is incorrect.
The criteria that set forth when a temporary or emergency rule can be adopted are not
applicable. See N.C. Gen. Stat. §§ 21.1 and 21.1A. There is no unforeseen threat to the
public health, safety, or welfare and the Superior Court Decision concluding that the fee
schedule used prior to April 1, 2015 is the valid fee schedule for ASCs does not require
that the Commission engage in rulemaking to change the ASC fee schedule.

Respectfully submitted this 26th day of September 2016.

\}f (elling~

Kelli Collins, Vice President Operations
Surgical Care Affiliates, LLC

3820 North Elm Street #102
Greensboro, NC 27455

(336) 854-1663 office

(336) 202-6681 mobile

(866) 367-3168 fax
kellj.collins(@scasurgery.com
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REDLINE OF PARTIALLY INVALID RULE

04 NCAC 10J.0103 FEES FOR INSTITUTIONAL SERVICES
(a) Except where otherwise provided, maximum allowable amounts for inpatient and outpatient institutional
services shall be based on the current federal fiscal year's facility-specific Medicare rate established for each
institutional facility by the Centers for Medicare & Medicaid Services ("CMS"). "Facility-specific" rate means the
all-inclusive amount eligible for payment by Medicare for a claim, excluding pass-through payments.
(b) The schedule of maximum reimbursement rates for hospital inpatient institutional services is as follows:

(N Beginning April 1, 2015, 190 percent of the hospital's Medicare facility-specific amount.

(2) Beginning January 1, 2016, 180 percent of the hospital's Medicare facility-specific amount.

3) Beginning January 1, 2017, 160 percent of the hospital's Medicare facility-specific amount.
(c) The schedule of maximum reimbursement rates for hospital outpatient institutional services is as follows:

(1) Beginning April 1, 2015, 220 percent of the hospital's Medicare facility-specific amount.

2) Beginning January 1, 2016, 210 percent of the hospital's Medicare facility-specific amount.

3) Beginning January 1, 2017, 200 percent of the hospital's Medicare facility-specific amount.
(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable amounts for institutional
services provided by critical access hospitals ("CAH"), as certified by CMS, are based on the Medicare inpatient per
diem rates and outpatient claims payment amounts allowed by CMS for each CAH facility.
(e) The schedule of maximum reimbursement rates for inpatient institutional services provided by CAHs is as
follows:

€)) Beginning April 1, 2015, 200 percent of the hospital's Medicare CAH per diem amount.

2) Beginning January 1, 2016, 190 percent of the hospital's Medicare CAH per diem amount.

3) Beginning January 1, 2017, 170 percent of the hospital's Medicare CAH per diem amount.
(f) The schedule of maximum reimbursement rates for outpatient institutional services provided by CAHs is as
follows:

D Beginning April 1, 2015, 230 percent of the hospital's Medicare CAH claims payment amount.

(2) Beginning January 1, 2016, 220 percent of the hospital's Medicare CAH claims payment amount.
(3) Beginning January 1, 2017, 210 percent of the hospital's Medicare CAH claims payment amount.

1th H PDorogranh o hrouoh A hi R a o ot o 6 a ot 168

© = & S Sisa

al Deanadiiea o 0 nublichad in tha Fada Raaoicta A ALeA
{g) For those procedures for which CMS has established a Medicare rate, the schedule of maximum reimbursement
rates for services provided by ambulatory surgical centers (“ASC”) should be the same as the schedule of maximum
reimbursement rates for hospital outpatient institutional services as set forth in sub-part (c¢) above. For those
procedures for which CMS has not established a Medicare rate for hospital outpatient institutional services, the
maximum allowable amounts for services provided by ASCs shall be 50% of billed charges up to a cap of $30,000.
Charge master increases will be limited to 0% increase for these procedure codes for the first 3 years, or a revenue
neutral adjustment will be applied to the percent of charge paid.
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(h) If the facility-specific Medicare payment includes an outlier payment, the sum of the facility-specific
reimbursement amount and the applicable outlier payment amount shall be multiplied by the applicable percentages
set out in Paragraphs (b), (¢), (e), and (f), and-(h) of this Rule.

(i) Charges for professional services provided at an institutional facility shall be paid pursuant to the applicable fee
schedules in Rule .0102 of this Section.

(j) If the billed charges are less than the maximum allowable amount for a Diagnostic Related Grouping ("DRG")
payment pursuant to the fee schedule provisions of this Rule, the insurer or managed care organization shall pay no
more than the billed charges.

(k) For specialty facilities paid outside Medicare's inpatient and outpatient Prospective Payment System, the
payment shall be determined using Medicare's payment methodology for those specialized facilities multiplied by
the inpatient institutional acute care percentages set out in Paragraphs (b) and (c) of this Rule.




PROPOSED RULE

04 NCAC 10J.0103 FEES FOR INSTITUTIONAL SERVICES
(a) Except where otherwise provided, maximum allowable amounts for inpatient and outpatient institutional
services shall be based on the current federal fiscal year's facility-specific Medicare rate established for each
institutional facility by the Centers for Medicare & Medicaid Services ("CMS"). "Facility-specific" rate means the
all-inclusive amount eligible for payment by Medicare for a claim, excluding pass-through payments.

(b) The schedule of maximum reimbursement rates for hospital inpatient institutional services is as follows:

(1) Beginning April 1, 2015, 190 percent of the hospital's Medicare facility-specific amount.
(2) Beginning January 1, 2016, 180 percent of the hospital's Medicare facility-specific amount.
3) Beginning January 1, 2017, 160 percent of the hospital's Medicare facility-specific amount.
(¢) The schedule of maximum reimbursement rates for hospital outpatient institutional services is as follows:
(1 Beginning April 1, 2015, 220 percent of the hospital's Medicare facility-specific amount.
) Beginning January 1, 2016, 210 percent of the hospital's Medicare facility-specific amount.
(3) Beginning January 1, 2017, 200 percent of the hospital's Medicare facility-specific amount.

(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable amounts for institutional
services provided by critical access hospitals ("CAH"), as certified by CMS, are based on the Medicare inpatient per
diem rates and outpatient claims payment amounts allowed by CMS for each CAH facility.

(e) The schedule of maximum reimbursement rates for inpatient institutional services provided by CAHs is as
follows:

N Beginning April 1, 2015, 200 percent of the hospital's Medicare CAH per diem amount.
2) Beginning January 1, 2016, 190 percent of the hospital's Medicare CAH per diem amount.
3) Beginning January 1, 2017, 170 percent of the hospital's Medicare CAH per diem amount.

(f) The schedule of maximum reimbursement rates for outpatient institutional services provided by CAHs is as
follows:

(1) Beginning April 1, 2015, 230 percent of the hospital's Medicare CAH claims payment amount.
(2) Beginning January 1, 2016, 220 percent of the hospital's Medicare CAH claims payment amount.
3) Beginning January 1, 2017, 210 percent of the hospital's Medicare CAH claims payment amount.

(g) For those procedures for which CMS has established a Medicare rate, the schedule of maximum reimbursement
rates for services provided by ambulatory surgical centers (“ASC”) should be the same as the schedule of maximum
reimbursement rates for hospital outpatient institutional services as set forth in sub-part (c) above. For those
procedures for which CMS has not established a Medicare rate for hospital outpatient institutional services, the
maximum allowable amounts for services provided by ASCs shall be 50% of billed charges up to a cap of $30,000.
Charge master increases will be limited to 0% increase for these procedure codes for the first 3 years, or a revenue
neutral adjustment will be applied to the percent of charge paid.

(h) If the facility-specific Medicare payment includes an outlier payment, the sum of the facility-specific
reimbursement amount and the applicable outlier payment amount shall be multiplied by the applicable percentages
set out in Paragraphs (b), (¢), (e), and (f) of this Rule.

(i) Charges for professional services provided at an institutional facility shall be paid pursuant to the applicable fee
schedules in Rule .0102 of this Section.

(j) If the billed charges are less than the maximum allowable amount for a Diagnostic Related Grouping ("DRG")
payment pursuant to the fee schedule provisions of this Rule, the insurer or managed care organization shall pay no
more than the billed charges.

(k) For specialty facilities paid outside Medicare's inpatient and outpatient Prospective Payment System, the
payment shall be determined using Medicare's payment methodology for those specialized facilities multiplied by
the inpatient institutional acute care percentages set out in Paragraphs (b) and (c) of this Rule.
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September 26, 2016

The Honorable Charlton Allen
Chairman

North Carolina Industrial Commission
4430 Mail Service Center

Raleigh, NC 27699-4340

Dear Chairman Allen:

The undersigned entities respectfully submit the following proposal to amend the North Carolina
workers’ compensation medical fee schedule (04 NCAC 10J.0101, .0102 and .0103) with
respect to services provided by ambulatory surgery centers (ASCs). This proposal is intended to
address the effects of the August 9, 2016 order issued by Wake County Superior Court Judge
Paul Ridgeway in Surgical Care Affiliates, L.L.C. v. North Carolina Industrial Commission, in
the event that the order is upheld by the appellate process.

This proposal seeks to not only address the fee schedule for ASC services set forth in 04 NCAC
10J .0103(g), (h) and (i) and 04 NCAC 10J .0101(d)(3), (5) and (6), as referenced in Judge
Ridgeway’s order, but also to prevent similar efforts by other medical provider groups to nullify
the current fee schedule as it pertains to their services. Please note that the proposal amending 04
NCAC 10J.0101 is exactly the same as the one published in the North Carolina Register on
November 17, 2014, while the proposal amending 04 NCAC 10J .0103 recodifies the sections
previously adopted by the Commission but brought into question by Judge Ridgeway’s order.
Based on the data provided below, we also encourage the Commission to consider reducing the
fee schedule for ASC services to 150% of Medicare, which would bring North Carolina’s fee
schedule more in-line with other states that utilize a Medicare based reimbursement model.

BASIS FOR PROPOSAL

As stated above, the proposal recommended in this document would maintain the fee schedule
for hospitals, physicians, ASCs and all other health care providers that serve workers’
compensation patients as approved by the Commission on January 16, 2015 and by the North
Carolina Rules Review Commission on February 19, 2015.

Following the 2011 passage of legislation (HB 709) which addressed indemnity benefits, it
became necessary to address the issue of rising medical costs in the workers® compensation
system. Prior to the Commission’s adoption of a fee schedule tied to Medicare’s reimbursement
for workers’ compensation services, the costs of medical procedures in North Carolina were far
higher than those in neighboring states and other states with which North Carolina competes for
economic development.
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Prior to the adoption of the current fee schedule, ASC reimbursement in North Carolina for
workers’ compensation injuries was 31% higher for knee arthroscopy and 49% higher for
shoulder arthroscopy than the 33-state median, as reported by the Workers’ Compensation
Research Institute (WCRI) in Payments to Ambulatory Surgery Centers, 2 Edition (May 2016).
It is worth noting that Surgical Care Affiliates operates ASCs in a number of the WCRI study
states where ASC reimbursement is significantly less than the 33-state median, including
California, Colorado, Delaware, Michigan, Mississippi, Oklahoma, Oregon, Pennsylvania, South
Carolina, and Texas. There are no access to care problems reported in those states. The current
fee schedule puts North Carolina ASC reimbursement closer to the 33-state median and should
not create any access to care problems for North Carolina injured workers.

Maintaining the same adopted multipliers to the Medicare ASC facility-specific reimbursement
amount allows North Carolina ASCs to effectively market their services as a value proposition
for payers compared to outpatient hospital reimbursement rates. As noted in SCA Investor
Presentation (September 20, 2016), ASCs provide approximately 45% savings compared to
hospital outpatient reimbursement. North Carolina businesses should not be deprived of this
value proposition touted by Surgical Care Affiliates.

While the undersigned entities have proposed that the Commission adopt the same fee schedule
for ASC facilities that was adopted by the Commission, we also encourage the Commission to
consider further reducing the fee schedule for ASCs in order to bring North Carolina more in-
line with other States that utilize a Medicare-based fee schedule for ASCs. The current ASC fee
schedule places North Carolina in the higher end of states that utilize Medicare’s reimbursement
methodology. If the Commission wishes to consider amending the multiplier applicable to the
Medicare ASC facility-specific reimbursement methodology, we recommend that the multiplier
be reduced in order to bring North Carolina closer to the median for states that utilize Medicare’s
reimbursement methodology. Neighboring states South Carolina (140%) and Tennessee (150%)
utilize significantly lower multipliers than North Carolina (currently 210%). Consequently, the
Commission should strongly consider adopting 150% as the multiplier to the Medicare ASC
facility-specific reimbursement amount. This amendment would put North Carolina closer to the
median of states that utilize Medicare reimbursement methodology, and make North Carolina
more competitive with neighboring states while saving North Carolina businesses $6-8 million
annually according to the NCCI, Analysis of Alternatives to the North Carolina Ambulatory
Surgical Center Fee Schedule Proposed to Be Effective January 1, 2017.

DETAILS OF THE NEGOTIATED RULEMAKING PROCESS

The Commission’s adoption of a workers® compensation medical fee schedule was the
culmination of a lengthy negotiation process that began in 2012 and lasted more than two years.
On one side of this negotiation were representatives of the employer and insurer communities,
and on the other side were representatives of facilities and physicians. Both sides had a common
goal of ensuring that payment for medical services was fair and ensured access to care for injured
workers so they could be treated and successfully returned to employment.

This negotiation process included the selection of a consultant — the Foundation for
Unemployment Compensation and Workers” Compensation Study - jointly agreed to and paid



90

for by all parties, including the American Insurance Association, Capital Associated Industries,
North Carolina Hospital Association, North Carolina Medical Society, North Carolina Chamber,
North Carolina Home Builders Association, North Carolina Retail Merchants Association and
the Property Casualty Insurers Association of America. After numerous informal negotiation
sessions, these parties jointly agreed to and paid for Andy Little, one of North Carolina’s
foremost mediators, to conduct a formal two-day mediation. In addition to these parties,
representatives from the North Carolina Advocates for Justice and the North Carolina
Association of Defense Attorneys attended these mediations, as did Drew Heath, Chairman of
the North Carolina Industrial Commission. Again, the intent of the parties was to reach an
agreement on the facility and provider fee schedules that would avoid protracted litigation or
opposition from affected parties. While rates for services provided by hospitals and certain
physician groups such as radiologists were reduced in attempt to bring North Carolina’s medical
fee schedules in-line with median averages for other states, other physician groups such as
family physicians saw their rates increase to similarly adjust to median averages for other states.
Additionally, the rate reductions were stair-stepped over a fifteen month period to mitigate their
impact.

Contrary to the affidavit of Conor Brockett of the North Carolina Medical Society put forth by a
number of orthopedic groups in Surgical Care Affiliates, L.L.C. v. North Carolina Industrial
Commission, there was never an attempt to exclude certain types of providers, either Surgical
Care Affiliates or any other ASC or orthopedic group. We do acknowledge that, during the final
mediation with Andy Little, both sides were asked to limit the number of participants for the
sake of efficiency. All parties were instructed to meet with their respective interest groups and
arrive at the mediations with the authority to come to a resolution on the fee schedules.

Additionally, there was a general feeling by the parties during all of the negotiations that the
North Carolina Medical Society had apparent, if not actual authority, to represent the practice of
orthopedic medicine. This was evidenced by:

1) The statement on the North Carolina Medical Society’s website that the Society’s
Specialty Society and Meeting Services Department currently manages ten specialty
associations in North Carolina, one of which was the North Carolina Orthopedic Society.
(See Attachment A)

2) The North Carolina Orthopedic Society is housed inside the physical office of the North
Carolina Medical Society Headquarters located at 222 North Person Street, Raleigh, NC.
(See Attachment B)

3) The email address for Alan Skipper the Executive Director of the North Carolina
Orthopedic Society is ncoa@ncmedsoc.org. (See Attachment B)

4) The letter of support submitted by the North Carolina Medical Society dated January 16,
2015 lists twelve entities that applaud the efforts of the Commission and encourages the
Commission to adopt the fee schedule as proposed. The North Carolina Orthopedic
Society is listed as one of the twelve signatory entities. (See Attachment C)
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5) The North Carolina Orthopedic Association Electronic Newsletter dated March 5, 2015
trumpets the fee schedule approved by the Commission stating “The North Carolina
Orthopedic Association (NCOA) and the North Carolina Medical Society (NCMS) are
excited to report that the N.C. Industrial Commission has confirmed that North Carolina’s
workers’ compensation fee schedule has been updated for the first time in nearly 20
years.” The newsletter also alludes to the involvement of the North Carolina Orthopedic
Association when it states “This outcome is the result of many years of advocacy by the
NCMS on this issue along with many specialties’ efforts and a lot of work by NCMS
Associate General Counsel Conor Brockett, who guided the successful strategy to
completion. Richard Bruch, MD, NCOA Executive Committee Member and Councilor to
the AAOS, was a member of the NCMS Task Force dedicated to this issue” and that
“The NCOA joined the NCMS in a comment letter last month supporting the proposed
rules.” (See Attachment D)

Additionally, at the Public Hearing conducted by the North Carolina Industrial Commission on
December 17, 2014 concerning Proposed Medical Fee Schedule Rule Changes, Mr. Brockett
made the following statements of support for the fee schedule as proposed:

1 think the overall message that I want to communicate, and one I hope you'll remember, is that
the physician community is squarely behind this proposal and hopes that you will see it through
to adoption. (Transcript from North Carolina Industrial Commission concerning Proposed
Medical Fee Schedule Rule Changes, December 17, 2014, Page 19)

What we have here, though, is a product of compromise — considerable compromise. The
proposed rule involves some pain. It involves some gain for all of the stakeholders who are
directly affected by this. It’s up and down, so it's not really a perfect solution for anybody or for
everybody, but I think it’s the result of a healthy process so far, and ultimately, our view is it will
make the system stronger in the end and going forward. So I'll just close by thanking each of you
Sfor the opportunity to share the physician perspective today. We look forward to participating in
the process as it continues. Thank you. (Transcript from North Carolina Industrial Commission
concerning Proposed Medical Fee Schedule Rule Changes, December 17, 2014, Page 23),

CONCLUSION

The arguments by Surgical Care Affiliates requesting an increase in the ASC fee schedule ring
hollow. Surgical Care Affiliates failed to submit written comments to the Commission, failed to
appear before the Commission at its Public Hearing, failed to appear before the North Carolina
Rules Review Commission, and failed to submit ten (10) letters of objection with the North
Carolina Rules Review Commission that would have subjected the fee schedule to legislative
review. Surgical Care Affiliates’ arguments that the fee schedule is inequitable are simply stale.
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Similarly, the arguments by orthopedic medicine groups requesting an increase in the ASC fee
schedule should also be rejected, in light of the fact that the North Carolina Medical Society
negotiated on their behalf with apparent and actual authority, and also because the North
Carolina Orthopedic Association was a signatory on a letter submitted to the Commission in
support of the ASC fee schedule.

At a minimum, we recommend that the Commission readopt the ASC fee schedule as previously
(and unanimously) approved on January 15, 2015 with the support of numerous interest groups.
In the alternative, the Commission should reduce reimbursement for ASC services to 150% of
Medicare to bring it in-line with other states that utilize a Medicare base reimbursement
methodology for ASC services.

Sincerely,

Capital Associated Industries, Inc.

North Carolina Association of County Commissioners
North Carolina Association of Self-Insurers

North Carolina Automobile Dealers Association, Inc.
North Carolina Chamber

North Carolina Farm Bureau and Affiliated Companies
North Carolina Forestry Association

North Carolina Home Builders Association

North Carolina League of Municipalities

North Carolina Manufacturers Alliance

North Carolina Retail Merchants Association
American Insurance Association

Property and Casualty Insurers of America Association
Builders Mutual Insurance Company

Dealers Choice Mutual Insurance Company, Inc.

First Benefits Insurance Mutual, Inc.

Forestry Mutual

North Carolina Farm Bureau

The Employers Association, Inc.

Employers Coalition of North Carolina

WCI, Inc.



SECTION .0100 - FEES FOR MEDICAL COMPENSATION 04 NCAC 10J .0101
GENERAL PROVISIONS
) The-Commission-ad .
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Pursuant to G.S. 97-26, the Commission adopts a Medical Fee Schedule
composed of maximum amounts, reimbursement rates, and payment guidelines. The amounts
and reimbursement rates prescribed in the applicable published Medical Fee Schedule shall
govern and apply according to G.S. 97-26(c). The Medical Fee Schedule is available on the
Commission's website at http://www.ic.nc.gov/neic/pages/feesched.asp and in hardcopy at the
offices of the Commission as set forth in 04 NCAC 10A .0101.
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¢e)(b) Insurers and managed care organizations, or administrators on their behalf, may review
and reimburse charges for all medical compensation, including medical, hospital, and dental fees,
without submitting the charges to the Commission for review and approval.
€ (c) A provider of medical compensation shall submit its statement bill for services within 75
days of the rendition of the service, or if treatment is longer, within 30 days after the end of the
month during which multiple treatments were provided. However, in cases where liability is
initially denied but subsequently admitted or determined by the Commission, the time for
submission of medical bills shall run from the time the health care provider received notice of the
admission or determination of liability. Within 30 days of receipt of the staterrent; bill, the
employer carrier, or managed care orgamzanon, or administrator on its behalf, shall pay er

: pproval the bill or send the provider written
objectlons to the sta-temeat— blll If an emp]oyer, carrier, administrator, or managed care
organization disputes a portion of the provider's bill, the employer, carrier, administrator, or
managed care organization, shall pay the uncontested portion of the bill and shall resolve
disputes regarding the balance of the charges through its contractual arrangement or through the
Commission. () (d) Pursuant to G.S. 97-18(i), when the 10 percent addition to the bill is
uncontested, payment shall be made to the provider without notifying or seeking approval from
the Commission. When the 10 percent addition to the bill is contested, any party may request a
hearing by the Commission pursuant to G.S. 97- 83 and G.S. 97-84.
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@n)(e) When the responsible party seeks an audit of hospital charges, and has paid the hospital
charges in full, the payee hospital, upon request, shall provide reasonable access and copies of
appropriate records, without charge or fee, to the person(s) chosen by the payor to review and
audit the records. @)(f) The responsible employer, carrier, managed care organization, or
administrator shall pay the statements bills of medical compensation providers to whom the
employee has been referred by the treating physician authorized by the insurance carrier for the
compensable injury or body part, unless the physician has been requested to obtain authorization
for referrals or tests; provided that compliance with the request shall not unreasonably delay the
treatment or service to be rendered to the employee. G)-(g) Employees are entitled to
reimbursement for sick travel when the travel is medically necessary and the mileage is 20 or
more miles, round trip, at the business standard mileage rate set by the Internal Revenue Service
per mile of travel and the actual cost of tolls paid. Employees are entitled to lodging and meal
expenses, at a rate to be established for state employees by the North Carolina Director of
Budget, when it is medically necessary that the employee stay overnight at a location away from
the employee's usual place of residence. Employees are entitled to reimbursement for the costs of
parking or a vehicle for hire, when the costs are medically necessary, at the actual costs of the
expenses.

@9 (h) Any employer, carrier or administrator denying a claim in which medical care has
previously been authorized is responsible for all costs incurred prior to the date notice of denial
is provided to each health care provider to whom authorization has been previously given.

.0103 FEES FOR INSTITUTIONAL SERVICES

(a) Except where otherwise provided, maximum allowable amounts for inpatient and
outpatient institutional services shall be based on the current federal fiscal years facility-specific
Medicare rate established for each institutional facility by the Centers for Medicare & Medicaid
Services (CMS). Facility-specific rate means the all-inclusive amount eligible for payment by
Medicare for a claim, excluding pass-through payments.

(b) The schedule of maximum reimbursement rates for hospital inpatient institutional
services is as follows:

(1) Beginning April 1, 2015, 190 percent of the hospitals Medicare facility-specific amount.

(2) Beginning January 1, 2016, 180 percent of the hospitals Medicare facility-specific
amount.

(3) Beginning January 1, 2017, 160 percent of the hospitals Medicare facility-specific
amount.

(c) The schedule of maximum reimbursement rates for hospital outpatient institutional
services is as follows:

(1) Beginning April 1, 2015, 220 percent of the hospitals Medicare facility-specific amount.



(2) Beginning January 1, 2016, 210 percent of the hospitals Medicare facility-specific
amount,

(3) Beginning January 1, 2017, 200 percent of the hospitals Medicare facility-specific
amount.

(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable
amounts for institutional services provided by critical access hospitals (CAH), as certified by CMS,
are based on the Medicare inpatient per diem rates and outpatient claims payment amounts allowed
by CMS for each CAH facility.

(¢} The schedule of maximum reimbursement rates for inpatient institutional services
provided by CAHs is as follows;

(1) Beginning April 1, 2015, 200 percent of the hospitals Medicare CAH per diem amount,
(2) Beginning January 1, 2016, 190 percent of the hospitals Medicare CAH per diem amount.
(3) Beginning January 1, 2017, 170 percent of the hospitals Medicare CAH per diem amount.

(f) The schedule of maximum reimbursement rates for outpatient institutional services
provided by CAHs is as follows:

(1) Beginning April 1, 2015, 230 percent of the hospitals Medicare CAH claims payment
amount.

(2) Beginning January 1, 2016, 220 percent of the hospitals Medicare CAH claims payment
amount.

3) Begmmng J anuary 1, 2017 210 percent of the hospltals Medlcare CAH claims payment

amount.

for institutional services provided by ambulatory surgical centers (ASC) shall be based on the
Medlcare ASC reimbursement amount determmed by app_ljgng the most, recently adopted and and

Centers and O_L_upatlmt Prospective Payment System reimbursement formula_and factors as
ubhshed annually ‘in the Federal Re ister (the Medicare ASC fac1ll -specific amount

Services lnteg;al to ‘Covered Surggcal Procedures for 2015, as gubhshed in the Federal Register
or their suoccssors . o ‘

(h) The schedule of maxnnum relmbursement rates for 1nst1tut10nal serwces prowded by
ambulatory surgical centers is as follows:
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(i) If the facllltV-SDeCIﬁc Medmare navment mcIudes an outher pavment the sum of the

facnhg-meclf ic re:mbursement amount and the agghgable outher gament amount ‘shall be

multiplied by the applicable percentages set out in Paragraphs and (h) of this Rule.

{(j) Charges for professional services provided at an institutional facility shall be paid
pursuant to the applicable fee schedules in Rule .0102 of this Section.

(k) If the billed charges are less than the maximum allowable amount for a Diagnostic
Related Grouping (DRG) payment pursuant to the fee schedule provisions of this Rule, the insurer
or managed care organization shall pay no more than the billed charges.

(1) ‘For specialty facilities paid outside Medicare’s inpatient and outpatient Prospective
Payment System, the payment shall be determined using Medicare’s payment methodology for
those specialized facilities multiplied by the inpatient mstltutlonal acute care percentages set out
in Paragraphs (b) and (c) of this Rule. . .

10
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° Partner Organizations | North Carolina Medical Soclety A'Ha(,h me,q % A

Organizations Affiliated with the NCMS

ZMS Foundation

_MS Alliance

_MS Sections

yunty Medical Societies

Oecialty Societies

The North Carolina Medical Society’s Specialty Society and Meeting
Services Department currently manages ten specialty associations in
North Carolina. They are:

" olin r of rican A iation_of Clini

Endocrinologists

2. NC Chapter, American College of Physicians

3. North Carolina Dermatology Association

4. North Carolina Neurological Society

5. North Carolina Obstetrical and Gynecological Society

6. North _Carolina Orthopaedic Association

7. North Carolina Society of Otolaryngology and Head & Neck
Surgery

r
8. North Carolina Society of Eye Physicians and Surgeons
9, North Carolina Society of Patholoqists

10. North Carolina Spine Society

http/iwww.ncmedsoc.org/about-nems/partner -or ganizations/

24
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92602016 North Cardlina Orthopaedic Association | North Carolina Medicat Society 04 ,H' 6C et 6
¢ NCMS Foundation
¢ NCMS PAC
e Sections
¢ Specialty Societies
e Loglin
s Contact
Login | Contact | Jain NCMS
search : Q

North Carolina Medical Society

loin NCMS

= Menu

¢ Home
[ ] NgW§ »

e ship »
Advocacy »
Practice Help »
Physician Resources »
About NCMS »
Specialty Societies
Sections
NCMS.PAC
e NCMS Foundation

North Carolina Orthopaedic Association

Back to All Specialty Society Listings

The mission of the NC Orthopaedic Asociation (NCOA} is to advance the science and practice of
orthopaedic surgery through education and advocacy on behalf of patients and practitioners,
with emphasis on overall quality orthopaedic health care for the state of North Carolina.

For more information on the NCOA, visit www.ncorthopaedics,org.

2016 NCOA Annual Meeting

httpfwww.ncredsoc.org/about-nems/pafiner-organizations/s peclalty-societies/nor th-carolina-orthopadic-associationd 15
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9/26/2016 North Carolina Orthopaedic Association | North Cardlina Medical Society

Dates: October 7-9, 2016

Location: The Pinehurst Resort, Village of Pinehurst, NC
Accommodations: Call the Pinehurst Resort at 800-487-
4653 to reserve a room npow!

Add this event to vour calendar,

Sponsorship & Exhibiting Opportunities: Download the
Exhibitor Prospectus.

For more information on this event, please contact Nancy Lowe,

nlowe@ncmedsoc.org, (919) 833-3836 ext. 111.

Leadership

President: Matthew D. Olin, MD - Greensboro, NC

President Elect: Peter G. Mangone, MD - Asheville, NC

Vice President: Richard C. "Chad” Mather, HlI, MD - Durham, NC
Secretary-Treasurer: Shawn B. Hocker, MD - Wilmington, NC

Recording Secretary: Jessica A. Woodcock, MD - New Bern, NC

Historian: Charles H. Classen, Jr., MD - Kinston, NC

Immediate Past President: Julian M. “Mack” Aldridge, Ill, MD - Durham, NC
Councilor to AAOS: Frank V. Aluisio, MD - Greensboro, NC

Councilor to AAOS: Richard Bruch, MD - Durham, NC

Councilor to AAOS: Edward G. Lilly, lil, MD - Hendersonviile, NC

Executive Director: W, Alan Skipper, CAE - Raleigh, NC

Join Today!
Become a part of the NCOA!

s Return your completed Membership Application form along with payment to NCOA,; or
¢ Join online at www.ncmedsoc,org/join. -

For membership questions, please contact NCOA member services at (800) 722-1350 or
ncortho@ncmedsoc.org.

Support NCOA PAC

hitpiwww.nemedsoc.org/about-nems/partner-organizations/specialty-societles/nor th-carolina-orthopedic-association/ 2/5
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NCOA PAC, the non-partisan political committee of the North Carolina Orthopaedic Association
(NCOA), relies on voluntary contributions from members like you to back candidates for public
office who support the NCOA position on issues affecting orthopaedic practice and patient care

in North Carolina. Donate online or download a form to support your PAC,
NCOA News

« July 26,2016
« Arp. 27, 2016
* Mar, 4, 2016
* Nov, 20, 2015
» Aug. 20, 2015
* july 20, 2015
+ May 21, 2015
* Apr, 14, 2015
*Mar, 5, 2015

s Jan. 12, 2015
* Dec. 23,2014

+Oct. 8, 2014

Contact Us

North Carolina Orthopaedic Association
PO Box 27167

222 North Person Street

Raleigh, NC 27611

Phone: (919} 833-3836

Fax: (919) 833-2023

Weh: www.ncorthopaedics.org

Email: pcoa@ncmedsoc.org

Executive Director: W. Alan Skipper

About NCMS

About NCMS
Board of Directors
o Contact the Boa

NCMS Staff
NCMS Member Directory

Accomplishments
NCMS Committees
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+ Location & Directions
¢ Partner Organizations

The North Carolina Medical Society

Physical Address:
222 N. Person Street
Raleigh, NC 27601
Get Directions
Phone;
1.919.833.3836
1.800.722.1350 (NC only)
1.919.833.2023 FAX
Mailing Address:
PO Box 27167
Raleigh, NC 27611

The NCMS is a
proud partner
with

Medical Mutual.

« ¥ Follow Us On Facehook
o M Follow Us On Twitter
. Subscribe to our Blog

htlpAvww ncmedsoc.or g/about-nemes!par tner -organizations/speciaity -societies/nor th-carolina-orthopedic-association/ 45
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January 16, 2015

Ms. Meredith Henderson

Executive Secretary

North Carclina Industrial Commission
4333 Mail Service Center

Raleigh, NC 27699-4333
meredith.henderson@ic.nc.gov

Re: Comment in Support of Proposed Fee Schedule Rules, 04 NCAC 10) .0101, .0102, .0103
Dear Ms. Henderson,

The North Carolina Industrial Commission is charged with adopting a schedule of medical fees for the
workers’ compensation system. In doing so, the Commission is required by law to strike an important
balance: the fee schedule must ensure that injured workers can receive the care they need; medical
providers must be compensated at reasonzable rates; and medical costs must remain adequately
contained. Our current fee schedule has grown stale since its adoption in the mid-1990s, both in terms
of how it values medical services and in how the Commission maintains it. Simply put, the fee schedule
no longer strikes the necessary balance. The time is right to make considerable changes, and we applaud
the Commission for taking these initial steps. ) '

The undersigned medical associations — representing thousands of physicians across North Carolina who
regulatly provide medical care to injured workers —~ have reviewed the proposed revisions and wish to
express our collective support. We encourage the Commission to proceed with the adoption of these
rules.

We would like to highlight and briefly discuss multiple provisions contained in proposed Rule 04 NCAC
10} 0102 — Fees for Professional Service (eff, July 1, 2015} (“Rule .0102").

e Payment Rotes. Paragraph (b) of Rule .0102 establishes basic payment rates for all categories of
professional services ranging from 140%-195% of Medicare. We understand that the
Commission assigned percentages to each category that, based on the available literature,
reflect the national median of payment rates for each category. We anticipate, therefore, that
this methodology will also result in North Carolina’s professional rates moving to the national
median in the aggregate — a significant improvement that will also more closely reflect today’s
costs of providing medical care. According to the most recent WCRI analysis, North Carolina now
ranks 41% out of the 43 states that have adopted professional fee schedules. Better rates will
help to drive more physicians to participate in the workers’ compensation system.

v PAs, NPs, and other providers. Physicians have cited difficulties when involving physician
assistants, nurse practitioners, and other members of their care teams in treating workers’
compensation patients. More specifically, medical practices encounter varying requirements
from the carrier community about when {if ever) one of these providers may treat patients and
be compensated. Paragraph {h) of Rule .0102 effectively clarifies that physicians may rely on
other providers so long as scope of practice laws are followed, and that the rates for services
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Fee Schedule Rule Comments
Physician Coalition
Page 2 of 2

provided by those individuals are also subject to the Rule. This is a welcomed provision that will
allow medical practices to care for their patients more efficiently without compromising quality.

* DME Fee Schedule. We are pleased that the Commission proposes to create and maintain a
dedicated fee schedule for durable medical equipment (DME). While only a small number of
medical practices supply DME, those that do typically encounter major burdens with billing and
payment for these items. By adopting Medicare's list of maximum allowable amounts for OME,
we anticipate that the Commission will have no reason to require that providers substantiate
their requested payment amount for most items with mailed/faxed paper involices.

We believe the revised fee schedule rules strike the necessary balance, and will move our workers’
compensation system forward, North Carolina’s physicians have appreciated the opportunity to
participate in the discussions and negotiations of the fee schedule that have spanned the last several
years, and we appreciate the opportunity to provide these comments to you today.

Should you have any guestions, please do not hesitate to contact any of our organizations,

Sincerely,

North Carolina Medical Society
The NCMS Workers’ Comp Fee Schedule Task Force
North Carolina Chapter, American College of Physitians
North Carolina College of Emergency Physicians
North Carolina Medical Group Management Association
North Carolina Neurological Society

North Carolina Orthopaedic Association

R ——

North Carolina Psychiatric Association
North Carolina Radiological Society
North Carolina Society of Anesthesiology
North Carolina Society of Otolaryngology and Head & Neck Surgery
Narth Carolina Society of Pathologists

SouthEastern Atlantic College of Occupational & Environmental Medicine
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In this edition:

+ URGENT: Take Action Now to Stop 3% Medicaid Cut

¢ Sjgnificantly Revised Workers’ Comp Fee Schedule Achieves Final Approval--First

Update in 20 Years!

. vocacy Update: Certificate o eform Effort is Gaini 0 u

¢ The NewB “Estimate Health sts” Website Provides Cost Estimates for
Vari roce . But How Accurate is the Data?

e NCMS Responds To Proposed ACQO Program Changes
s NC Doctors’ Day 2015

e 2015 NCOA Annual Meeting, Oct. 9-11

Medicaid Cut: Take Action

In 2013, the NC General Assembly included a 3% “withhold” for all Medicaid services with
the intention of using that money as the foundation of a shared-savings program. After
difficulty developing the program, the “withhold” was redrafted as a cut the following year

with an effective date of January 1, 2014, That cut has not been implemented due to delays

ir_1 NCTracks.

Poctors treating Medicaid patients now face a requirement to pay back 3% of everything
they have been paid by Medicaid for the last 14 months. Every day that passes increases
this financial and administrative burden. We know this money has already been spent on
staff salaries, office overhead, and other basic requirements of serving the Medicaid
population.

Call or email your representative/senator and tell them how much you will have to send

back to Medicaid, and what it will mean to you and your practice. Tell your fegislator that
you cannot afford a massive recoupment at the same time as you are being asked to
transform the entire way we deliver health care to the Medicaid population.

Take Action Now ==> and share this alert with your colleagues.

NOTE: Primary care physicians who received enhanced Medicaid payment rates in
accordance with the ACA will not be subject to the 3% reduction in 2014. However, those

hitps:/Awvww2.ncmedsce.orglemailviewonwebpage. aspx Terid=246467&lrid=e010ba08- 39e-4774-87e8-hb82eBceelits

March 5, 2015 | view this message ps a webpage
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same PCPs will be subject to the reduced rates and a recoupment of payments made for
January and February 2015 dates of service.

Reprinted with permission from the North Carolina Medical Society.

Top of page

Significantly Revised Workers’ Comp Fee Schedule Achieves Final
Approval--First Update in 20 Years!

The North Carclina Orthopaedic Association {NCOA) and the North Carclina Medical Society
(NCMS) are excited to report that the N.C. Industrial Cammission has confirmed that North
Carolina’s werkers’ compensation fee schedule has been updated for the first time in nearly
20 years. The new rates will take on effect July 1, 2015. The N.C. Rules Review Commission
on Thursday, Feb. 19, 2015, approved administrative rules which provide the fee schedule
update. “The new fee schedule means huge progress for our state’s injured workers, the
physicians who treat them, and our workers’ compensation system as a whole,” said NCMS
President Robert E. Schaaf, MD, FACR in a statement released by the NCMS on Feb. 23,
2015.

This outcome is the result of many years of advocacy by the NCMS on this issue along with
many specialties’ efforts and a lot of work by NCMS Associate General Counsel Conor
Brockett, who guided the sucecessful strategy to completion. Richard Bruch, MD, NCOA
Executive Committee Member and Councilor to the AAOS, was a member of the NCMS
Task Force dedicated to this issue. The update was required by legislation calling for the
Industrial Commission to link workers’ compensation rates to Medicare rates and policies,
One of the forces that propelled this action s the difficulty that workers currently
experience when seeking care resuiting from on-the-job injuries. The proposed rules were
published in the North Carolina Register in November 2014 and a public hearing was held in
December. The NCOA joined the NCMS in a ecomment letter last month supporting the
proposed rules,

“The new Industrial Commission Medical Fee Schedule incorporates long needed revisions
that will protect injured workers” access to healthcare while significantly reducing the
overall cost of the workers’ compensation system by establishing fair and reasonable fees
for medical treatment,” said Chairman Andrew T. Heath, in a press release.

Top of page

Advocacy Update: Certificate of Need Reform Effort is Gaining
Momentum

A casualty of the recent winter weather, the Orthopaedic White Coat Wednesday, originally
scheduled for Feb. 25, was expected to draw a dozen physicians to Raleigh. The event,
however, was cancelled due to the inclement weather and hazardous road conditions.
Please watch for a new date to be announced soon.

NCOA lobbyist Connie Wilson reparts that CON bills may be introduced in both chambers as
early as this week. The political-legislative climate for CON reform in the NC General

https Aww 2.ncmedsoc.org/emailviewonwebpage, aspx Perid=246467&trid=e010ba06-23e-4774-8769%-b82ebeeallts 24
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360k Yincennes Road, Indianapolis, Indiana 46268 www.namic.org
Phone: 317.875,5250 § Fax: 317.879.8408

122 C Street N.W., Suite 540, Washington, D.C. 20001
Phone: 2012,628.1558 | Fax: 202.628.160)

September 26, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N. Salisbury Street

Raleigh, NC 27603

Kendall Bourdon, Rulemaking Coordinator
North Carolina Industrial Commission

430 N. Salisbury Street

Raleigh, NC 27603

RE: Fees for Institutional Services (04 NCAC 10J.0103) (eff- Apr. 1, 2015)
Dear Chairman Allen and Coordinator Bourdon,

Please accept this correspondence on behalf of the National Association of Mutual Insurance
Companies (NAMIC)! to communicate our strong support of the North Carolina Industrial
Commission’s (NCIC) passage of 04 NCAC 10J.0103 (eff. April 1,2015) (rule) and communicate
our strong opposition to Surgical Care Affiliates, LLC’s {SCA) position in Surgical Care Affiliates,
LLC v, NC Industrial Commission based on the foregoing:

* The rule was properly adopted following approximately three years of negotiations and
hearings in accordance with the North Carolina Administrative Procedures Act;

« Rulemaking negotiations included a jointly funded consultant, a formal mediation, and
years of rulemaking hearings involving government, business, insurance, community,
and professional/expert feedback;

* The rule was produced by way of thoughtfuf dialogue, investigaticn, and objective
quantitative analysis that allowed North Carolina to bring some of'its medical expenses,
including those impacting ambulatory surgery centers, in line with those of surrounding
states. States that have adopted of Medicare-based fee schedules for workers’

T NAMIC is the largest property/casualty insurance trade association in the United States, with more than 1,400
member companies representing 39 percent of the total U,S. market. NAMIC supports a diverse spectrum of
regional and local mutual insurance companies as well as many of the largest insurets in the world. NAMIC member
companies in the United States and Canada serve more than 170 million policyholders and write more than $230
billion in annual premiums. Our members account for 54 percent of homeowners, 43 percent of automobile, and 32
percent of the business insurance markets in the United States. Through our advocacy programs we promote public
policy solutions that benefit NAMIC member companies and the policyholders they serve and foster greater
understanding and recognition of the unique alignment of interests between management and policyholders of
mutual companies.



compensation include Connecticut, Delaware, Georgia, Kansas, Mississippi, North
Dakota, Chio, Pennsylvania, South Carolina, Tennessee, Texas, and West Virginia;

All North Carolina stakeholders, including SCA, were provided ample opportunity to
participate in the administrative rule-making process;

Pursuant to NCCI's Analysis of Alternatives to the North Carolina Ambulatory
Surgical Center Fee Schedule Proposed to be Effective January 1, 2017, in relation to
the fee schedule reflected in the rule, the fee schedule clearly reflects the maximum
Ambulatory Surgical Center allowable fees proposed in the current rule remain well
above the amount permitted for reimbursement by Medicare beneficiaries;

Any retroactive amendment sought by SCA would result in irreparable harm to
businesses in North Carclina that purchase workers’ compensation insurance as
required by North Carolina law;

Any amendment to the rule would adversely affect medical costs incurred by the State
of North Carolina, local governments, school boards, and insurers, amongst others.

Thank you greatly for your time and consideration related to the above.

Regards,

Liz L. Reynolds, CPCU, API, IOM

Director — State Affairs
Southeast Region

108



109



NCHA 919/677-2400
Ac p PO Box 4449 919/677.4200 fax
Cary, NC 27519 - 4449 www.ncha.org

North Carolinae Hospital Association

September 26, 2016

The Honorable Charlton Allen, Chairman
North Carolina Industrial Commission
430 N Salisbury St.

Raleigh, NC 27603

Dear Chairman Allen and Commissioners:

The North Carolina Hospital Association (NCHA) recommends to the Commission, as it considers a new
rule for ambulatory surgical facilities, that the ambulatory surgical fee schedule should follow the
language, percentages and schedule previously adopted by the Commission in Rule 04 NCAC 107.0103
(see attached), For 2017 and beyond, that rule had provided for 200% of the applicable Medicare rate for
ambulatory surgical centers, with the applicable am-surg fee schedule determined pursuant to subsection

(8)-

As the Commission is aware, the language of this Rule and the fee schedule amounts were developed over
a nearly 3-year period after studies of fee schedules in other states; impact analyses by providers,
employers and insurers; and consideration of related issues. The impact of moving to 200% of Medicare
was a substantial reduction for hospitals and ambulatory surgery facilities, thus leading to the phase-in of
the reductions over the 2015 to 2017 period.

NCHA, does not support a lower percentage than 200% for hospital outpatient and ambulatory surgery
centers. Medicare’s outpatient payments are low in comparison to costs, thus requiring a 2x multiplier to
provide adequate reimbursement. Even at 200%, the workers’ compensation fee schedule rates are lower
than what commercial managed care plans pay hospitals for the same services. The rates were set at that
level in order to balance adequate reimbursement with the Commission’s duty to control medical costs.
Rates lower than 200% will likely create an access problem, as facilities providing services to workers’
compensation patients cannot sustain lower levels of payment and would need to consider discontinuing
providing costlier services or procedures to injured workers. Ensuring an adequate rate is therefore critical
in enabling the Commission to meet the third prong of its duty in developing a fee schedule: ensuring that
injured workers are provided the services and standard of care required by the Workers’ Compensation
Act.

NCHA and others have previously provided the Commission with data and studies used in the
development of the fee schedule that was recommended to and adopted by the Commission in 2014.
Those studies included the following:

(1) NORTH CAROLINA WORKERS COMPENSATION INSURANCE: A WHITE PAPER
REVIEWING MEDICAL COSTS AND MEDICAL FEE REGULATIONS, prepared for the

National Foundation for Unemployment Compensation and Workers' Compensation; prepared by
Philip S. Borba, Ph.D, and Robert K. Briscoe, WCP, Milliman, Inc.; May 23, 2013.
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(2) CompScope Medical Benchmarks, 15th Edition, for North Carolina, published by the Workers'
Compensation Research Institute, August 2014.

(3) North Carolina Hospital Associatior/Optum Group Health survey data, June 2013 and July
2014.

(4) Review of states' fee schedule structures, nationally and regicnally.

We have reviewed the NCCI/NCRB data, and it is unclear on a number of its assumptions and
methodologies, which can significantly impact its findings. NCHA is continuing to review the data with

our consultant.

If you have any questions, please feel free to contact me.

Sincerely,
Linwood Jones

General Counsel
North Carolina Hospital Association

ce. Kendall Bourdon
Meredith Henderson
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04 NCAC 10J 0103 FEES FOR INSTITUTIONAL SERVICES

(a) Except where otherwise provided, maximum allowable amounts for inpatient and outpatient institutional services shall be
based on the current federal fiscal year's facility-specific Medicare rate established for each institutional facility by the Centers
for Medicare & Medicaid Services ("CMS"). "Facility-specific" rate means the all-inclusive amount eligible for payment by
Medicare for a claim, excluding pass-through payments.

(b) The schedule of maximum reimbursement rates for hospital inpatient institutional services is as follows:

1. (1) Beginning April 1, 2015, 190 percent of the hospital's Medicare facility-specific amount.

2. (2) Beginning January 1, 2016, 180 percent of the hospital's Medicare facility-specific amount.

3. (3) Beginning January 1, 2017, 160 percent of the hospital's Medicare facility-specific amount.
(c) The schedule of maximum reimbursement rates for hospital outpatient institutional services is as follows:

1. (1) Beginning April 1, 2015, 220 percent of the hospital's Medicare facility-specific amount.

2. (2) Beginning January 1, 2016, 210 percent of the hospital's Medicare facility-specific amount.

3. (3) Beginning January 1, 2017, 200 percent of the hospital's Medicare facility-specific amount.
(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable amounts for institutional services
provided by critical access hospitals ("CAH"), as certified by CMS, are based on the Medicare inpatient per diem rates and
outpatient claims payment amounts allowed by CMS for each CAH facility.
(e) The schedule of maximum reimbursement rates for inpatient institutional services provided by CAHs is as follows :

1. (1) Beginning April 1, 2015, 200 percent of the hospital's Medicare CAH per diem amount.

2. (2) Beginning January 1, 2016, 190 percent of the hospital's Medicare CAH per diem amount.

3. (3) Beginning January 1, 2017, 170 percent of the hospital's Medicare CAH per diem amount.
(f) The schedule of maximum reimbursement rates for outpatient institutional services provided by CAHs is as follows :

1. (1) Beginning April 1, 2015, 230 percent of the hospital's Medicare CAH claims payment amount.

2. (2) Beginning January 1, 2016, 220 percent of the hospital's Medicare CAH claims payment amount.

3. (3) Beginning January 1, 2017, 210 percent of the hospital's Medicare CAH claims payment amount.
(g) Notwithstanding Paragraphs (a) through (f) of this Rule, the maximum allowable amounts for institutional services
provided by ambulatory surgical centers ("ASC") shall be based on the Medicare ASC reimbursement amount determined by
applying the most recently adopted and effective Medicare Payment System Policies for Services Furnished in Ambulatory
Surgical Centers and Outpatient Prospective Payment System reimbursement formula and factors as published annually in the
Federal Register ("the Medicare ASC facility-specific amount"). Reimbursement shall be based on the fully implemented
payment amount in Addendum AA, Final ASC Covered Surgical Procedures for CY 2015, and Addendum BB, Final ASC

Covered Ancillary Services Integral to Covered Surgical Procedures for 2015, as published in the Federal Register, or their
SUCCESSOFS.

(h) The schedule of maximum reimbursement rates for institutional services provided by ambulatory surgical centers is as
follows:

1. (1) Beginning April 1, 2015, 220 percent of the Medicare ASC facility-specific amount.
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2. (2) Beginning January 1, 2016, 210 percent of the Medicare ASC facility-specific amount.

3. (3) Beginning January 1, 2017, 200 percent of the Medicare ASC facility-specific amount,

(i) If the facility-specific Medicare payment ineludes an outlier payment, the sum of the facility-specific reimbursement
amount and the applicable outlier payment amount shall be multiplied by the applicable percentages set out in Paragraphs (b),

(c), (e), (f}, and (h) of this Rule.

(§) Charges for professional services provided at an institutional facility shail be paid pursuant to the applicable fee schedules in
Rule .0102 of this Section.

(k) If the billed charges are less than the maximurn allowable amount for a Diagnostic Related Grouping ("DRG") payment
pursuant to the fee schedule provisions cof this Rule, the insurer or managed care organization shall pay no more than the billed
charges.

(1) For specialty facilities paid outside Medicare's inpatient and outpatient Prospective Payment System, the payment shall be
determined using Medicare's payment methodology for those specialized facilities multiplied by the inpatient institutional acute
care percentages set out in Paragraphs (b) and (c) of this Rule,
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s Triangle Orthopaedics
A Sutgery Centet

J.'naf;g/e Orthopaedic Associates, P.A. affiliate organizution
October 3, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N, Salisbury Street

Raleigh, NC 27603

Dear Chairman Allen and Commissioners:

Thank you for the opportunity to present comments in response to possible rulemaking options
for the maximum allowable amounts for services provided by ambulatory surgical centers
(“ASCs”) in Workers' Compensation cases under North Carolina’s Workers’ Compensation

Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates,
LLC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10J
.0103 specific to the fee schedule under North Carolina’s Workers’ Compensation Act for
services provided by ambulatory surgical centers (ASCs).

Triangle Orthopaedics Surgery Center (TOSC) is an accredited, two Operating Room, single
specialty, orthopaedic ASC located at 7921 ACC Blvd. in Raleigh. TOSC was awarded one of
three demonstration project CONs to develop a physician owned ASC as outlined in the State
Health Coordinating Council’s 2010 State Medical Facilities Plan. Since openingin 2013,
Triangle Orthopaedics Surgery Center has served over 7000 patients. It is the mission of TOSC
and its physician owners to provide access to safe, high quality outpatient surgical care in a cost
effective manner, allowing physicians and patients active involvement in directing the care that
is delivered to all members of our community.

In April 2015, the Industrial Commission established new Workers’ Compensation fee schedules
for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new fee
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August
9, 2016 by Wake County Superior Court Judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the
Commission has requested proposals to amend Rule 04 NCAC 10/ .0101, .0102, and .0103.

Triangle Orthopaedics Surgery Center is in full support of SCA’s proposal to align
reimbursement rates for ASCs with the reimbursement rates set for hospital outpatient
departments. We fully agree that alignment of reimbursement schedules allows for site-of-
service decisions to be based solely on clinical judgment, quality outcomes, and scheduling
efficiency.

7921 ACC Boulevard * Raleigh, NC 27617 * (919) 596-8524 * (919) 596-6640 fax

www.triangleorthosurgerycenter.com
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In addition, we fully support SCA’s proposal to cover procedures that were being conducted in
ASCs prior to the enactment of the invalid fee schedule on April 1, 2015. Excluding the
procedures that were previously performed at ASCs will resultin an access problem for injured
workers, which would violate the statutory requirements of ensuring injured warkers are
provided the services and standard of care required by the Workers’ Compensation Act.

Finally, we strongly oppose the three proposals submitted by insurance carriers, third-party
administrators, and the North Carolina Hospital Association. The three proposals all
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers'
access to timely care.

Thank you for your consideration. If you have any questions, please feel free to contact me at
(919)596-8524.

Sincerely,

A LDC%&ALJ
Christine Washick RN, CASC

Administrator
Triangle Orthopaedics Surgery Center, LLC

cc: Kendall Bourdon
Meredith Henderson

7921 ACC Boulevard * Raleigh, NC 27617 ¢ (919) 596-8524 « (919) 596-6640 fax

wwyw.triangleorthosurgerycenter.com
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North Caroelinu Hospital Association

October 10, 2016

The Honorable Charlton Allen, Chairman .
North Carolina Industrial Commission
430 N Salisbury St.

Raleigh, NC 27603

Dear Chairman Allen and Commissionets:

Thank you for the oppottunity for NCHA to comment on the am-surg fee schedule at the October
3" public hearing. We are providing the following information to supplement and further elaborate on a
few issues that were discussed at the hearing,.

NCHA recommends that the Commission adopt the same rule that it had adopted earlier for
payment of ambulatory surgery rates. NCHA does not support a rate lower than 200% of Medicare for
hospital outpatient or am surg rates for reasons noted at the hearing and in our previous comment letter.

Hospital outpatient rates versus am-surg rates

There was quite a bit of discussion at the hearing on the difference between hospital outpatient rates
and am-surg rates. Under the Medicare fee schedules, hospital outpatient rates are on average higher than
those for am-surg centers. NCHA does not support tying am-surg rates to the hospital outpatient fee
schedule for several reasons:

¢ If Medicare is going to be used as the basis for the fee schedule, then Medicare’s fee schedules
(with the 2x multiplier for workers’ compensation) need to be adhered to, without changing the
payment differentials between various providers. The Medicare fee schedules have been
actuarially developed by CMS, and as discussed below, there are reasons for the differences in

reimbursement levels between hospital outpatient and am-surg facilities under those fee schedules.

* Hospital outpatient services are costlier than am-surg services for several reasons. Hospitals incur
substantial costs relating to keeping an emergency room open 24/7 and maintaining service lines
that are needed by the community but unprofitable. ASCs are also typically able to schedule
surgery during normal business hours, whereas hospitals have less predictive scheduling, which
results in higher costs. Hospitals also provide charity care to the indigent and are reimbursed
below cost for serving Medicaid recipients.

* Inaddition, as noted in the attached memorandum from Optum, Medicare uses relative weights as
one of the factors in determining payment rates for hospital outpatient facilities and ASCs.
Relative weights establish how costly any one service is in relation to any other service. Optum
examined the relative weights of 3,077 procedures performed by hospital outpatient departments
and ASCs. Of those, the hospital outpatient relative weights were higher than ASC relative
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weights 2,952 times. The ASC relative weights were higher only 125 times. The relative weight is
higher for hospital outpatient because the hospital payment generally includes additional bundled
services — such as clinic, emergency department, radiology, MRIs, CTs, laboratory and other
services — that are often not performed in an ASC-setting. As noted by Optum, adopting the
hospital outpatient relative weights for ASCs would mean paying ASCs for services they often do
not — and cannot ~ perform.

* Hospital outpatient departments must meet the provider-based requirements under federal
regulations (42 CFR § 413.65(d) and Transmittal A-03-030). Those requirements include the
following:

(¢]
o]

o 00 0

Q

The outpatient department operates under the same license as the hospital.

The outpatient department has integrated clinical services with the hospital. This includes
requirements that the hospital maintain the same monitoring and oversight of the outpatient
facility as it does for any other hospital department. The hospital medical staff committees
are responsible for overseeing medical activities and quality assurance at the outpatient
department.

The hospital and outpatient department have a unified retrieval system for medical records.
Patients of the outpatient department have full access to all services of the hospital.

The hospital and its outpatient department are fully financially integrated.

The hospital outpatient department must comply with hospital rules such as anti-dumping,
nondiscrimination, and health and safety rules.

Additional rules apply when the outpatient department is located off the hospital campus.

NCCI Analysis

NCHA asked Optum to review NCCI’s analysis. Optum’s comments and questions on the analysis are
included in the attached metno. Optum noted that without more explanation of the analysis, “it is difficult
to determine whether the models reflect what may happen should any of the various methodologies or
percentages be adopted. Generally, models staying within ASC-PPS system are most likely to have some
reliability, but cross-system comparisons of ASC-PPS and OPPS need an explanation of discounts and
bundles to determine reliability.”

Thank you for the opportunity to comment. Please feel free to contact us if you have additional questions.

Sincerely,

- V4

Linwood Jones
General Counsel
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QOct. 6, 2016
To: Linwood Jones

From: Eric Anderson
Managing Consultant
Reimbursement Analytics

Re: Discussion of NCIC-requested analysis and SCA Response

At the request of the North Carolina Hospital Association, Optum was asked to perform
a technical review of a workers’ compensation Ambulatory Surgical Center (ASC) analysis
provided to the North Carolina Industrial Commission as well as a response from Surgical Care
Associates (SGA).

As background, Optum has provided assistance to more than a dozen states in
developing and implementing facility (hospital and ASC) workers’ compensation payment
methodologies.

Discussion of analysis for Industrial Commission

Modeling changes in reImbursement methodologies can be extremely difficult,
particularly for facility outpatient payments. While Medicare’s hospital outpatient prospective
payment system (OPPS) and the ambulatory surgery center system (ASC-PPS) are similar, they
also differ in significant ways. How those differences are accounted for in the modeling process
can make a considerable difference in the results.

The only completely accurate method is to have claim-level detail {all items on the
claim), with a sufficlent number of claims, and to process those claims through commercially
available pricing software with different payment models selected. It appears this option was
unavailable, Lacking that, an analyst is confranted with making assumptions in reconciling
disparities between OPPS and ASC-PPS.

The reimbursement models provided to NCIC have insufficient documentation how
differences between OPPS and ASC-PPS were accounted for. These unanswered questions
preclude definitive conclusions on the reliability of cross-system comparisons between ASC-PPS
and OPPS,

The following bold-face items are from the analysis with an examination of how
different assumptions may produce differing results.

Page 2: Calculate the weighted-average percentage change in maximum
reimbursements for the fee schedule using observed payments by procedure code
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The documentation does hot detail how many claims, services, or providers were
present in the data. Also missing Is explanation of what detail level was used. If a low claim
volume is used, there is an increased likelihood of variability between the model and the
eventual realworld implementation. If summarized volumes instead of actual claims were
analyzed, then certain steps are required to account for the impact of discounts and bundles.

The lack of volume information and use of summarized information does not negate the
analysis, but low and/or summarized volumes potentially diminish reliability.

Page 2: ... “The Impact of Physician Fee Schedule Changes in Workers Compensation:
Evidence from 31 States”, suggests that a portion of a change In maximum reimbursements is
realized an payments impacted by the change.

The physician study cited concludes when a decrease in maximum reimbursement for
physician services occurs, only 50% of the decline is realized, Conversely, when an increase in
maximum reimbursement for physician services occurs, only 80% of the increase is realized. This
physician study becomes the basis for implementing a “price realization factor” which adjusts
the impact of any reimbursement methadology changes, Declines are reduced by half; increases
are set at 80%.

The referenced study specifically did not consider hospital or ambulatory surgical center
transactions. On Page 5, the study noted: “The data set excludes transactions associated with
medical services provided by hospitals and ambulatory surgical centers, but includes transactions
related to services delivered by physicians (the provider type) at these places of service.

OPPS and ASC-PPS are facllity fee schedules. Unlike physicians, hosplitals and ASCs
generally have |ess flexibility in charging different prices to different payers as physicians might.

Because of payer networks and other factors, the full impact of any methodology
change Is unlikely to occur, However, applying estimates from physician study to a facility
methodology merits further explanation as to its appropriateness.

Using a physician price realization factor may understate the lower boundary by as
much as 50% (the reduction may be more than expected} and also underestimate the upper
boundary by 20% {the increase may be more than expectad),

Page 3 “Prior MAR”

There are several questions relating to the MAR calculations.

1. The Prior MAR calculation uses the 2015 ASC-PPS schedule while the proposed
MAR calculations use the 2016 ASC-PPS schedule. Although Medicare makes
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adjustments to achieve the same results year-over-year, workers’
compensation utilization differs from Medicare’s. As the result, weight changes
for workers’ compensation services might not be neutral and could represent
an increase or decrease. This can be tested using North Carolina workers’
compensation volumes to determine whether Medicare weight changes impact
reimbursement. The documentation does not explain whether this was done. If
it was not done, some reimbursement impact may be driven by changes in
Medicare’s weighting, not changes in reimbursement methodology or
percentages.

2. The Proposed MAR — ASC-Based Alternatives does not state whether wage
indexes were considered when modeling payments. Because they are not
mentioned, presumably they were not, However, if wage indexes were
considered they may have created another inadvertent issue. Core Based
Statistical Areas (CBSAs) were revamped as the result of the 2010 census. These
resulted in changes to CBSA compositions. That, in turn, brought about wage
index changes with most occurring between 2014-16. If wage indexing was
done, then payment changes as any CBSA changes ought to be been noted in
the modeling.

3. The Proposed MAR — Hospital-Based Alternatives lacks a pertinent discussion,
While ASC-PPS and OPPS are similar, they differ in discounting and bundling.
Because hospitals provide a broader range of services than ASCs, hospital
bundles are often larger and more comprehensive. There is no discussion how
the disparities between the two systems were reconciled. A reasonable
presumption might be that the analysis used the multiple procedure discount
flag from ASC-PPS, but strictly speaking that is not following OPPS payment
rules. Without clarity on discounting and bundling, the analysis of MAR—
Hospital-Based Alternatives should be regarded with some skepticism.

Summary

The modeling produced one seemingly unlikely result. One model estimated what
happens if payments increased from 220% of ASC-PPS (using 2015 weights) to 235% of ASC-PPS
(using 2016 weights). The lower boundary calculation projected overall ASC payments might
drop 4.1% or a $1.9 million.

An increase in payment results in less expenditure seems an unlikely result. Although
there are ways this might be achieved, an explanation as to how the model creates this
counterintuitive result would be helpful. Without further explanation, it is difficult to determine
whether the models reflect what may happen should any of the various methodologies or
percentages be adopted. Generally, models staying within ASC-PPS system are most likely to
have some reliability, but cross-system comparisons of ASC-PPS and OPPS need an explanation
of discounts and bundles to determine reliability.
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Discussion of Surgical Care Associates response

Surgical Care Associates LLC (SCA) offered a response to the payment modeling
presented to the Industrial Commission. While the SCA response covers details heyond a
technical analysis, the hospital association asked that Optum review the technical components
of SCA’s response. The bold-face text is from the SCA response.

Page 2: For those services that are covered under Medicare, the invalid fee schedule
contains reimbursement that is inadequate and that would create a significant disparity
between ASCs and hospital autpatient departments for the same services,

The disparity is created by the adoption of a Medicare-based system,

Page 2: (g) For those procedures for which CMS has established a Medicare rate, the
schedule of maximum reimbursement rates for services provided by ambulatory surgical
centers (“ASC”) should be the same as the schedule of maximum reimbursement rates for
hospital outpatient institutional services as set forth in sub-part (c) above.

This sentence and further discussion equates payments for services in hospital
outpatient departments (HOPD) with services provided in ambulatory surgical centers.

There are two components to Medicare’s payment policy:
o A relative weight which establishes how costly any one service is in relation to
any other service.
o A conversion factor which accounts for differences among hospitals and among
ASCs. For outpatient, the only adjustment to the conversion factor is the wage
index that adjusts for geographical salary differences.

SCA's suggestion does not say but presumably wishes adoption of bath the hospital
relative weights as well as hospitai canversion factors. Of these two, relative weights present a
more complex issue. Medicare’s comprehensive and consolidated bundling payment
methedology is different between ASCs and hospital outpatient.

In general, what may appear to be equivalent services may not be because Medicare’s
bundling system includes services beyond just the HCPCS code itself. In other words, while the
HCPCS codes for ASCs and hospitals may be the same, the payment often includes a different
range of services bundled In the payment.

The chart below illustrates. It shows the difference in relative weights for some common
workers’ compensation procedures performed in hospital outpatient departments and ASCs.



122

K -‘%‘
={ OPTUMInsight”
Waesterville, OH 43082
www.optum.com

56.2787 67.4027 11
29807 Shoulder arthroscopy/surgery 56,2787 67.4027 n
29827 Arthroscop rotator cuff repr 56,2787 67.4027 J1
29828 Arthroscopy blceps tencdesis 56.2787 67.4027 j1
29855 Tibial arthroscopy/surgery 79.9669 95.8165 J
25856 Tibial arthroscopy/surgery 79,9669 95.8165 i
29862 Hip arthro w/debridement 56.2787 67.4027 j1
29866 Autgrft Impint knee w/scope 56.2787 67.4027 1
29885 Knee arthroscopy/surgery 56,2787 67.4027 J1
29888 Knee arthroscopy/surgery 79,9669 95.8185 n
29899 Ankle arthroscopy/surgery 79.9668 95.8165 1

The OPPS (hospital outpatient) relative weight is higher than the ASC-PPS weight
because the hospital payment usually includes additional bundled services — typically clinic,
emergency department, radiology, MRIs, CTs, laboratory and other services — that are often not
performed in an ASC-setting.

In the April 2016 Medicare update, OPPS relative weights are higher than ASC relative
weights 2,952 times. Conversely, ASC relative weights were higher 125 times.

Because of their nature, ASCs do not perform many of the services included in hospital
outpatient bundles. Adopting the OPPS relative weights for ASCs would mean paying ASCs for
services they often do not —and cannot — perfarm.

Page 3: The amendment being proposed by SCA would have a positive effect on the
procedures of the Commisslon because it will eliminate the canfusion that currently exists
whereby some insurance carriers have determined that some procedures currently being
perfarmed at ambulatory surgical centers are not covered in the current invalid fee schedule
based on ASC Medicare rates.

While the propesed change may or may not eliminate some confusion that currently
exists, it would create another type of confusion in determining how to apply a different set of
bundling rules — notably the comprehensive status indicator, J1 —that apply in OPPS but is not
present in ASC-PPS.

Medicare’s J1 status Indicator in hospital outpatient has no comparable methodology in
ASC-PPS. In general, If a code with a )1 status indicator appears on a claim, that is paid and
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nothing else. There are complex rules relating to payment when two or more HCPCS codes with
J1 status indicators appear on a claim. Medicare is greatly expanding HCPCS codes covered by
the J1 status indicator. For 2017, more than 2,500, mostly surgical, HCPCS codes will have a J1
status indicator.

Beyond the bundling issue, there are also differences in how OPPS and ASC-PPS handle
wage index adjustments and which wage indexes would apply. Additional rules would need to
be developed to handle these disparities.

Page 4: As noted by the Commission, discrepancies in payments between ambulatory
surgical centers and hospital outpatient departments would “potentially diminish the pool of
doctors available to treat injured employees, and reduce the quality and timeliness of care.

Presumably the quoted material accurately reflects the commission’s statement.

That notwithstanding, it begs the question of how a discrepancy in facility payment
affects the pool of doctors. For most hospitals and some ASCs, workers’ compensation is a
relatively small portion of their patient volume.

Hospitals make decisions based on their overall patient volume as do some, perhaps
most, ASCs. Clearly, a discrepancy in physician payment could impact the availability of
physicians, but the contention on facility payments is less clear.

Page 5: Specifically, NCCl improperly uses the invalid ASC fee schedule as the baseline
for calculating the cost or saving related to the proposed changes. The ASC fee schedule
required by the August 9, 2016 court decision reimburses providers at 67.15% of billed
charges. The NCCI analysis uses the invalid ASC fee schedule reimbursement of 210% of
Medicare ASC rates as the baseline for the proposed fee schedule changes. Therefore, NCCl’s
analysis using the invalid fee schedule understates the total impact on the overall workers
compensation system when adopting a ASC fee schedule that reimburses ASC at a lower rate
than the current fee schedule reimbursement of 67.15%.

Our analysis generally agrees with this point. It was unclear from the documentation
whether there was an adjustment for the time period. Our reading of the methodology was that
220% of Medicare was used as the basis for the previous MAR calculation.

Page 5: SCA conducted independent analysis using internal data and NCCI's
methodology to evaluate the impact of SCA’s proposed fee schedule change from the current
ASC fee schedule reimbursement rate of 67.15% of billed charges to the 2017 Service Year
reimbursement rate of 200% of HOPD Medicare. The analysis concluded that the resulting
overall savings in 2017 to the overall workers comp system would be $8.8M (-0.5%).
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The description of the SCA analysis does not state whether it used the hospital
conversion factor, whether it made wage index adjustments, whether it used the hospital
relative weights or how it handled hospital bundied payments. As with the analysis for the
Industrizl Commission discussed earlier, without this information it is difficult to determine
whether SCA’s analysis reliably models the impact to changes in payments,
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Spartanburg, SC
October 10, 2016

Via Hand Delivery

Charlton L. Allen, Chairman
Rincon Industrial Commission
430 N. Salisbury Street
Raleigh, NC 27603

Re:
Dear Chairman Allen and Commissioners:

On behalf of Surgical Care Affiliates, LLC ("SCA"), we are submitting SCA's comments
in response to proposals submitted to the North Carolina Industrial Commission addressing fees
for ambulatory surgical center services in workers’ compensation cases. We also are
submitting a number of letters supporting the proposal that was submitted by SCA and opposing
the three other proposals that were submitted to the Industrial Commission.

RIM:rms

cc: Kendall Bourdon {via e-mail)
Meredith Henderson (via e-mail)

Parker Poe Adams & Bernstein LLP Attorneys and CounselorsatLaw PNC Plaza 301 Fayetteville Street  Suite %400 Raleigh, NC 27601 PO Box 389 Raleigh, NC 27602-0389
1 919.828.0564 [ 919.834.4564 www.parkerpoe.com



SURGICAL CARE AFFILIATES’ COMMENTS
IN RESPONSE TO PROPOSALS SUBMITTED
TO THE NORTH CAROLINA INDUSTRIAL COMMISSION

October 10, 2016

To:  Kendall Bourdon
IC Rulemaking Coordinator
North Carolina Industrial Commission
Delivered via email to kendall.bourdon@ic.nc.gov

Pursuant to the North Carolina Industrial Commission’s (“Commission™) September 2,
2016 Notice of Public Comment Meeting, Surgical Care Affiliates, LLC (“SCA”) respectfully
submits the following comments in response to the proposals submitted to the Commission
addressing fees for ambulatory surgical center services in workers’ compensation cases.

SCA manages seven ambulatory surgical centers in North Carolina and has an ownership
interest in each of these centers through wholly-owned subsidiary corporations (hereinafter “SCA
ambulatory surgical centers™). The SCA ambulatory surgical centers are located throughout North
Carolina and include Blue Ridge Day Surgery in Raleigh, Charlotte Surgery Center, Fayetteville
Ambulatory Surgical Center, Greensboro Specialty Surgery Center, Surgical Center of
Greensboro, The Eye Surgery Center of the Carolinas in Southern Pines, and Eastern Regional
Surgical Center in Wilson.

SCA and the ASCs in North Carolina that support SCA’s proposal submitted to the
Industrial Commission on September 26, 2016 represent the majority of ASCs in North Carolina
that provide surgical services to injured workers covered by the Workers” Compensation Act.

THE OTHER THREE PROPOSALS ARE NOT COST EFFECTIVE AND DO NOT
' MEET NORTH CAROLINA STATUTORY REQUIREMENTS

North Carolina law requires that fee schedules adopted by the Commission be adequate to
ensure that injured workers are provided the standard of services and care intended by the Workers’
Compensation Act and that providers are reimbursed reasonable fees for providing these services,
The other three proposals do not meet these requirements.

The other three proposals do not address all procedures that can be performed in
ambulatory surgery centers. By crafting a fee schedule that uses only Medicare as its foundation,
the other proposals do not recognize that a wide variety of procedures can be performed safely and
cost-effectively on the working-age population. The workers’ compensation population is
typically younger and healthier than the Medicare population, meaning that there are additional
procedures that can be performed safely and effectively with a shorter stay. As noted by NCCI
“WC claimants have very different demographics, medical conditions, and priorities than retirees.
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It would be a mistake to blmdly rely on Medicare rates as perfect measures of resources appropriate
to treat work-related injuries.’

Additionally, for Medicare patients nationwide, covered surgical procedures include
“surgical procedures . . . for which standard medical practice dictates that the beneficiary would
not typlcally be expected to require active medical monitoring and care at midnight following the
procedure.” For non-Medlcare patients in North Carolina, ASCs are permitted to keep patients
for up to 24 hours. This means a non-Medicare patlent can stay in the facility overnight, provided
they are released within the specified time frame.* The ability to keep workers’ compensation and
commercial patients in the facility overnight broadens the list of procedures that can be performed
safely and effectively in the ASC setting,

The failure to include all procedures that can be safely performed on an outpatient basis
results in a significant cost to the system. Particularly impactful in the context of workers’
compensation injuries are a number of spine codes, many of which are not covered under the
Medicare ASC fee schedule but are commonly performed in the ASC setting on working age
patients. Total joint replacements (knee, hip, and shoulder) also are paid by Medicare only in the
inpatient setting and these cases are routinely performed on patients — especially young and
otherwise healthy patients like many injured workers — in the ASC setting.

When confronted with an injured worker who needs a procedure not paid for under
Medicare’s HOPD payment methodology, a hospital can choose to perform the case in its inpatient
setting. The result is a much higher cost to the system of an inpatient stay and procedure. Allowing
an ASC to perform cases not on the Medicare ASC list provides an alternative setting for these
procedures, and allows the injured worker’s doctor to make the decision for his or her patient about
the best site of service for these procedures. ,

The impact of not having a fee schedule that includes all procedures can be shown by the
drop in Workers” Compensation cases performed in ASCs since April of 2015 when the invalid
fee schedule began being used. SCA’s Workers® Compensation cases declined by 4.2% between
April 1, 2015-March 31, 2016. An NCCI analysis of volume recently obtained by SCA shows 2
dechne in volume of Workers Compensation cases by all North Carolina ASCs in 2015 of 8.2%.°

SCA’s proposed amendment to the regulation serves to align payments for ambulatory
surgical procedures with the Medicare fee schedule while at the same time acknowledging that

Medicare has not created an allowance for certain procedures thatare routinely and safely provided

to non-Medicare patients in the ASC setting, As such, SCA is proposing a rate for these services
that is consistent with the resources and time involved in providing such procedures. In order to
limit the uncertainty of the state’s exposure on reimbursement, charge master increases will be
limited to 0% increase for these procedure codes for the first 3 years, or a revenue neutral
adjustment will be applied to the percent of charge paid.

! NCCI, Effectiveness of Workers Compensation Fee Schedules - A Closer Look, February 11,
2009
242 C.F.R. §416.166 (b).
* (.8, §131E-176 (1)(b).
1 Federal regulations allow for stays up to 24 in ASCs. See 42 C.E.R. §416.2.
3 NCCI data includes one quarter of payment not under the invalid fee schedule.
2
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Additionally, the unintended consequences of the cost to the system that would be caused
by accepting the other three proposals were not considered in the NCCI analysis. Patients are
commonly seen much more quickly in the ASC setting than they can be accommodated in the
hospital. None of the costs of this system that result from an injured worker having a delay in
access to services wete included in the NCCI analysis. Additionally, the costs of having services
performed in the more expensive inpatient environment as a result of procedures not contemplated
in the outpatient methodology were also considered in NCCI’s analysis.

Also, as SCA set forth in its proposal, the cost analysis requested by the Commission
wrongly compares new ASC fee schedules to the ASC fee schedule that has been declared invalid.

THE OTHER THREE PROPOSALS ARE OUT OF STEP WITH
TRENDS IN MEDICARE REIMBURSEMENT

The other three proposals fail to recognize recent federal Medicare payment policy reforms.
In 2015, Congress passed the Bipartisan Budget Act of 2015 (Pub. L. 114-74), The legislation
contained a provision that changed the reimbursement methodology for new off-campus hospital
outpatient departments. Specifically, Section 603 “would codify the Centers for Medicare &
* Medicaid Services (CMS) definition of provider-based (PBD) off-campus hospital outpatient
departments (HOPDs) as those locations that are not on the main campus of a hospital and are
located more 250 yards from the main campus. The section defines a “new” PBD HOPD as an
entity that executed a CMS provider agreement [after the date of enactment], Any PBD HOPD
executing a provider agreement after the date of enactment would not be eligible for
reimbursements from CMS’ Outpatient Prospective Payment System (PPS). New PBD HOPDs,
as defined by this section, would be eligible for reimbursements from either the Ambulatory
Surgical Center (ASC PPS) or the Medicare Physician Fee Schedule (PFS).”® Congress has
recognized that ASCs and HOPDs should have parity in their reimbursement by Medicare.

The workers’ compensation system should not be responsible for hospital overhead. It has
been argued that hospitals have an infrastructure and overhead that necessitates payment for
workers compensation cases at higher rates than ASCs. Payment should be equivalent between
the two settings for equivalent procedures. When an injured worker requiring surgery visits an

ASC, he or she receives the same care as he or she would in a hospital environment. For these

cases, the direct costs are equivalent — implant and supply costs, nursing staff, anesthesia costs,

etc. Payment for surgery for the same patient, receiving the same treatment — in many cases even -

performed by the same surgeon — should not be differentiated based on factors and costs unrelated
to the workers’ compensation system and should be the same regardless of location.

Other stafes are recognizing the importance of addressing the two sites using the same
methodology in setting their medical fee schedules. Alaska and Connecticut, two of the most
recent states that enacted legislation related to workers’ compensation medical fee schedule
reforms specific to ambulatory surgical centers, used the hospital outpatient fee schedule. In 2014,
the Medical Services Review Committee in Alaska was directed to create a medical fee schedule

% U.S. House Committee on Ways and Means, Bipartisan Budget Act of 2015 Section-by-Section
Summary, http://docs.house.gov/meetings/RU/RU00/CPRT-114-RU00-D001.pdf

3
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based on Medicare-based conversion factors. The new schedule became effective December 1,
2015. The Medical Services Review Committee determined that hospital outpatient department
and ambulatory surgical centers should be reimbursed as a percent of the Medicare hospital
outpatient fee schedule.” Similarly, effective April 1, 2015, the Connecticut Workers’
Compensation Commission established a medical fee schedule for ASCs based on the Medicare
hospital outpatient fee schedule.®

SCA’s PROPOSAL WILL SAVE THE SYSTEM MONEY

The analysis done by SCA shows that there will be significant savings in adopting the
proposal that SCA has submitted. In crafting this analysis, SCA reviewed historical case volume
performed at our seven facilities. Cost comparisons were conducted on payments for these
procedures under the former methodology of 67.15% of billed charges for procedure codes versus
the same procedures paid at the 2017 Service Year reimbursement rate of 200% of hospital
outpatient department Medicare rates, SCA estimated a 40% reduction in payments. Using
NCCTI’s methodology to estimate the impact of the fee schedule reforms, the analysis concluded
that the resulting overall savings in 2017 to the overall workers’ compensation system would be
$8.8M (-0.5%).

As noted by the Commission, discrepancies in payments between ASCs and HOPDs would
“potentially diminish the pool of doctors available to treat injured employees, and reduce the
quality and timeliness of care. That impact will likely be most severely realized in our State’s
more rural arcas, where the quality and availability of effective treatment is already a greater
concern,” SCA agrees with the Commission that the only way to ensure injured workers access

. to high-quality, effective care is to create parity between the ASC and hospital outpatient medical
fee schedules.

THE REDUCTION IN RATES TO 150% OF THE MEDICARE ASC FEE SCHEDULE
PROPOSED WOULD BE VERY HARMFUL TO THE SYSTEM

Reducing the fee schedule to 150% of ASC Medicare as suggested by one proponent would
. have an even greater negative affect on workers access to surgical care. As noted by NCCI: “The
Medicare fee schedule is very useful as a starting point for the design of WC medical fee schedules,
but has notable shortcomings for WC, including too little emphasis on return to function and too
little sensitivity to cost differences among states.”'® WCRI noted that “if workers’ compensation
-fee schedule rates are higher than Medicare, this does not necessarily mean that the workers’
compensation rates are high enough to avoid access-to-care issues for injured workers. The latter
limitation arises because providers® decisions about which patients to see are influenced in part by
reimbursement rates from alternative payors.

"HB316, Chapter 63 SLA 14,

8 CT Public Act 14-167. :

? North Carolina Industrial Commission, Memorandum of Law In Support of Motion To Stay,

August 17, 2016.

YNCCI, Effectiveness of Workers Compensation Fee Schedules - A Closer Look, February 11,

2009,
' 4
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If workers’ compensation pays higher than Medicare but lower than commercial insurers,
there still might be legitimate concerns about access.''

In Texas, following drastic cuts in the fee schedule, the number of physicians willing to
treat all work-related injuries dramatically declined from 2002 to 2004. Specifically, “[t]hree
quarters (77%) of orthopedic surgeons in Texas now limit workers compensation cases,
dramatically up from (29%) two years ago. Similar declines in access have occurred for general
surgeons and other surgical specialists,'?

Hawaii experienced similar access issues when its workers’ compensation fee schedule
reimbursements were inadequate. As noted in a comprehensive review conducted by the state:

While the impact of the change in the medical fee schedule may not have reached
overwhelming proportions, it appears to have affected the treatment of injuries in
workers’ compensation cases. Health care providers are struggling with a duty to
heal, while juggling fiscal responsibilities that will afford them to stay in business
to continue to practice medicine. This trend of turning away workers’ compensation
patients should be given attention before it becomes critical. The medical fee
schedule definitely appears to have had a negative impact on an injured employee’s
access to s;:ecialty care and diminished access to more experienced health care
providers.'

Workers® compensation medical cost variation is not solely driven by the medical fee
schedule. As noted by the National Academy of Social Insurance, “the tremendous interstate
variation in the share of total benefits going to medical care reflects between-state differences in:
average weekly wages; the nature and severity of work-related injuries; the quantity and prices of
medical services provided to injured workers; and the dollar value of cash benefits (driven by
factors such as benefit replacement rates, maximum and minimum weekly benefits, the waiting
period, and duration of TTD benefits). If, therefore, changes to the workers’ compensation law in
a given state reduce the dollar value of cash benefits, but medical benefits are stable, the share of
benefits accounted for by medical care increases.”'* Additional factors such as strong employment
growth also increase medical benefits since more employed workers will be covered under workers
compensation.

A significant reduction in ASC rates will benefit the catriers at the expense of providers
and employers, Well before the workers compensation fee schedule reforms enacted in 2013, the
workers’ compensation carriers realized a sharp increase in profits. As reported by the National
Association of Insurance Commissioners, underwriting profits and profits on insurance
transactions have increased sharply since 2005.

' WCRI, Designing Workers® Compensation Medical Fee Schedules, June 2012.
12 Texas Medical Association, Workers® Compensation Special Report — 2004 Survey of Texas
Physicians.” 1
13 The Medical Fee Schedule Under the Workers® Compensation Law, Legislative Reference
Bureau State Capitol, Honolulu, Hawaii
1 National Academy of Social Insurance, Workers’ Compensation: Benefits, Coverage, and
Costs, 2014
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CONCLUSION

For the reasons set forth above, the Commission should adopt SCA’s proposed fee schedule
and reject the fee schedules proposed by the other three proponents. SCA’s proposed fee schedule
is consistent with North Carolina statutory requirements, accounts for all procedures that can be
performed in ASCs, and results in substantial savings to the Workers’ Compensation system in
North Carolina.

Respectfully submitted this 10th day of October 2016.

Kelli Collins, Vice President Operations
Surgical Care Affiliates, LLC
3820 North Elm Street #1062
Greensboro, NC 27455
(336) 854-1663 office
(336) 202-6681 maobile

{866) 367-3168 fax
kelli.collins@scasurgery.com
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CHARLOTTE SURGERY CENTER
an affiliate of SCA

October 6, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N. Salisbury Street

Raleigh, NC 27603

Dear Chairman Allen and Commissioners:

Thank you for the opportunity to present comments in response to possible rulemaking options
for the maximum allowable amounts for services provided by ambulatory surgical centers
(“ASCs”) in Workers’ Compensation cases under North Carolina’s Workers’ Compensation

Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates,
LLC {"SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10!
.0103 specific to the fee schedule under North Carolina’s Workers’ Compensation Act for
services provided by ambulatory surgical centers (ASCs).

Charlotte Surgery Center is a multi-specialty ambulatory surgery center affiliated with Surgical
Care Affiliates. We have been serving Mecklenburg County cost effectively for over 30 years,
and have performed 7,000 Worker’'s Comp cases since 2009,

We are currently working with self-insured employers to move Worker's Comp cases from the
higher cost hospital setting to Charlotte Surgery Center, particularly from surrounding markets
where there is not an ASC option. The savings opportunity versus inpatient hospital rates is
significant. Should the cuts to Worker’s Comp rates drive ASC's to exit the market, as has
happened in other states, leaving only the inpatient hospitals to serve the Worker's Comp
patients, a significant financial burden would be placed on both the insurers and the self-
insured employers they represent.

In April 2015, the Industrial Commission established new Workers’ Compensation fee schedules
for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new fee
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August
9, 2016 by Wake County Superior Court Judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the
Commission has requested proposals to amend Rule 04 NCAC 10J .0101, .0102, and .0103.

Charlotte Surgery Center is in full support of SCA’s proposal to align reimbursement rates for
ASCs with the reimbursement rates set for hospital outpatient departments. We fully agree

2825 Randolph Road | Charlctte, NC 28211 ] 704.377.1647 | Fax 704.358.8267 | www.charlottesurgerycenter.com



133

that alignment of reimbursement schedules allows for site-of-service decisions to be based
solely on clinical judgment, quality outcomes, and scheduling efficiency. We also believe that
the 40% cost savings of $8.8 million, versus the currently valid fee schedule of 67% of billed
charges, accomplishes the cost saving goals of the Commission while protecting the
aforementioned clinical goals.

In addition, we fully support SCA’s proposal to cover procedures that were being conducted in
ASCs prior to the enactment of the invalid fee schedule on April 1, 2015. Excluding the
procedures that were previously performed at ASCs will result in an access problem for injured
workers, which would violate the statutory requirements of ensuring injured workers are
provided the services and standard of care required by the Workers’ Compensation Act.

Finaily, we strongly oppose the three proposals submitted by insurance carriers, third-party
administrators, and the North Carolina Hospital Association. The three proposals all
recommend a significantly reduced fee schedule for ASCs, which would fimit injured workers'

access to timely care.

Thank you for your consideration. If you have any questions, please feel free to contact me at
704-617-7324.

Sincerely,

Thomas J. Lally
C.E.C.

cc: Kendall Bourdon
Meredith Henderson

Page 2 of 2



October 10, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N, Sallsbury Straet

Raleigh, NC 27603

Dear Chalrman Allen and Commissioners:

-~ Thank-you for the opportunity ta-present comments-in response to possible rulemaking options -+ -

for the maximum allowable amaounts for services provided by ambulatory surgical centers
("ASCs”) in Workers’ Compensation cases under North Carolina’s Workers’ Compensation
Act, Please accept thls letter in support of the proposal submitted by Surgical Care Affillates,
LLC ("SCA"} on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10}
0103 spedific to the fee schedule under North Carolina’s Workers’ Compensation Act for
services provided by ambufatory surgical centers {ASCs),

In Aprif 2015, the Industrial Commission established new Workers” Compensation fee schedules
for hospltals, physiclans, and ASCs, However, in promulgating regulations to establish a new fee
schedule for ASCs, the Industrfal Commisslon failed to foliow the required process set forth in
the Adminlstrative Procedure Act. Consequently, the fee schedule was ruled lnvalid on August
9, 2016 by Wake County Superior Court Judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the
Commisslon has requested proposals to amend Rule 04 NCAC 104 .0101, .0102, and .0103,

We are In full support of SCA’s proposal to align reimbursement rates for ASCs with the
relmbursement rates set for hospital outpatient departments, We fully agree that alignment of
reimbursement schedules allows for site-of-service decisions to be based solely on clinical
judgment, quallty outcomes, and scheduling efficiency,

In addition, we fully support SCA’s proposal to cover procedures that were being conducted In
ASCs prior to the enactment of the invalid fee schedule on April 1, 2015. Excluding the
procedures that were previously performed at ASCs has resulted and will continue to result In
an access problem for injured workers, which violates the statutory requirement of ensuring
injured workers are provided the services and standard of care required by the Workers’

Compensation Act,

We strongly oppose the three proposals submitted by Insurance carriers, third-party
administrators, and the North Carolina Hospltal Association. The three proposals all
recommend a signiflcantly reduced fee schedule for ASCs, which would limit injured workers'
access to timely care and also fall to meet the statutory requirement that ASCs recelve

reascnable fees.
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It is also very significant that the other three proposals do not address all procedures that were

belng conducted In ambulatory surgery centers prior to the enactment of the Invalid fee -

schedule on Aprll 1, 2015, By limiting Injured workers access to care for all procedures that
have been historically performed In the ASC setting, workers will be forced to recelve care In
the higher-cost Inpatient hospltal setting.

The other three proposals are not cost effectlve and so do not meet statutory requirement of
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules
adopted by the Commisslon be adequate to ensure that Ihjured workers are provided the
~..standard of-services and care intended by the Workers'. Compensation. Act-and that. providers
are reimbursed reasonable fees for providing these services, The three other proposals de not
meet these requlrements,

Lastly, the analysis conducted by NCCI does not take Into consideration the shift of Injured
workers from the ASC setting to the more-costly hospital Inpatient setting, therefore, under-
estimating the cost to the workers’ compensation system,

Thank you for your consideration.,

Sincerely,

= 50

Sean Koo \
Pees DPEQT/LOO) CorPAasS Sord el PArTIERS

cc Kendall Bourdon
Meredith Henderson
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October 10, 2016-

Chariton'L..Allen, Chairman

North Catolina:Industrial Commlssion
430 N:; Salishury Street

_Bta[elgh NC27603.

Bear Chairman Allen and Commissioners:

" Thank you for-the-opportunity to present comments in response to possible ritlemaking options
for the maximum allowable amounts: for services provided By ambulatory surgrcal ‘centers
("ASCs") in Workers’ -Coinpansation- cases under ‘No'rth Carohnas Workers" Compensation
“Act. Plegse accept this lettérih support of the proposal subimitted by Surgica! Care Affilrates,
LLC {"SCA”) on: September 26, 2016 to-amend the previously declared invalid Rule 04 NCAC 10)
0103 speciflc to the fee schedule under North Carolina's Workers® Compensatlon Act for
services provided by ambulatory surgical.centers (ASCS)

In April-2015, the Industrial Commission established new Workers” Compensation fee'schedules.
for hospitals, physicians, and ASCs, However; in promulgating régulations to. estabﬂsh a new fee:

‘sehedule for ASCs; the Industrial Commission fajled to-follow the required process: set: farth in

the Admlmstratrve Procedure Act. Consequently; the fee schedule was ruled tnvalid on August-

56,2016 by Wake: County: Superlor Court Judge Paul Ridgeway.

In response to the Court's order invalidating the. April 1, 2015 fee schediile for ASCs, the.

Commission has requested proposals to amend:Rule 04 NCAC 10) ;0101, .0102, and .0108,

We aré in full suppoit of SCA’s proposal to: align relmbursement rates for ASCS with' the:
reimbursement rates set for hospital outpatient departmeénts. We: fully agree that alignment of.

reimbursement - schediles™ allows for site-of-service decisions to e based solely on clinical
judgritent, quality outcomes, and schedulmg efficiency.

in addatron, we ful y-support SCA’s proposal to. cover: procedures that were higing conductad in,

ASCs prior to' the‘enactment ‘of ‘the invalid fée schadule of -April 1, 2015, Excluding the
“procetlures that were:previgusly performad at-ASCS has resulted and will continue tg resuft in

‘Al aecess problem for Injured workers, which violates the statutory requirement of ensurlngj
injured workers are provided the services and standard of: care. required by the Workers’

Compensation:Act.

We strongly. oppose the three proposals ‘submitted by Insurance carriers; thlrd -party
Administrators, and the NGrth: Carolina Hosp]tal Association. The three proposais all
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recommend a significantly reduced fee schedule for ASCs, which would fimit injured workers'
access to timely care and also fail to meet the statutory requirement that ASCs recelve
reasonable fees.

It is also very significant that the other three proposals do not address all procedures that were
being conducted In ambulatory surgery centers prior to the enactment of the invalid fee
schedule on April 1, 2015. By limiting Injured workers access to care for all procedures that |
have been historically performed in the ASC setting, workers will be forced to receuve care in
the higher-cost Inpatient hospital setting.

The other three proposals are not cost effective and so do not meet statutory requirement of
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules
adopted by the Commission be adequate to ensure that Injured workers are provided the
standard of services and care intended by the Workers’ Compensation Act and that providers
are reimbursed reasonable fees for providing these services. The three other proposals do not
meet these requirements. '

Lastly, the analysis conducted by NCCI does not take into consideration the shift of injured
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under-
estimating the cost to the workers’ compensation system.

Thank you for your consideration.

Sincerely,

@M[

Debbie Long,
Business Qffice Manager

e Kendall Bourdon
Meredith Henderson
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October 10, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N. Salisbury Street

Ralelgh, NC 27603

Dear Chairman Allen and Commissioners;

Thank you forthe opportunity to present comments in response to possible rulemaking options
for the maximum allowable amounts for services provided by ambulatory surgical centers
(“ASCs") ‘in Workers’ Compensation: cases under North Carolina’s Workers! Compensation
Act, Please accept this letter In support-of the proposal submitted by Surgical Care Affiliates,
LLC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10J
0103 specific to the fee schedule under North Carolina’s Workers’ Compensation Act for
services provided by ambulatory surgical centers (ASCs).

In April 2015, the Industrial Commission established new Workers’ Compensation fee schedules

for hospitals, physicians, and ASCs. However; in promulgating regulations to. establish a new fee

schedule for ASCs, the: Industrial Commission failed to follow the required process.set forth In
the Adminlstrative Procedure Act. Consequently, the fee schedule was ruled invalid on August
9,-2016 by Wake County Superior Court Judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the
‘Commission has requested proposals to amend Rule 04 NCAC 10J.,.0101, .0102, and-.0103.

We are in full support of SCA’s proposal to align reimbursement rates for ASCs with the
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of
reimbursement schedules allows for site-of-service decisiohs to be based solely on: clinical
Judgment, quality outcomes; and scheduling efficiency.

In addition, we fUliy-SUp'po'rt::S_CA'S' proposal to cover procedures that were being conducted in
ASCs prior to the enactment of the invalid fee schedule-on April 1, 2015. Excluding the
pr‘bcédurés that wéré previously performed a’t ASCs has resulted and wlII continue to result in
mjured workers are provr'd_'e:z'd the services and Standa_rd qf care. .re_qulr_ecl by_ the Worke;rs'
Compensation Act.

We strongly oppose the three proposals submitted by insurance carriers, third-party:
administrators, and ‘the North. Carolina Hospital Association. The thrée proposals all
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers'
access to timely care and also fail to meet the statutory réquirement that ASCs receive
reasonable fees.

138




BLUE RIDGE SURGERY CENTER

airdffiliaty a:f
It Is als very significant that the other three proposals do not address all pro;cedu tes that were
being conducted in ambulatory surgery centers prior to the enactment of the invalid fee
schedule on April 1,.2015. By limiting injured workers access to care for afl procedures that
have been historically performed In the ASC setting, warkers will-be forced to receive care:in
the higher-cost Inpatient hospital setting.-

The other three proposals are not cost effective and so°do not meet statytory requirement of
the North Carolina Workers Compensation Act. North Carolina law requlres that fee schedules
adopted by the Commission be adequate. to ensure that Injured workers are provided. the
standard of servicés:and care Thtended by the Workers' Compensation Act and that providers
aré reimbursed reasonable fees for providing these services, The three other proposals do not
meet these requireinents,

Lastly, the analysis conducted by NCCI does not.take into ¢onsideration the shift of Injured
workers from the ASC setting.to-the more-costly hospital inpatient setting, therefore, under-
estimating the'cost to the-workers’ compensation system..

Thank you for your consideratlon.

Sincerely;

cc Kendall Bourden
Meredith Henderson
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October 10, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N, Salisbury Street

Ralelgh, NC 27603

Dear Chalrman Allen and Commissioners:

Thank you for the opportunity to present comments In response to possible

Ankle ¢

rulemaking options

for the maximum allowable amounts for services provided by ambulatory surgical centers

(“ASCs”) in Workers’ Compensation cases under North Carolina’s Workers’
Please accept this letter in support of the proposal submitted by Surgical
("SCA") on September 26, 2016 to amend the previously declared invalid

Compensation Act.
Care Affiliates, LLC
Rule 04 NCAC 10!

.0103 specific to the fee schedule under North Carolina’s Workers’ Compensation Act for

services provided by ambulatory surgical centers (ASCs).

In April 2015, the Industrial Commission established new Workers' CompenJatIon fee schedules

for hospitals, physicians, and ASCs. However, in promulgating regulations to
schedule for ASCs, the Industrial Commission failed to follow the required
the Administrative Procedure Act. Consequently, the fee schedule was rul
9, 2016 by Wake County Superior Court Judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 feevéche
Commission has requested proposals to amend Rule 04 NCAC 10) .0101, .01

We are In full support of SCA’s proposal to align reimbursement rates
reimbursement rates set for hospital outpatient departments. We fully agrg
reimbursement schedules allows for site-of-service decisions to be base
judgment, quality outcomes, and scheduling efficiency.

establish a new fee
process set forth In
d invalid on August

dule for ASCs, the
D2, and .0103.
for ASCs with the

d solely on clinical

In addition, we fully support SCA’s proposal to cover procedures that were

being conducted in

ASCs prior to the enactment of the invalid fee schedule on April 1, 2015. Excluding the

procedures that were previously performed at ASCs has restlted and will ¢
an access problem for Injured workers, which.violates the statutory requ

ontinue to result in
rement of ensuring

injured workers are provided the services and standard of care required by the Workers’

Compensation Act.

e that alignment of

Phone 919.781,5600 ¢, www.raleighortho.com—
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RALEIGH ORTHOPAEDIC

Pieneering Orthopaedics Since 1919

» Hand & Wrist » Shoulder & Elhow ¢ Spine  Hip & Knee * Foot
* Pedlatrics * Sports Mediclne » General Orthopaedies » Total Jolnt Re,

We strongly oppose the three proposals submitted by Insurance carrlers, third-party
administrators, and the North Carolina Hospital Association. The three proposals all
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers'.
access to timely care and also fail to meet the statutory requirement that ASCs receive
reasonable fees. : '

It is also very significant that the other three proposals do not address all grocedures that were
being conducted in ambulatory surgery centers prior to the enactment of the invalid fee
schedule on April 1, 2015. By limiting injured workers access to care fog all procedures that
have been historically performed in the ASC setting, workers will be forced to recelve care in
the higher-cost inpatient hospital setting.

The other three proposals are not cost effective and so do not meet statptory requirement of
the North Carolina Workers Compensatlon Act. North Carolina law requlres that fee schedules
adopted by the Commission be adequate to ensure that injured workers are provided the
standard of services and care Intended by the Workers’ Compensation Act and that providers
are reimbursed reasonable fees for providing these sevvices. The three other proposals do not
meet these requirements,

Lastly, the analysis conducted by NCCl does not take into consideratiop the shift of injured
workers from the ASC setting to the more-costly hospital mpatlent sett ng, therefore, under-
estimating the ¢ost to the workers’ compensatlon system:; ' : :

Thank you for your consideration.

Sincerely

Sean M, McNally, CE . U
Raleigh Qrthopagdic|Clinic o

cc:  Kendall Bourdon
Meredith Henderson

Phone 919,781.5600 » www.raleighorthe.com
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October 10, 2016

Charlton L. Allen, Chai
North Carolina Industiil
430 N. Salisbury Stree
Raleigh, NC 27603

Dear Chairman Allen a

Thank you for the opp
for the maximum all
{"ASCs"} in Workers’ @

Please accept thls letfpr]i
12016 to amend the previously declared invalld Rule 04 NCAC 10

' schedule under North Carolina’s Workers’ Compensation Act for
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In April 2015, the Indulg
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Slncerely,

Robert Satterfield, MD
Orthopaedic Surgeon

(eH Kendall Bourdo
Meredith Hencd@graah
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October 10, 2016
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l{Obmmission

Charlton L, Allen, Chai
North Carolina Industip
430 N. Salisbury Stree
Raleigh, NC 27603

Dear Chairman Allen fdtbmmissioners:

Ity to present comments In response to possible rulemaking options

Thank you for the opp
for the maximum all

1]} support of the proposal submitted by Surgical Care Affiliates, LLC
£,12016 to amend the previously declared invalid Rule 04 NCAC 10J
bllschedule under North Carolina’s Workers' Compensation Act for
atory surgical centers (ASCs).

Please accept this le
{"SCA") on Septembe
0103 specific to the
services provided by a

In April 2015, the Indul§ la| commission established new Workers’ Compensation fee schedules

for hospitals, physictarl, bd ASCs, However, in promulgating regulations to establish a new fee
schedule for ASCs, thd .‘ strial Commission falled to follow the required process set forth in
the Administrative Proj -:- re Act, Consequently, the fee schedule was ruled invalid on August
9, 2016 by Wake Coun | erior Court Judge Paul Ridgeway.

In response to the C ;
Commission has reque | i

We are in full suppe ! _
reimbursement rates g
reimbursement sched
judgment, quality outc

SCA’'s proposal to align reimbursement rates for ASCs with the
Fop hospital outpatient departments. Weé fully agree that alighment of
dsllallows for site-of-service declsions to be based solely on clinical
!- af, and scheduling efficiency.

‘ t SCA's proposal to cover procedures that were being conducted in
nt of the invalid fee schedule on Aprll 1, 2015. Excluding the
wlously performed at ASCs has resulted and will continue to result in
ed workers, which violates the statutory requirement of ensuring
ed the services and standard of care required by the Workers’

In addition, we fully s
ASCs prior to the endf
procedures that were
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Compensation Act.

We strongly oppose Wﬂ three proposals submitted by insurance carriers, third-party
administrators, and g€ I\lorth Carotina Hospital Association. The three proposals all
recommend a significa tﬁ{ reduced fee schedule for ASCs, which would limit Injured workers'
access to timely careflafid also fail to meet the statutory requirement that ASCs recelve

reasonable fees.
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It is also very significa t the other three proposals do not address all procedures that were
being conducted in gnbilliatory surgery centers prior to the enactment of the Invalld fee
schedule on Aprll 1, . ! By limiting injured workers access to care for all procedures that
have been historicall f rlormed In the ASC setting, workers will be forced to recelve care in

the higher-cost inpatig spital setting.
The other three propgsdsiare not cost effective and so do not meet statutory requirement of
the North Carolina il ¥
adopted by the Com@ifsion be adeguate to ensure that injured workers are provided the
standard of services a | ddbre Intended by the Workers’ Compensation Act and that praviders
are reimbursed reasolfs#)d fees for providing these services. The three other proposals do not
meet these requireme ti
Lastly, the analysis cdd
workers from the AS(|s)
astimating the cost to§

ted by NCCI does not take into consideration the shift of injured
ing to the more-costly hospital inpatient setting, therefore, under-

orkers’ compensation system,
|

Thank you for your cofsigidration,

Sincerely,

V2

Def uglas reels, ™MD
Orthopaedi¢ Surgeon

cc: Kendall Bourdd l
Meredith Hend@rgah

17089 Medics|lPark[Drive = Wilson, NE 27883 « [252] 237.5848 « Fax (252) 237.4977
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October 10, 2016

Charlton L. Allen, Cha | 1

North Carolina Indust a Qommission
430 N. Salisbury Streeg
Raleigh, NC 27603

Dear Chairman Alten 4

ity to present comments in response to possible rulemaking options
able amounts for services provided by ambulatory surgical centers
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ih support of the proposal submitted by Surgical Care Affiliates, LLC

2016 to amend the previously declared invalid Rule 04 NCAC 10
dal schedute under North Carolina’s Workers’ Compensation Act for
Watory surgical centers (ASCs). '

A Commlsslon established new Workers' Compensation fee schedules
d ASCs. However, In promulgating regulations to establish a new fee
strial Commission failed to follow the required procass set forth in
re Act. Consequertly, the fee schedule was ruled Invalid on August
periot Court Judge Paul Ridgeway.

In April 2015, the Indug
for hospitals, physiciagp
schedule for ASCs, th

o
[
o
frard
)]
o
~
5
=
13
n
o
c

His order invalidating the April 1, 2015 fee schedule for ASCs, the
$d proposals to amend Rule 04 NCAC 101.0101, .0102, and .0103.

SCA’s proposal to align reimbursement rates for ASCs with the
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reimbursement rates
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bdiously performed at ASCs has resulted and will continue to result in
an access problem fof|ififred workers, which violates the statutory requirement of ensuring
injured workers are frdvitled the services and standard of care required by the Workers’

In addition, we fully s
ASCs prior to the eng

We strongly opposef|the three proposals submitted by insurance carriers, third-party
administrators, and North Carolina Hospital Association. The three proposals all
recommend a significs reduced fee schedule for ASCs, which would limit injured workers'
access to timely cardllahd also fall to meet the statutory requirement that ASCs recelve

raasonable fees,
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B. Todd Smith, MD
Orthopaedic Surgeon

cc: Kendall Bourd
Meredith Hendp
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October 10, 2016

Charlton L, Allen, Chailimar
Narth Carolina Indust®aiilbmmission
430 N, Salisbury Stree
Raleigh, NC 27603

Dear Chalrman Allen ad/(bmmissioners;

Thank you for the oppriu
for the maximum all
(“ASCs") in Workers' (b

: le amounts for services provided by ambulatory surgical centers
Please accept this letl }‘

|

I

ensation cases under North Carolina’s Workers” Compensation Act,
support of the proposal submitted by Surgica! Care Affillatas, LLC
2016 to amend the previously declared invalid Rule 04 NCAC 10/
schedule under North Carolina’s Workers’ Compensation Act for
latory surgical centers (ASCs).

{"SCA") on Septemberf?2
0103 specific to the et
services provided by aghif

In April 2015, the Indulknls| Commission established new Workers' Compensation fee schedules

for hospltals, physiciarg, “ d ASCs. However, in promulgating regulations to establish a new fee

schedule for ASCs, thefll | strial Commisslon failed to follow the required process set forth in
\1

the Administrative Pra ei re Act, Consequently, the fee schedule was ruled invalid on August
9, 2016 by Wake Coun erior Court Judge Paul Ridgeway.

i

order invalidating the April 1, 2015 fee schedule for ASCs, the
roposals to amend Rule 04 NCAC 10 .0101, ,01.02, and .0103.

- In response to the C4
Commisston has reque i

reimbursement sched g pllows for site-of-service decisions to be based solely on clinical
Judgment, quality outcniih, and scheduling efficlency. '

SCA's proposal to cover procedures that were being conducted in
nt of the invalid fee schedule on April 1, 2015, Excluding the
usly performed at ASCs has resuited and will continue to result in
ed workers, which violates the statutory requirement of ensuring
ed the services and standard of care required by the Workers’

In addition, we fully supi
ASCs prior to the en: l,l
procedures that were i
an access problem for !;
injured workets are p ol
Compensation Act,

We strongly oppose 2| three proposals submitted by Insurance carrlers, third-party
administrators, and t@ell|North Carolina Hospital Association. The three proposals all
recommend a significa I. educed fee schedule for ASCs, which would limit injured workers'
access to timely care [B H also fall to meet the statutory requirement that ASCs recelve

reasonable fees.

1709 Madical PErKDrive + Wilson, NG 27893 + [252] 237.5649 + Fax [2521 237.4977
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It Is alsa very significa
being conducted In 3
schedule on April 1,
have been historicall
the higher-cost inpatis

The other three propde
the North Carolina W
adopted by the Com

standard of services ad

are reimbursed reason
meet these requireme

Lastly, the analysis cq

workers from the AS(
estimating the cost to

Lew Martin, MD
Orthapaedic Surgeon

cc: Kendall Bourdd

Meredith Henceri ‘dn

|i

‘I* are not cost effective and so do not meet statutory requirement of

thit the other three proposals do not address all procedures that were
hifiatory surgery centers prior to the enactment of the invalld fee
il By limiting injured workers access to care for all procedures that
drformed In the ASC setting, workers will be forced to receive care In

hspital setting.

Compensation Act. North Carolina law requires that fee schedules
ston be adequate to ensure that injured workers are provided the
are Intended by the Workers' Compensation Act and that providers
{ fees for providing these services. The three other proposals do not

dration.

aek| Drive = Wilsan, NG 27893 + (2521 237.5648 » Fex [252) 237.4977
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October 10, 2016

Charlton L. Aflen, Chal
North Carolina Industng
430 N, Salisbury Stree
Raleigh, NC 27603

Dear Chalrman Alfen a

Obmmission

dpmmissioners:

Thank you for the opp
for the maximum all
{“"ASCs”) in Workers’ ¢

Please accept this leti b

{"SCA") on Septembe
0103 specific to the
services provided by a

in Aprll 2015, the Indu
for hospltals, physicla
schedule for ASCs, th

the Administrative Profed)

9, 2016 by Wake Coun

In response to the Cq
Commisslon has reque

We are In full suppo
reimbursement rates s
reimbursement sched
Jjudgment, quality outc

nity to present comments in response to possible ruiemaking options

dify support of the proposal submitted by Surgical Care Affiliates, LLC
5,12016 to. amend the previously declared invalid Rule 04 NCAC 10)
blischedule under North Carolina’s Workers' Compensation Act for
atory surgical centers {ASCs),

ol Commission established new Workers' Compensation fee schedules
: | d ASCs. However, in promulgating regulations to establish a new fee
diistrial Commission falled to follow the required process set forth In

b order invalidating the April 1, 2015 fee schedule for ASCs, the
proposalsto amend Rule 04 NCAC 10) 0101, .0102, and ,0103.

SCA’s proposal to align reimbursement rates for ASCs with the
ar hospltal outpatient departments. We fully agree that allgnment of

allows for site-of-service decisions to be based solely on clinical
et, and scheduling efficiency.

In addition, we fully s
ASCs prior to the eng
procedures that were
an access problem for,
Compensation Act.
We strongly oppose
administrators, and

reasonable fees,

1709 Medical P

SCA’s proposal to cover procedures that were being conducted in
ment of the invalid fee schedule on April 1, 2015, Excluding the

fously performed at ASCs has resulted and will continue to result in
lubed workers, which viclates the statutory requirement of ensuring
fided the services and standard of care required by the Workers’

three proposals submitted by Insurance carrlers, third-party

gt North Carolina Hospital Association, The three proposals ali
¢ Feduced fee schedule for ASCs, which would limit injured workers’

access to timely care fadi

also fall to meet the statutory requirement that ASCs recelve

K Crive * Wilson, NC 27883 - [2521 237.5648 » Fax [252) 237.4877
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It is also very signiflcagt &
being conducted in 4
schedule on April 1,
have been historlcall
the higher-cost inpatig

51 By limiting Injured workers access to care for all procedures that
driormed in the ASC setting, workers will be forced to recelve care in
bspital setting.

“The other three propgdsfare not cost effective and so do not meet statutory requirement of
the North Carolina Wdrkhis Compensation Act. North Carolina law requires that fee schedules
adopted by the Com bn be adequate to ensure that injured workers are provided the
standard of services ad|dhre intended by the Workers’ Compensation Act and that providers
are reimbursed reasorfp ’i: d fees for providing these services. The three other proposals do not

meet these requiremefytdi

-! ted by NCCI does not take into conslderation the shift of injured

Lastly, the analysis ¢g |
itling to the more-costly hospital inpatient setting, therefore, under-

workers from the AS(C

estimating the cost to 55 orkers’ compensation system,
Thank you for your coifs eration.
Sincerely, |
|
it~
Adam Thorp, MD ‘
Orthopaedic Surgeon |
1
l

(e Kendall Bourdo }
Meredith Hend rg T’

|
l
.

1709 Medical sk [Drive « Wilson, NG 27833 » [252] 237.5648 = Fax [252] 237.4877
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Qctober 10, 2016

430 N. Salisbury 5tre
Raleigh, NC 27603

Dear Chairman Allen 'ﬂJommissloners:

Ity to present comments in response to possible rulemaking options
le amounts for services provided by ambulatory surglcal centers
ensation cases under North Carolina’s Workers’ Compensation Act.
support of the proposal submitted by Surglcal Care Affiliates, LLC
Bi| 2016 to amend the previously declared invalid Rule 04 NCAC 10)
Bl schedule under North Carolina’s Workers’ Compensation Act for
atory surgical centers (ASCs).

Thank you for the op
for the maximum al
("ASCs”) in Workers’
Please accept this le
("SCA") on Septembe
0103 specific to the
services provided by a

N

In April 2015, the Indugtiid] Commission established new Workers’ Compensation fee schedules
for hospitals, physiclage.japd ASCs. However, in promulgating regulations to establish a new fee
schedule for ASCs, th@ighistrial Commission falled to follow the required process set forth in
the Administrative Pr re Act. Consequently, the fee schedule was ruled invalid on August
9, 2016 by Wake Coungy b J perlor Court Judge Paul Ridgaway.

intls order invalidating the April 1, 2015 fee schedule for ASCs, the
Commission has requeftéd|proposals to amend Rule 04 NCAC 10J.0101, .0102, and .0103.

SCA’s proposal to align reimbursement rates for ASCs with the

We are in full supp :
r hospital outpatlent departments. We fully agree that alignment of

relmbhursement rates
reimbursement schedldsiallows for site-of-service decisions to be based solely on clinical

ek, and scheduling efficiency.

In addition, we fully sippart SCA’s proposal to cover procedures that were being conducted in
ASCs prior to the en ent of the invaiid fee schedule on April 1, 2015. Excluding the
procedures that were Rrgvjously performed at ASCs has resulted and will continue to result in
an access problem foflinjured workers, which violates the statutory requirement of ensuring
injured workers are [Jolifled the services and standard of care required by the Workers’

Compensatioh Act.

We strongly oppose it
administrators, and
recommend 2 significait
access to timely care |a
reasonable fees,

! North Carolina Hespital Association. The three proposals all
vllreduced fee schedule for ASCs, which would limit injured workers'
also fail to meet the statutory requirement that ASCs receive

1708 Medical PER:Orive » Wilson, NG 27893 - [(252) 237.5648 « Fax [2521 237.4977
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152



It Is also very signiflcat
belng conducted in

schedule on April 1, O
have been historicall@p
the higher-cost inpatifin

The other three propfis
the North Carolina Wir
adopted by the Co

standard of services ¢

are reimbursed reasofja
meet these regulremd

Lastly, the analysis ¢
workers from the AS
estimating the cost to

Thank you for your cofs

Sincerely,

Zizette Gabriel, MD
Anestheslologlst / Pai

cc Kendall Bourdq
Meradith Hendg

|

il iat the other three proposals do not address all procedures that were

{bliiatory surgery centers prior to the enactment of the Invalid fee

{4, By limiting injured workers access to care for all procedures that

I | 'ormed in the ASC setting, workers will be forced to receive care In
] ospital setting,

41 are not cost effective and so do not meet statutory requirement of
H s Compensation Act. North Carolina law requires that fee schedules
fion be adequate to ensure that Injured workers are provided the
:‘ tare intended by the Warkers' Compensation Act and that providers
e fees for providing these services. The three other proposals do not
' cted by NCCI does not take into consideration the shift of injured

chiiting to the more-costly hospital inpatient setting, therefore, under-

B lvorkers’ compensation system.

igration.

|

] —

Tagement
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October 10, 2016

Charlton L, Allen, Chai
North Carolina Indust
430 N. Salisbury Stree
Raleigh, NC 27603

Oommission

Dear Chairman Allen gad{CommIssioners:

flihity to present comments In response to possible rulemaking options
aBle amounts for services provided by ambulatory surgical centers
ensation cases under North Carolina’s Workers” Compensation Act.
support of the proposal submitted by Surgical Care Affillates, LLC
n,12016 to amend the previously declared invalid Rule 04 NCAC 10J
©[schedule under North Carolina’s Workers’ Compensation Act for
tillatory surgical centers (ASCs).

Thank you for the opp
for the maximum all
(“ASCs") In Workers’ @i
Please accept this letf
("SCA") on Septembe
0103 specific to the
services provided by a

{a] Commission established new Workers' Compensation fee schedules
for hospitals, physiclar, [pfd ASCs. However, In promulgating regulations to establish a new fee
schedule for ASCs, thalindistrial Commission falled to follow the required process set forth In
the Administrative Pratefldre Act. Consequently, the fee schedule was ruled invalid on August
y Bulperior Court Judge Paul Ridgeway.

In April 2015, the Indu

In response to the CQuptls order invalidating the April 1, 2015 fee schedule for ASCs, the
: proposals to amend Rule 04 NCAC 10) .0101, ,0102, and .0103.

‘ | SCA’s proposal to align reimbursement rates for ASCs with the
r hospital outpatient departments. We fully agree that alignment of

ez lallows for site-of-service decisions to be based solely on clinical
ek, and scheduling efficlency.

In addition, we fully sulbpibft SCA’s proposal to cover procedures that were being conducted in
ASCs prior to the engtivent of the Invalld fee schedule on April 1, 2015. Excluding the
procedures that were frdliously performed at ASCs has resulted and will continue to result in
an access problem forinjured workers, which violates the statutory requirement of ensuring
Injured workers are plloiidled the services and standard of care required by the Workers’

Compensation Act.

We strongly oppose thhree proposals submitted by insurance carriers, third-party
administrators, and el [North Carollna Hospital Association. The three proposals all
recommend a significaft{l reduced fee schedule for ASCs, which would limit injured workers'

ndl also fail to meet the statutory requirement that ASCs receive

reasonable fees.

1708 Medical P&kiDrive » Wilson, NC 27883 « [252] 237.5648 » Fax [252]1 237.4977
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iflat the other three proposals do not address all pracedures that were
[bdilatory surgery centers prior to the enactment of the Invalid fee
'; . By limiting injured workers access to care for all procedures that
piformed In the ASC setting, workers will be forced to recelve care in

{[Hospital setting.

ftis also very slgnifica
baing conducted in
schedule on April 1,
have been historicail
the higher-cost Inpatig

|4 are not cost effective and so do not meet statutory requirement of
ints Compensation Act. North Carolina law requires that fee schedules
hdlon be adequate to ensure that injured workers are provided the

are intended by the Workers’ Compensation Act and that providers

The other three prop
the North Carolina W
adopted by the Co
standard of services 3
ara reimbursed reaso
meet these requirems

ted by NCCI does not take into consideration the shift of injured
ing to the more-costly hospital Inpatient setting, therefore, under-
orkers' compensation system,

Lastly, the analysis cg
workers from the AS
estimating the cost to

Thank you for your coffskigration.
Sincerely,
Ann DuPree Orr, RN Bj NOR
Administrator — Team et linas
cc:  Kendall Bourdd

Meredith Hendrt

fees for providing these services. The three other proposals do not
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\BLUE"RIDG_E SURGERY CENTER

BT rrf.'iism o g

S n Allen, Chairman- @ = & ¢
s ;'North Carolma lndustrial Commlssxon
430 N. Sallsbury Street_ S

“Act.: Please accept this_lette. n support of the pfoposal submltted by Surgical Care Affiliates,
+ kLG ("SCA“) on September 26, 2016 to amend the prevrously deciared invalid. Rule 04. NCAC 10J
0103 specrflc to'the fee schedule- under North Caroilna s Workers’ Compensation Act for
: servl_r:es provided by ambuiatory surg%cal centers ,,(Ascs} -

";',_Blue Ridge S_urgery Centeris an Affrliate of SCA We arellocated in Raleigh NC and provrdes
'qualrty care"to over IK: patlents per year over the past 31 years serving the communlty

1 in response to the Court s order mvahdatlng the Aprll 1 2015 fee schedule for ASCs the Fl
e Commlssron has requested proposals to amend. Rule 04 NCAC 1OJ 0101, .0102 and 0103

¢ .Irprewded th'e services ahd standar "fcare'redurred;by'th Workeré ( empensatron Act'

E Frnally, we strongly eppose the three proposals submltted by Insurance carrlers, third part
) ‘admlnistrators, and the North Carollna Hospital Association, The three proposals all.-

recommend a slgnificantly reduced fea scheduie for ASCs, whrch would llmrt mjured workers
*accessto tlmely care. Fu 4 : - :
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A ;. 1‘_ ._n-c;"_._.#j“

BLUE RlDGE SURGERY CENTER

i rlfn‘i! a!\ o Sﬁ.ﬂ&
October3 2016

.Charlton L; Allen, Cha _man _

‘North Carolina. lndustrial Commlsslon
.. 430N, Sallsb_ur Street
: ':“'Ralelgh NC 27603,

Dear Charrman Alle and-Commrssloners::

" Thank you for th portunlty to present comments ln response to posslble rulemaklng optlons- o
- for the maximum allowable amounts for services provlded by ambulatory surgical centers -
L ("ASCs”) in Workers Compensatlon cases under North Carolina sWorkers Compensatlon

- Act. Please accept this letter in support of the proposal submrtted by Surglcal Care Affiliates,
CLLE("SCAY) on September 26, 2016 to amend the prevlouslv declared invalid Rule 04 NCAC 103 -
.0103. specrfic to the fee schedule under North Carolina s Worker. Compensation Act for -

R services provlded by ambulatory surglcal centers (ASCs) :

Blue Rldge Surgery Centerls an Aﬁ‘lllate ofSCA We are locatecl in- Raleagh NC and provrdes
quallty care to over 9K patlents per year over the past 31 years servlng the comrnunlty.

n Aprll 2015 the lndustr:al Commlsslon establlshed new Workers Compensat:on fee schedules':;{;:;_ X

* forhospitals, physicians, and ASCs. However, n promulgatlng regulationsto establlsh anew fee
schedule for.ASCs, the Industrial Commlsslon failed to follow'the requlred process set forth in
the Aclminlstratlve Procedure Act, Consequently, the fee schedule was ruled Invalrd on August 52
9, 2016 by Wake County Superlor CourtJudge Paul Ridgeway, - - : -

In response to'the Court s order lnvalldatlng the Aprill, 2015 fee schedule for ASCs, the - -
Commissuon has requested proposals to amend Rule 04 NCAC 10J 0101 0102 and 0103,

¥ Blue erge Surgerv Center is in full 5upport of SCA‘s proposal to. allgn reimbursement rates for :
- ASCs with the reimbursément rates set for hospital outpatient departments. We fully agree
ithat allgnment of relmbursement schedules allows for site-of-service declslons to be based

'-solely on cllnlcal 5udgment, quailty outcomes, and schedullng eff" lency &

*'....In additloh we fu y _upport SCA’é-proposaI to cover procedure ] twere belng conducted in i

"ASCs prior to the ¢ enactment of the invalid fee schedule on April 1, 2015, Excluding the ' C s

" procedures that-were previously performed at ASCs will result in an access problem for anured i
workers, which would violate the' statutory requirements of ensurlng mfured ‘workers are. :

provrded the servrces and standard of care requlred by the-Workers Compensatron Act

i Fmally, we strongly oppose the three proposals submltted by lnsuranca carrlers, thlrd partv
~administrators, and the: North Carolina Hospital Assoclation. The three proposals all-
& recommend a slgmflcantly reduced fee schedule for ASCs, which would limit lnjured workers
- access to timely care. & ; ‘ ; -




159




160

-‘*';‘-;-B_LUE RIDGE SuRGERY CENTER
B ; G ,,q,;a’m‘“’%%‘%ﬁ%

'-October 3 2015

: Thank you for the opportunity to present comments ln response to possrble rulemakrng options o
-= for the meximum allowable amounts for serwces provlded by ambulatory surglcai centers

Act Please accept thls Ietter st pport of the proposai submltted by Surgrcal Care Affrllates, :
:,.;-_LLC {"SCA") on September 26,2016 10 amend the prevrousty declare ‘_‘mvalid Rule 04 NCAC 10J

,0103 spedificto the fee schedu!e under North Carohna s Workers Compensatron Act for :
serv!ces provrdedfby : mbulatory surgicai centers {ASCs e

_.Bfue Ridge Surgery Center is: an Affillate of SCA We are Iocated rn Ralelg_ ] NC, and provides o
_‘fquahty care to over oK patrents per year over the pest 31 years servlng the commun;ty. .

In April 2015 the industrlai Comm|ssson estabhshed new Workers Compensatron Jee schedules-

# - for hospitals, physicians, and ASCs. However, in: promulgatrng regulations to establish a.new fee;f-

; schedule for ASCs; the: Industrial Commission falled to follow the requwed process setforth ln

i de the Adminlstratlve Procedure Act, Consequently, the fée schedule was ruted nvalsd on August
L, 2016 by Wake County Superlor Court.tudge Paul ergeway B S ;

oo response to the Court s order invalldatmg the April 1, 2015 fee schedule for ASCS the;
: ‘Commissron has requested proposals to amend Rule 04 NCAC 101 0101, .0102 and. 0103

Biue erge Surgery Center IS in full support of SCA'S proposal to ailgn relmbursernent rates for _

: _‘ ‘ workers, whlch would vlo!ate the. statutOry requrrements of ensunng anured work
o provrded the servlces and: stand‘ard of care requrred by the Workers Compensatlon Act
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an sl ’ei
'ﬁ‘&i"

";,_"De Chairman Allénand n mlssioners':

: ';Thank you for the Opportunlty to present comments In response to posslble rulemaklng options

" ~for the maximum alIOWable amounts for servlces prowded by ambulatory rgical centers

S ("ASCS”) in. Workers’ Compensation cases under North Carofina’s Workers' Compensation

" Act. Please acceptthls letter-in: support ofthe. proposal submltted by Surglcal Care:Affiliates,
LLE {"SCA") on September 262016 to amend the prevrously declared invalid Rule 04 NCAC 10J
. .0103 speclflc tothe fee schedule under North Carolina 'S Workers Compensatron Act for. -
e 'servlces provrded by ambuiatory surgical centers (ASCs) : .

; :_';.BEue erge Surgery Center is an Aﬁrliate of SCA We are located in Ralelgh NC and provrdes

In Aprll 2015 the Industrlal Commlsslon establrshed new Workers Compensatron fee schedule ’
o for hospltais, physrclans ‘and-ASCs: However, in promulgatlng regulations to. establish anew fee-
. schedule for ASCs, the Indi strial Commisslon failed to follow the requued process set-forth .
e the Admrnlstratrve Procedure Act.. Consequehtly, the fee schedule was ruled mvaird on August :
ERE 9 2016 by Wake County Superlor CourtJudge Paul ergeway SR

o -In response to the Court s order lnvaildatrng the Aprll 1 2015 fee schedu!e for- ASCs the .'::' ;
G Commlsslon has reqUested proposals to amend Rufe 04 NCAC 1OJ 0101 0102 and Oios

‘_:B!ue Rldge Surgery Center rs in full support of SCA’s proposal to align relmbursement rates for :
- ASCs wlth the relmbursement rates set for hospital outpatzent departments We. fuliy agre

IR solely on'cllnlca! judgment, qual ty outcomes, and schedulmg effrcrency

T addrtaon we: fuily support SCA’s proposal to cover procedures that were being conducted no
‘i‘ASCs prior to the enactment of the' lnvalld fee schedule on April 1 2015 Excluding the .

e procedures that were, previously performed 3t ASCs wlll result In an‘access: problem for lnjured

- workers, which: ‘would violate the: statutory requirements.of ensuring ;njured workers are -
e rovrded theserv;ces ancl standard of-care requrred by the Workers"'

.Compensation Act.- i

L flwe strongly oppose the: three proposals submltted by insurance carr{ers, third~party
-:admmistrators, and'the North Carolina Hospltal Assoclation. The three proposals all :
e _recommend A slgniflcantly reduced fee schedu!e for ASCs, which: would llmlt mjured workers
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BLUE R.IDGE SURGERY CENTER
o SCA

:-October 3, 2016

i 'Salisbury Street
_R,alelg_ﬁ;.'N,_C‘,2r760

‘DearChalrman lle:n an' '.Comrniésioner's:-'

.'.‘ Thank you for the opportunity to present comments in response to poss;ble rulemakmg optlons
for'the maximum: allowable amounts for services: provlded by ambulatory surgical centers .~
'L-(”ASCs”) m Workers Compensatlon cases uncler North Carolma 5 Workers Compensation 2

5 ‘ Blue Rldge Surgery Center is a Aff liate of SCA Wa are located |n Ralergh NG, and provndes :
'_qualrty care to over 9K patlents per year over the past 31 years servlng the: commumty '

n Apr;l 2015 the Industrlal Commlssmn established new Workers’ Compensatlon fee schedules

i for hospltals physicians, ‘and'ASCs. However, in promulgatlng regulatlons to establish a new. fee
‘schedule for ASCs, the: |ndustrlal Commissnon falled to follow the required process set forth In

E5the Admlnlstratwe Procedure Act: Consequently, the fee schedule was ruled |nvalid on August
B 9 2016 by Wake County Superlor Courtludge Paul Rldgeway : : :

" i In response to the Court s-order mvalidatlng the Aprll 1 2015 fee schedule for: ASCS, the _
{';,Commlssron_has requested proposals to amend Rule 04‘NCAC 10} 0101 0102 and 0103, "

. Blue Rldge Surgery Center is nf full support of SCA‘s proposal to: allgn relmbursement rates. for
E e Ldsgs "ASCs ‘with the ref sem: -:'rates set for hospltal outpatient departments We fuIIy agree
__that alignment of rermburs_em t schedules allows for srce of—servlce decls jons to be based :
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Sincergly,

 Praws

- Grace Smith’

endall Bourdon .
‘Meredith Henderson -
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._ Br_ue RIDGE sueeeev CENTER

October3 2016

i Charlton 1. Alien, Chairman_: :

- "North Carolina Industrlal Commlssion :
430 N Sailsbury St ;
.‘Ralelgh NC 27603

Dear Ch‘airman,AI en a dCornrnisSIOners:,

FL Thank you fort ori:unlty to present comments ln response to possible ruiemak:ng options
5. fop the maximum allowable amounts for services provlded by ambuietory surgical centers =
i ("ASCS”) in Workers Compensation cases under North Caro!ina sWorkers Compensatlon
" Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates, - -
" LLC ("SCA") on September 26,2016 to amend the previously declared invalid Rule 04 NCAC10J
<0103 specrfic to the fee schedule under North Caroiina s Workers Compensation Act for ;
: services provided by.ambulatory surgical centers (ASCs) : o

Blue Ridge Surg_ Ty ( Center 15 an Affiliate of SCA. We are Iocated in Raielgh NC, and provides
o quahty care to over 9K pat;ents per year over the past 31 years servmg the comm umty '

In Aprrl 2015 the Industrial Commiss:on established new. Workers Compensation fee scheduies3-"'
- for hospltals, physiclans, and ASCS. However, in promulgating reguletions to establlsh anew fee -
schedule for ASCs, the Industrlal Commlsslon failed to follow the requnred process set forth in :

9, 2016 by Wake County Superior Court Judge Paul Ridgeway

In response to the Court's order invalldating the Aprd 1; 2015 fee schedule for ASCs, the .
: ‘Commissmn has requested proposals to amend Rule 04 NCAC 10J, 0101 0102 and 0103

= g.jBIue Ridge Surgery Center Es ln full support of SCA‘s proposai to a!ign reimbursement rates for _
ASCS with the reimbursement rates set for hospital outpatient departments We fully agree

isolely on clinical Judgment, quaiity outcomes, and scheduiing efficrency.

Ih addition, we' fullv support SCA's proposal to cover procedures that were being conducted In
ASCs prior to the enectment of the lnvalid fee schedule.on-April 1; 2015 Excluding the

procedures that were. pre\nously performed at ASCs will result in an access ‘problem for InJured E
workers, whlch would violate the statutory requirements of ensurmg Injured: workersare - -
provrded the servnces and standard of care requrred by the Workers Compensation Act,

Finaliy, we. strongly oppose the three proposals submltted by insurance carriers, thlrd party
administrators, and the North Carolina Hospital Assoclation, The three proposals all - :
recommend a signiﬂcantly reduced fee schedule for ASCs, Which would iim:t injured workers
access to timeiy care, . - :




Thank you for your conslderatlon
(919) 781- 4311 '

' 'Slncereiy,

Sabrtna Roblnson

-kendall Bourdon -
Meredith. Henderson
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BLUE RIDGE SUR: ERY CENTER

il o L T afty rh,f:.\ of ﬁ“;{:gfa
iy, October3 2016 g

Charlton i Allen; Chairman - :
North Carolina Industria Commlssron

430 N. Sallsbury Streat foan vl -
Rale_lgh,} NC;2.76A{‘)‘

Dear Cha]rman Alle an VCommIssIoners:

Thank you for the opportun ty to present comments In response to posslble ruIemakIng optlons' Bl
ik -‘i_for the maximum allowable amounts for services provided by ambuIatorv surgical centers .
L ("ASCs”) in'Workers .Compensatlon cases under North Carolina’s Workers” Compensation - -
At Please accept this IetterIn support of the proposal submrtted by SurgIca[ Care Affiliates,
LG ("SCA") on September 26, 2016 to amend the previously declared.invalid Rule 04 NCAC 10J . -
.0103 specrflc tothe fee schedule under North CaroIIna 5. Workers Compensat:on Act for

'_i ‘ servlces provrded ,by ernbulatory su rgIcaI ce nters (ASCs)

Blue Rldge Surgery'Center Is an Affrltate of SCA We are Iocated in Ra!elgh NC, and prowdes
_‘quaIIty c:are to over' K patIents per year over. the past 31 \,rears servmg the communrty.

i .In ApriI 2015 the IndustrIaI CommIssIon establlshed new. Workers Compensation fee schedules-'.
for hospItaIs, phys!cians and ASCs. However, In promuigatmg regulat]ons to. estabIIsh anew fee
schedule for ASCs, the Industrial Commission failed to follow the requlred process set forth in
the Admmistratnve Procedure Act. Consequently, the fee schedule was ruled invalid on August s

49, 2016 by Wake Countv Supenor CourtJudge PauI RIdgeway i EERE T

‘ ‘In response to the Court's order. mvalldatmg the April 1 2015 fee schedule for ASCs, the
CommIssron has requested proposals to amend Rule 04 NCAC 101 0101 0102 and .0103.

' Blue Ridge Surgery Center is in- fuII support of SCA‘s proposal to allgn reImburSement rates for
ASCs with-the reimbursement rates set for hospital outpatlent departments. We fully agree:
that aIIgnment of relmbursement schedules allows for site-of-service demsrons to be based

'soIer on cIInIcaI judgment, quallty outcomes, and schedullng effuciency ISR

In: additIon we! fully support SCA’s proposai to cover procedures that Were beIng conducted In
o 'ASCs priorto the enactment of the Invalid fee sehedule on April 1, 2015. Exeludlng the - B o
£ {procedures that were prewously performed at ASCs wIII result Inan access problem for In]ured .

: workers, which- wouId violate the statutory- requlrements of ensunng Injured workers are

: provtded the ser\nces and standard of care requIred by the Workers Compensatlon Act. %

, Flnally, we stroneg oppose  the three proposals submltted bv Insurance carrlers third- partv iRE

“-administrators, and the North Carolina HospItaI Assoclation. The three proposals all

. recommend a sIgnIﬂcantIy reduced fee schedule for ASCs, whrch would Iimit Injured workers
~access to tImer care, : v L :




TSI AR TR

:  Kendall Bouidon
© - "Meredith Henderson
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BLUE RIDGE SURGERY CENTER
B ’%e%“??it

: ,October 3 2016

*,CharitonL A!te Che :
North Caroiina‘-lndustrlai Commlsslon gk
.. 430 N. ;Sellsbury Street. il

mmissionerS'

L, 4 -;Thank you for the opportumty to present comments m responsa to posslble rulemakmg options
" for the maximum allowable amounts for services provided by ambulatory surgical centers

%_("ASCS") in Worker Compensation}cases under North Carolina’s Workers’ Compensation. -
. Act. "Please’ accept this letter: in support of the proposal submitted by Surgicai Care Aff;llates

© LLC ("SCA") on September 26,2016 to _amend the previ usly declared invalid Rule 04 NCAC 10

:0103 specuﬂc 1o the fee schedule under North Carolina’s. Workers Cempensatlon Act for::

e servlces provided by -ambulatory surglcal-centers (ASCs :

: Blue Rldge Surgery Center ts an Affdlate of SCA We are ocated in Raieigh NC and provides
quality careto over 9K patients peryear over the past 31 years servmg the cornmunity. ,

= ‘ln Aprrl 2015 the lndustrral Commrssron estabilshed new Workers Compensetion fee schedules
* for hospiteis, physicians ‘and ASCs. However, in promufgating regulatlons to-establish anew fee__
‘schedule for ASCs, the Industrial Commission falled to follow the. requrred process set forth.in :
the Admlnlstratwe Procedure Act Consequentlv, the feo schedule was. ruled mval;d on August
£ ,9 2016 by Wake County Superror CourtJudge Paul Ridgeway st e ,

o ARG response to the Court s order mvalidating the Aprri (X 2015 fee schedule for ASCs, the
o Commlssuon has requested proposals to amend Rule 04 NCAC .10J 0101 .0102, and 0103

e TB!ue erge Surgery Center rs in fuII support of SCA‘s proposal to align relmbursement rates for
j "ASCs with the re mbursement rates set for hosprtel outpatient departments We. fully_egree
= that aEignment of relmbursement schedules aHOWS fo 5|te of-servlce declsions to be based

"':ASCs prior to th enactment of the invalid fee schedu eon April 1 2015 Excludlng the

'procedures that were, prevlously performed at ASCs will result | -access problem for Injured
' '.workers, whlch wou!d violate. the: statutory requlrements of ensuran'g lnjured workers are

5 g provided the serwces and standard of care requlred by the Workers Compensation Act Kl

; .' Fmeliy, we; strongiy oppose the three proposals submitted by insurant:e _frriers, third party
:"-:j'iadminlstrators, an 'the_North Caro!lna Hospital Assoclation. The three proposais all .- :
':'recommend a signh‘icantly reduced fee schedule for ASCs, which would hmit mjured workers i
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Partish Dickens.

cc: - Kendall Bourdon' . .
-~ Meredith Henderson
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-gB"LUE Rlo_gae SURGERY CENTER
' T S

'30ctober3 2016

_CharltonL A!Ien, Chalrman S S T
- “North,Cérolina lndustrlal Commlsslon ER

. 430N, Salisbury Stree
: :Raleigh C 27603".

‘Dear Chalrman Allen and—Commissloners

Thank you for the opportunity to present comments ln response to possrble rulemekmg optlons
- for the maximum’ aIlowable amounts for servzces provided by ambulatory surgical centers - ,
("ASCS”) In Workers Compen_satlon cases under North Carollna s Workers Compensation e

,_'Blue Rldge Surgery‘Center'is an'Afﬂllate of’SCA We are Iocated in. Ralergh NC and provrdes -
',quallty care to over QK patrents per year over the past 31 years serwng the community

L ln Aprrl 2015 the lndustrlal Commtssion estabhshed new Workers’ Compensatlon fee schedule
N Nfor hosplials, physicrans and-ASCs. However, in promulgatlng regulations to establish a new fee:
N schedule for ASCs, the lndustrlal Commlssion falled te follow the requued process set forth i in-
. the, Admlnrstratlve Procedure Act Consequently, the fee schedule was: ruled rnvahd on August

"9 2016 by Wake CountySuperlor Court Judge Paul Rldgeway o : )

dn response to the Court 's. order lnvalldating the Apnl 1, 2015 fee schedule for ASCs the
“'if;,:._,CommISSlon has requested proposals to amend Rule 04 NCAC 101+ 0101, .0102 and 0103,

_ Blue Ridge Surgery Center is: m fuII support ofS A’s proposal to allgn reimbursement rates for

© ASCs with the reimbursement rates set for hospltal outpatlent, departments We fully agree
o that allgnment of relmbursement schedules allows for site-of-service decisions to be based

: solely on cllnlcal judgment, quallty outcomes, and schedullng afficlency.’ :

e eddrtlon, we: fully support SCA’s proposel to'c cover procedures that were belng eonducted ln :
R AS ;prlor to the enactment of the lrivalid fee schedule an AprIE 1 2015; Exclud ing'the .
' : : ously. performed at ASCs will result Inan access Pproblem for lnjured - :
; 7 late the. statutory requlrements ofensurmg lnjured workersare
.iprovlded the serwces and standard of carg: requrred by the Workers Compensatlon Act.

AL Flnelly, we strongly oppose: the three proposals submltted by lnsurance carrlers third party

i "‘admlnlstrators, and the. North Carolma Hospital Associatlon ‘The thiee proposals all.- '
‘recommend & slgnlflcantly reduced fee schedule for ASCs, whlch would Elmit mjured workers
- aocesstotrmelycere. : e : R PR
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fyou ha\xé any ﬁﬁééti@jné,-‘rpleés'g;fgré__ell free to contact me at -

o an affitihéo o

Kendall Bourdon
Meredith Henderson
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BLUE RlDGE SURGERY CENTER
: g é: alfiiste « H@m

ott‘ob:ér_sf:-.zo_m

Charlton L Allen, Charrman
~North Caroiina Industrial Commlssron
. 430N, SallsburyStreet

“Ralelgh, NC 27603

A ‘Thank you for the opportunity to present comments in response to posslble rulemakmg options -
e :for the maximum aliowable amounts for serv:ces provided by ambulatory surglcal centers :
At Please acceptthis Ietter in support of the proposal submltted by SUrgical Care Affriiates, e

LLC ("SCA") on September. 26, 2016 to amend the prevlously declared lnvalld Rule 04 NCAC 10)
0103 speclﬂc to the fee schedule under North Carolina’s Workers Compensation Act for g
i:f services provided by’ambulatory surglcal centers (ASCs)

Blue Ridge Surgery Center is an Affiiiate of SCA We are located in Ralelgh NC and. provides
quality care to over 9K patlents per year over the past 319 yea rs serving the community

-1, In April 2015, the Industrlal Commlsslon establlshed new Workers Compensation fee schedules e s
for hospltals, physicians, and ASCs. However, in:promulgating regulations to establlsh anew fee
~schedule for ASCs, the Industrial Commission failed to follow the required process set forthin =
- the Administrative Procedure Act. Consequently, the fee schedule was. ruled invalld on. August
. 9 2016 by Wake County Superior CourtJudge Paul Ridgeway, ; :
w4 response to the Court s order invalidatmg the Aprll 1, 2015 fee schedule for ASCs, thi: i
: Commissron has reQUested proposals to amend Rule 04 NCAC 1OJ 0101 0102 and 0103

! ' P Blue Rldge Surgery Center is in fuii support of SCA’s proposal to align reimbursement rates for

; - ASCs'with the reimbursement rates set for hospital outpatlent departments. We: fully agree
that allgnment of reimbursement schedules allows for site-of- service declsions to be based
'-_solely on cllnlcal ]udgment, quallty outcomes, and schedullng efficiency TS B

T n‘ addltlon we: fully support SCA's proposel to cover procedures that were belng conductecl in
i "ASCs prior to the enactment of the invalid fee scheduie on April 1, 2015; Excluding the
~procedures that were prevlously perforrned at ASCs will result in: an access problem for InJured .
S rkers, whlch would violate the statutory requlrements of ensuring injured workers are
i prowded the servlces and standard of care required by the Workers Compensation Act

i i admlnlstrators, and the North Carolina Hospital Association Thethree proposals all ™
~recommend a slgnlfcantly reduced fee schedule for ASCs, Whlch wouid limit injured workers
access to timely care. - : e i




- Thank you for your conslderat
- (919)-781-4313.

) Slncerely,

C/%ﬂ“

' -Cassandra Clark -

Meredith Henderson -
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"""-“BLUE RIDGE SURGERY CENTER
: : uh wruiu‘re vr‘m%

i October 3 -201

e Charltonl. Allen, Chatrman el SeBilL g e
- North Carolina Industrial Commlssron : P G LR e
430N, SalisburyStreet AR :

'_'Ralelgh. NC 2760

Commls:_sioners:i

i *{Act Please accept this letter in support of the proposal submltted by Surglcal Care Afﬁ]lates,
- LLC ("SCA")-on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC10J v
- .0103 specific to the fee schedule under North Carolina’s Workers’ Compensatlon Act for - i
j?{servlces provided by ambulatory surglcal centers (ASCsl

2 Blue Rldge Surgery Center Is an Afﬁllate of SCA We are located in Ralergh NC and provrdes
'f-'_‘-_quahty care to over 9K patients per year over the pest 31 years serving the community

‘ln Aprrl 2015 the Industrlal Commlsslon established new Workers Compensatlon fee schedules
~for. hospitals, physicians, and ASCs, However, in promulgating regulations to establish a new fee
schedule for ASCs, the Industrial Commission failed to follow the requrred process set forth in
~ the Administrative Procedure Act.. Consequently, the fee schedu!e was ruled invalid on August e
; 9 2016 by Wake County Superior Court Judge Paul Rldgeway : -

]n response to the. Court s order lnvalidatmg the Aprll 1,2015 fee schedule for ASCs the i
: 'Commlssron has requested proposals to amend Rule 04 NCAC 10] 0101 0102 and 0103

: Blue Rldge Surgery Center is in full support of SCA's proposal to airgn relmbursement rates for
~ASCs with-the reimbursement rates set for hospital outpatlent departments.- We fully agree :
that alignment of relmbursement schedules allows for site-of-service decisions to be based -
, solely on clinlcal Judgment, quallty outcomes, and schedullng effrciency

e -"-In addltlon, we fully support SCA’s proposal to cover procedure, ,hat were belng conducted In
. .ASCs prior to the enactment of the invalid fee schedule on April 1, 2015 Excluding the:
ﬂ--procedures that were: prevlousty performed at ASCs will result in an access: problem for Injured
- workers, which. would violate the statutory requirements of ensuring injured workers are . -

4 provided the seryrces and standard of care requlred by the Workers Compensation Act,

"-"Fmally, we strongly oppose the three proposals submitted by insurance carrlers, third
- administrators, and the: North Carollna Hospital Assoclation. The three proposals all. -

~recommend a: slgniﬂcantly reduced fee schedule for ASCs, which would limit In;ured workers
,access to tlmely care e ‘ :

PthV
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‘pleé'sAé“feel f_rée'tp’ éo_h_ta;f:mje:'.éjt -

* Kathy Lelbl, Administrator

.Kend_all .Bourdon N
‘Meredith Hendersoni
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Bl UE. R ;DGE SURGERY CENTER
| BECETE - Y

petobers, 201

.charltonL Allen, Chairman :

- North Carolina. Industrial Commlssion
430N, Salisbury Street. .

Ra!ergh NC 27603 PR

S Dear Chalrman A!Ie .-;m‘d Co‘mmissioners: ,

St Thank you for the opportunity to present cornments:m response to posslbte rulemaklng optlons :
e ‘:for the maximum el!owable amounts for services provided by ambulatory surgrcal centers
U(ASCS) in Workers Compe ation cases under North Carolina’s Workers’ Compensation
" Act. Please accept this lette fsupport of the proposal submitted by Surgical Care Affiliates, . = -
“LLe ("SCA”) on- September 26,2016 10 amend the previously declared invalid Rule 04 NCAC 101 L
0103 specific to the fee schedule under North Carolina’s ‘Workars’ Compensatron Actfor”,

services prowded by ambu!atory surgical centers (ASCs)

'_;::..";.:;.Biue Rldge Surgery Center is an Afﬁi!ate of SCA We are Iocated in Ralelgh NC, and prowdes
;qua?rty care’ to over 9K patients per year over the past 31 years servrng the commumty. '

"";1'3In Apn! 2015, the lndustrsal Commission estebhshed new Workers Compensation fee scheduie
.. - forhospltals, physiclans, and ASCs. However, in promuigating regulations to establish & new fee
T sohedule for ASCs, the Industrial-Commission failed to follow the required process set forthiin® -
. i< the Administrative: Procedure Act: Consequently, the fee schedulé’ was ruied tnvalid on' August_

e =9, 2016 by Wake County Supenor Courtjudge Paul ergeway

‘ ln response to the Court s. order mvalidatmg the April 1 2015 fee schedule for ASCs, 1the

P Blues erge Surgery Center 15 |n fuil support ofSCA’s pmposal to airgn relmbursement rates for Cai

... ASCswith-the relmbursement rates set for hospital outpatient:departments: We. fully agree:
© that alignment bf reimbursement: schedules allows for.site-of-sefvice decis]ons to be_based

- solely on cltnlcal ]udgment, quality outcomes, and schedu!lng effacrency o :

- ?!n addltion, we fully suppert SCA’s propesal to cover. procedures that were belng conducted in
" ASCs. prior to the’ enactment of the'inval id fee: schedule on April 4, 2015 ‘Excluding the
__procedures that were. prevlously P ormed at ASCs: will result ln an. access probiem for lnjured L
- workers; whlch would'v_' , Ty T requrre.ments of ensl ing Injured workersare.. .
T .::'provrded the servrces and standar re_requrred by the Workers Compensation Ac .

: fFrnaIIy, we strongly oppose the three proposals submttted by insua'ance carriers thlrd-part

E admimstrators, and the North CaroIlna Hosprta! Assaclation. The three proposals all .
“recommenda slgniﬂcant!y reduced fee schedule for ASCs, whrch wouid hmrt |nJured workers : i

'--;;_accesstotimelycare. ‘ LR N R
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. Tiffany -@e_en_ev-:
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‘Meredith Henderson:
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B-LUE,R”IDGE SURGE_RY CENTER
g : Can sf‘riut‘— h%m

: ,,Charlton LAllen, Chalrman}__, . itom
; .;North Carolina’ lnduétrlal C 'mmlssron
430 N: Salisbury S
~Raleigh, NC 27603

L 'Dearchalrman Allen_an ”Comm'i's'sloners:_

o T4 Thank you forthe opportunlty to present comments ln eSponse to posslble rulemaklng opt:ons i
" for the maximum allowable amounts for services provided by. ambulatory surglcal centers
: *(”ASCs") in Workers Compensatlon cases under'l\iorth Carollna s Workers Compensatlon
g Please accept thls letter in’ support of the. proposal submitted by Surglcal Care Affiliates,
LLC {"SCA"} on September 26,2016 to amend the’ previously declared invalid Rule 04 NCAC 10} :
0103 specific to the fee schedule under North Carolina’s Workers’ Compensaflon Act for .
,services provuded by_ambulatory surglcal centers (ASCs) ;T

Biue Ridge Surgery Cent
'='quallty care 1o over 9

is an Affrliate of SCA We are located n Rale!gh NC and prowdes

i .[n Aprll 2 5, the Industrlal Commlssmn estabhshed new Workers Compensatron fee schedules,-
'-'f_"'_for hospitals, physicians, and ASCs. Howéver, in ‘promulgating regulations to establish a new fee
~ schedule for ASCs, the Industrial Commission failed to follow the. requrred process set forthin
& “the Admlnistratlve Procedure Act; Consequently, the fee schedule was. ruled invalid on August ey

9, 2016 by Wake County Superror Court }udge Paul Rldgeway : 7

i In response to the Court s order lnvalldatmg the Aprll 4 ZOiS fee schedule for ASCs the

that ailgnment of relmbursement schedules allows:for site- of~5ervlce declsrons to be based .
solely on clinlcal ]udgment, quallty outcomes, and sch dullng effncnencv o

: _?;'Fmally, wé ’crongly oppose the three proposals submltted by Insurance carrlers thlrd~perty
: admlnls{ ators, and the North Carollna Hospltai Assoclation The three proposals ajl - 7
" 'recommend a slgnlﬂcantly reduced fee schedule for ASCs, Whlch would [Imlt m;ured worker :
-access to tlmely carefﬁ o g B ;
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to. contact ma at-

Meredith Hends




T _'iNor:h Carolin

U Ack: “Please accept. this letter i in support of the proposai submrtted by Surgtcal Care Affillates,

] quality care to over:9K patlents per year over the past L5 years serwng th

Commlssron has requested proposals to amend Rule 04 NCAC 10/, 0101 0102 and 0103 i

. _ :soleiy on cllnical Judgment, quality outcomes, and scheduling effrciency

: . ASCs prior to the enactment of the Invalid fee schedule on April 1, 2015, Excluding the -

i ; adminlstrators, and th‘ North Carolma Hosprtai Assoclation The three proposais all..
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BLUE RlDGE SURGERY CENTER
. - ; a'ririk”%gi;

-S.Or:tober_B 2016

T CharltonL Alien, Chairman .. . ;
_induStrraI Commrssron
L 430 N: SalisburygStreet -
,_:ffRaieigh NC 275‘ |

» 'Dear Chairman Aii ) "‘e:n:r:iCo’rnmissio,n'er'_s:f

i Thank you for he opportunity to present comments in response to possible rulemakmg options
for the maximum aiiowable amounts for services. provrded by ambulatory surgical centers .
; (“ASCs”) in Workers Compen _tion oase under North Caroiina 5 Workers Compensation

, ';‘LLC ("SCA") on September 26,2016 to amend the previousiy declared: invalid Rule 04. NCAC: 10.l
_7.0103 specific to'the fee scheduie under North Carolina 'Workers Compensatlon Act for
:;servlces provrded by-ambulatory surgicai centers (ASCs)

i Blue erge Surgery Center Is an Afirlrate of SCA. We are located in Ralergh NC and provrdes -

“Ih Aprri 2015 the industrral Commission establrshed new-Workers Compensatron fee schedules
for hospitals, physiclans, and ASCs However in. promuigating reguiations to establ:sh anew. fee

schedule for ASCs, the industrial: Commission failed to.follow the requrred process set forth In
% the Administrative Procedure Act.- Consequently, the fee schedule was ruled lnvaird on August
9 2016 by Wake County Superror Court.ludge Paui Ridgeway el ) SN

in response to the Courts order Inyalidatmg the Aprrl 1; 2015 fee schedule for ASCs the

. Blue Ridge Surgery Center Es in fuli support of SCA’s proposai to alrgn re mhursement_ rates for
- ASCs with the reimbursement rates set for hospital outpatient. departments We fully agre
“ithat ailgnment of reimbursement schedules allows for site- of~servrce declsions to: be vased

- addltion we fully support SCA’s proposal to cover procedures that were being conducted in

- procedures that were previously performed at ASCs will result in an access problem for injured B
,-lworkers whlch wou!d violate the statutory fequlrements of ensurmg:injured workers are L
'provided the services and standard of care. requrred _by'the WOl‘kEfS ’ompensatron Act

f ‘Finaliy, wa, strongly oppose the three proposals submrtted by insurance carrters, third part ;
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BLUE RIDGE ﬁSvURGERY CENTER
ol G,

lease feel frée to contact me at

Y A

Thank you for your conslderation. If you have any questnons
) _(919) 781 4311 3

Meredith Hend-erson}_ g




184

Dougl'ar L, Gollehon, M.D. Sameer Mathur, MD. " - g
CARY ORTHOPAEDICS =i, S5%
Douglas J. Martini, MD. -~ Gary L. Snool, MD. " -7~
*William K. Andersen, M.D. Christopher Lin, M D

& SPme specmltsts v s,

e
ﬁ % : : wm».caryortho omi

- ‘ocwbér;ﬁsngis. Fuen

o Mark A, Cron, MD. <5 Panl G- Sl'ng}l. MD.
" Raymond M. Carroll, MD: . Nacl Skantl, MD. .. .
- Edouard F, Ariioti; MD. B

i Denelri M, Economedes, D.O,

_Charlton L, Allen, Chairman

' North Carolina Industrial Commlssnon
430N. Salisbury Street :
Raleigh NC 27603

3 Deer Chairman Allen and Commlssioners

Thank you for.the opportunity to: present comments in reSponSe to posslb!e rulemaklng optlons
for the maximum allowable amounts for services provlded by ambulatory surgical centers -
(“ASCs”) in Workers’ ‘Compensation cases under North Carolina’s Workers’ Compensation

Act. Please accept this letter In support of the proposal submitted by Surgical Care Afflliates, .
LLC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10)
0103 specific to the fee schedule under North Carolina’s Workers' Compensatlon Act for
servlces provlded by ambulator\/ surglcal centers (ASCs)

Caty OrthOpaedics team of physlclans are experts in motion wlth com blned experlence of 225
years, offering both. surglcal and non-surglcal treatment protacols for patientsserving Cary;.:
: Raleigh, Garner, Morrisville; Apex and surrounding areas. ofthe Trlangle Cary Orthopaedlcs has
 one goa! - restore good health and mobllrty to those hneed, = = - :

e i Apr!l 2015, the Industrlal Commlssron estabflshed new Workers COmpenSatron fee schedules
. for, hospltals, physlcians,: and ASCs. However, In promulgatlng regulations to establish a new fee :
schedule for ASCs, the Industrial Commission failed to follow:the required process set forthin -
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August
9, 2016 by Wake County Superlor CourtJudge Paul RldgeWay st
In response to the Court 5 order Invalldatlng the Aprll 1, 2015 fee schedule for ASCs, the
i Commlsslon has requested proposals to amend Rule 04 NCAC 1OJ 0101 0102, and ,0103,

o ',Cary Orthopaedlcs ls in:full support of SCA’S proposal to allgn rermbursement rates for ASCs
*with the relmbursement rates set for hospital outpatient departments, We fully agree that
alignment of relmbursement. schedules allows for site-of:service declslons'to be. baSed solely on "
' 5c||n|ca| judgment, quallty outcomes, and sch edullng efficiency,

In addlllon, we fullv support SCA‘s proposel to cover. procedures that were being conducted ln
~ASCs prlor tothe enactment of the invalid fee schedule on April 1, 2015 Exclu__d_lng the

__procedures that wére previously rformed at ASCs will resultin an access problem for njured
Workers, whlch would vaolate the statutory requirements of: ensurlng Injured workers are. -t

= 1120 8. Cary Parhmy Sutfh 100, Cory, NC 27518 |. (m) 16749921 BAX (919) 431 9607+ 10) Laltner Cou, Sm‘re 200, Morvisylle Ncn.sso | (919 238-2440 1 FAX (919) 2335013
: mu SE Cmymmy, Sulte 103, Cary; NC27$18. | (919) 297.0000 ) FAX (919} 203-3328 "+ 1003 Vandora Springs Rovd, Garner, NC 27529 | (919) 7793861 | m'mv) 75 334

Speclallzlng in Or{hopaodlo Surgcry, Sports Mcdmmo and Spme Care .- ..




nznsa Cm:v Parkway, Sulte 100, Cary, e 27508 | (919 4674992 | FAX {219) 4a!—9507 « ID) Latmer Courr s.uuzoo Morviville, NC 27360 I rm) 1382440 ) FAX rm} 232-5013
HIGS.E Cnry!’arhmy Sulte 163, Cany NC 27518 | (913 297-0000 | FAX (919) 2325328 + 1003 Fandora Springs Rood, Garnes, NC 27329 | (919).779- Jesf i fm’ rm; 778-3234 ¢

@A\R‘Y ORTHOPAEDICS i S
) _ Déwgleas J Morital, MD. . 2 Gary L Smaot, M.D.
4 & L www, caryortho com

' Sir_u;ere}y, ~
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Dougiﬂ: L Gollehon, MD. - Sameer Mathun, MD,

William K. Andérsow; MD, ... Christophar Lim, MD, |
Derk L. Relnke, MD. .-~ Nicalé B. Bullock, M.D.
Mark A, Curran, MD. - 2

~_Raymond M: Carvoll, M.D. .’Nae.'s;mu;,Mn A

©oEdpuard E Armous, MD,

Demetel M, Ecanomedes, D 0

& spme specmhsts'_ .

provlded the servlces and standard of care requured by the Workers‘ Compensation Act

Finally, we strongly oppose the three proposals submltted by lnsurance carriers, thurd party
administrators, and the North Carolina HospltalAssocIatlon. The three propasals all -
recommend a significantly reduced fee schedu!e for ASCs which would llmlt mjured workers
access to timely care.. ‘ E

Thank yout for your conslderaﬂon. If you have any questions, please fee! free to contact me: our

office at (919) 467-4992, o

fwe/wu 2— 0‘\»@/— S}pﬁcfa,/gﬂr“d?{?mf DJ/‘&&?[dK"
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 Charlton L, Allen, Chairman -~ P
“North Carolina Industrial Cammlssion L Eh
- -430 N. Salishury Street e
. _Ralelgh Nc 27603 ¥

£ Dear Cha!rman Allen and Comm]ssloners.

. Thank you for the opportunlty to presant comments in response to posslble rulemaklng optrons
. “for the maximum allowable. amounts for services provlded by ambulatory surglcal centers

© (“ASCs”) In Workers” Compensatlon cases under North Carolina’s Workers” Compensatlon
- Act. Please accept this letter.in support of the proposal submitted by Surgical Care Affiliates,
cuc (“SCA") on September 26,2016 to amend the previously declared invalid Ruie 04 NCAC: 1OJ
: :,',0103 specificto the fea schedule uhder North Carolma 3 Workers Compensatlon Act for.
",serwces provided by ambulatory surglcal centers (ASCs) 1 : '

Cary Orthopaedlcs team of physlclans are experts in'motlon with combln ed experlence of 225

years, offering both surgical-and non- surglcal treatment protocols for patlents serving Cary,
Ralelgh, Garner, Morrisville, Apex and surrounding areas ofthe Trlanglet Cary Orthopaedics has
-_one goal - restore. good heaith and mobilrty to those n need Bl D ;

e ;\ln April 2015 the Inciustrlal Commlssnon estabilshed new Workers Compensatlon fee schedules -

-for hospitals, physlcaans, and, ASCs However, In promulgating regulatiorls to establish a new fee -

; “schedule for ASCs; the Industrlal Commission failed to follow the requlred process set forth in
% _:'; the Admlmstratlve Procec}ure Act Consequentlv, the fee schedule was ruled mvalid on August

AR response'to the Court_srorder lnvalldatlng ,-_he Aprll 1, 2015 fee schedule for ASCs, the.
. '_ Commlsslon has requested proposals to amend Rule 04 NCAC 1OJ 0101 0102 and 0103

' Cary Orthopaed cs ls in: full support of SCA’s proposal to align relmbursement rates for ASCs

with the relmbursement rates set for hospital outpatient. departments. ‘We fully agree that it
: allgnment of. relmbursement schedules allows for site-of-service declslons o be based solely on
¥ jcllnical judgment, qualaty outcomes, and scheduling efﬂclency' : B

in addltlon, we fullv support SCA s,proposal to cQVer procedures that Were belng conduoted in.
- ASCs prior to the enactment of the invalid fee schedule on‘Aprll 1,:2015. Excluding the
' _"'procedures that were prewously performed at ASCs will result in an access. problem forl
: ;workers, Wthh would wolate the statutory requlrements of ensurlng Injured workers are. ;

N20SE. CmyParlnmy. Swite-100, Cary, NC 275}3 ] (919).467:4992 | FAX nm) 48)-9607- » .lw Laitner Coury, smrezno \fnrrlmlla NC 27560 l (919) 238.2440 [ Fd.r(m) 232.5043 )
mo :4 Cary?nrkway s.rrrem, Cany, NC 27518 | (913) 2970000 | FAX (919) 232- sm . 1005 Vandora Sprfns: Road Garner, NC 27529 1 o1 779- 3861 |_FAX(9I9) 779 3134 &
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N :pruvlded the service and stand‘ard of care requlred bv the Workers Compensation Act

Finally, we strongly oppose tha th ree proposa!s submitted by Insurance carrlers, thlrd»party
admtnistrators, and the North Carolina Hospltal Assocsatlon. Thathree proposals.all -
recommend a signific tly reduced fee schedu!e for ASCs, whlch would ]Imxt InJured workers
access to tlmely care. ST ‘ o :

_Thank you for your canslderation if you have any questions piease feel free to contact me our
'rcfflce at (919) 467~4992 - '

28 S|neerely,

- Kendall Bourdon -
- Meredith Henderson

4 'mosa C‘a;y Parkwiay Sulie 100, Corn, NC 51 'a m 9) 524002 | FLE (m) 4B0507. 2 1) Lairncr(.‘wrl Sulte 265, Moo, NC 27560} (mp m 2440 | FAX (9295 232:5013
o fma 8.5, Cory Par.hmy Suite' 03, Cary NG 295121, (913) 299.0000 | FAX (919) 232-5128 » 1005 Vahdlore Springs Road, Garne, NC 20529 | (919) 719:3861 | mxmg) i7e. JZJJ
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CharltonL A!Ien, Chairman
North. Carolina lndustrlal Ccmmlsskon
+ "7 A30 N. Salisbuty. Street

"Ralelgh NC 27603 e

Dear Chairman Ailen and Commlssloners

:;Thank you for'the opportunlty to present commernits in responSe to: posslb!e rulemaklng optuons
- for the maximum allowable amounts for services provided by amhu\atory surgleal centers
-,-(“ASCs") In Workers Compensatlon cases under North Carblina’s Wdrkers cOmpensation PR
- Act. Please accept this‘letter.In'support of the proposal submitted by Surglcal Care Afflliates,
e ("SCA") an September 26, 2016 to-amend the previously- declared invalid Rufe 04 NCAC 10)
0103 speciﬂc to the fee schedule under North Carolind’s wdrkers Compensation At for :
services provlded by ambulatory surgica! centers: (ASCs ' |

Cary Orthopaedscs team of phys!clans are experts In motfon w;th ccmblned experlence of 225
years,: offerlng both: surglcal. and non»surglcai treatment protocalsfor patlent ; rvlng Cary? S
Raleigh, Garner, Morrlsvllle, Apex and surroundlng areas of the Trlangle, Cary :_Orthopaedics has-
;'one goal restOre good health and moblhty to—those in need [ ‘ o

< in Aprl! 2015, the Industrial Cummissmn establlshed new: Workers Compensatuon fee schedules
< for: hospltals, physicians;and ASCs: Howaver, in promulgatlng regulatmns to’ establlsh anewfee
““sthedule for ASCs,the'lndustrual Commission failed to follow the required process set forthin
: _'the Administratwe Pfocedure Act.: Consequentlv, the'fae schedule was ruled mvalld on August :
9, 2016 by Wake County Superlor Court Judge Pauf Ridgeway ‘ T

in reSponse to the Court's order'lnvalldatlng the Aprll 1, 2015 fee schedule for: ASCs, the i
' Comm:ssion has. requested proposa]s to amend Rule 04 NCAC 10J 0i01 0102 and . 0103

_;-VCary OrthOpaadics is In fu!l support ofSCA’s proposa] tb al!gn retmbursement rates for ASCs =
f,“’fwlth the relmbursement rates set for hosmta! outpatient-departments. We fully agree that -

| i rsement schedules allows for sitelof-'j rvic slons to ba based soiely o :
'.‘:cilnlcal Judgmen quality uutcomes, and schedullng efﬁciencv :

n. addltion, we quy support SCA;s proposal to cover procedures that were belng conducted in

SCs prlor tothe enactme nt of tha Invalid fee schedule on'April 1, 2015; Excluding the =
procedures that wére prevlously perfdrmed at ASCs will result In an éccess probiem for injured
orkers, which would wo]ate the statutory requlrements of ensunng in]ured workers arer;

- n0SE CmyPark\My Sulre-100, Cory, NC m}s ] (9.'9) 1674992 | mxmp) m 9607 » IOI'Lalmeowi Sulte 200 Mmi:vﬂle, Hcmao | (9!9) 238 440§ F«EX(M) 73?.50!3
Wi [2:4 ewm-hv' 3 Suuf 103 Chiry, NC 27818 | {319) 297-0009 3 FAX (919 F32-3328 -+ 1008 Vandora sPrhrg: kwd Garpay, NG 27529 | (919) 779 Jm b m’(m) 779:3314.
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e :prov ded the servlces and standard of care required by the Workers Compensatlon Act; -

Finally, we stronglv oppose the three proposals submitted by msurance carrIers, third-party

administrators, and the North Carolina Hospital Assoclation. The three proposalsall -

recommend-a signlﬂcantly reduced fea schedule for ASCs, whlch would Ilmlt injured workers
: access to tlmely care, ! = :

- ‘_:'_Thank you for your conslderatlon !f you have any quastlons, please feel free to cnntact meour
ofﬁce at (919) 467-4992 : : '

CC' o Kendau Bou_r_ddn:.-_-__:; —
Mel‘edlth Henderson'

1}208.8 C‘ary Par}cWay. Sul!a JDD Cﬂb‘, NC' 27518 | {91?) 487 4992 I FAX{PN) 481 2607+ 101 Lattner Courl, S\l"l 200 Marrbvme, NC??JGD ] (919) 2382440 ] BAX (919) 2323013
H.'DSE Cmy Parkmu«; Sutte 103, Cﬂm NC 27518 | (919) 2970000 | FAX {919 232-3318 » 1005 Yandora Springs Road, Garnsr, NC 27529 | {94%) ?79 3861 l BAX (919) 7793234
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VECharitonL Ai!en, Chalrman 7 g
B '-North Caroﬂna lndustrlal Commlsslon
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. _rfDear Chalrman Allen and Comm|ssloners |

,Thank you for the opportun%ty to present comments i Fesponse to- posslble ruiemaklng OPtIGNS
forthe maximum allowable amounts for services provlded by ambulatory surglcal centers
(“ASCs”) In Workers Compensatlon cases under North-Carolina’s Workers’ Compensatlon
- Act. Pleage actept thisletter in Support of the proposal submittad by Surgical Care Afflliates,
-+ LLE ("SCA"} on. September 26,2016 t0 amend the previously declared invalld Rule 04 NCAC 10)
. .0103 spécific to the fee schedule under North Carolina’s Workers Compensatton Act for )
E ‘servrces provlded by ambulatory surglcal centers (ASCs) : ' '

_' "‘-Cary Orthopaed;cs team of physiclans are experts ]n motion with comblned experience of 225
.. years, offerlng both surglcal and 0] surglcal treatment protocols for patlents servlng Caty; = =
-~ Raleigh, Garner, Morrlsvllle, Apex ahd ‘surrounding areas.of the. Trlangle Cary Orthopaeducs has
: '_fone goal ~restore good health and moblhty to- thOSe n need. . iote :

o :ln Aprll 2015 the | ustrlal Commlsslon establlshed naw Workers ompensatson fee schedu es hs i

- for hospitals, physiclans, and: ASCs However, In promulgating regulatlons to establish a new fee

. schedule for ASCs, the lndustrlal Commission failed to follow the réquired process set forthin -

i the Administrative Procedure Act. Consequently, the fee schedule was ru!ed mvalld on August
' 9, 2016 by Wake cOunty Supendr Court Judge Paul RldgeWay %

n response to the Court's: order Invalldating th:_e Apri% 1 2015 fee sohedule far ASCs, the
"Commssslon has requested proposals to amend Rule 04 NCAC 1OJ 0103, : 0102 and 0103

L Cary Ortho;oaedms ls infull support ofSCA's proposal to allgn relmbursement rates for ASCs

_ with the relmbursement: ratés set for hospital outpatlent departments. We fully agteé that
.~ alignment of rélmbursement schedules allows for site-of-service: declsions to be based solely on v
4 cliniéal judgment qualltyoutcomes, and scheduling efﬁciency : '

g 5 proposal to cover. proced ures that were being conducted in

--'.ASCs prlor.-t he_enactment of the invalid fee sohedule on-Aprif 1, 2015 Excluding the. e
- “procedures that wer previous performed FLASCs will result In-an access problem fo njur
' {-,’Workers, whnch would Vsolate the statutory requlrements of ensurlng injured workers are

7. .”JUSE..CGJ’)’ Por.hvay S'uf.‘l 100, CFI'J" NC 275)3 ] {91’9) 467 4'991 i FAX (919) #31-9507 s IDJ .[al!m'r Conri, ,SufreZDD Mhﬁ*l.wli'fe NC'J?JGD I {9.'9) 238 mn } JL\,' 19) 132 50”
l IHGSE. CmyPorhvay Su(rflaj {.‘nry W 2751‘8 { (919) 297—06'00 I FAX(9I9) 73? 3318 v, 0'00.5 Vandera Sprl‘ng: Rodd Garper, HC 27.529 1o 779 386} [ FAX (919) 779- JZJJ
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Raymond M, Carrell, MD, .
. Edouard K Armorr; MD. .
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i Provlded th_e sewlces and standard of care requlred b‘/ the Workers Ccmpensatlﬂn Ad

Sameer ﬁ'{alhijD:._
Scatt 5, Sanitate, M.D.
Gapy L. Smoot, MD:
Christopher-Lin, M.D.

. Micole P Bullock, M.D,

Paul G. Skngh, M.D.
Nael Shentt, MD,

_.;.-Fmally, we strongiy oppose the three proposals submitted by lnsurance carrlers, thlrd-party
-~ administrators, and the North Carolina Hospital Assoclatlon. The three proposals afl

: recommend a signlﬂcantly reduoed fee schedule for ASCs which would Ilmit inJured ‘workers'

access to timely care

" Thank you for your conslderation. if you have any questmns, p1ease feel free to contact me aur

- officeat {919) 467-4992..

N Smcerely, :

- ce: 'Kendaﬂ:éoﬁ:r_d'on'-,
i Meredith Henderson . -

HZOS.E. Cary Pnrkwaj»; Snﬂd 300 Carp, NC 27518 | [919) 467.4992 | FAX [919) 43[ 9607 o J0} Laimer C-'Jm‘i Sufre}f}& Morrhvfifz NCITMO | [’919) 258 2440 i ﬂlX{?i?J 232 50[3
HIOSE. C‘aryPurbvay Swe 103 Cory, Ne2sis. ) (91'9) 297 0000 | FAX (919} 2323328 v 1005 Yandory .S‘prlfigr Roud, Garner, NC 2?.'29 | (919779 336] ] FA.-‘({BN) 779-3334
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- Qctober3,2016 - -,

* Charlton L, Allen;-Chairman 2%

~North Carolina Industrial Commlsslon et

" 430 N. Salisbury Street. P
'Ralergh NC 27603

Sl Deer Chairman Allen and Commlssloners'

: _-ﬁ-_EThank you for the op portunlty to present cornments in response to posslbfe rulemaking opt!ons
““for the maximum allowable-amounts for services provided by ambulatory su rglcal centers
L. ,("ASCs”) In Warkers" Compensatlon cases under Naorth Carolina’s. Workers Compensation.
- Aet; Please accept this letter in support of the proposal submitted by Surgical Care Affiliates, -
“LLE("s CA") on September 26 2015 to amend the previously declared mvalld Rule 04 NCAC 10)

servlces provlded by ambulatory surglcal centers (ASCs)

. Cary. Orthopeedics team of physlclans are experts.in motlon wlth comblned experience of 225

~ Years, offering both surglcal and non-surglcal: treatment protocols for patlents. servlng Cary, :
- Raleigh, Garner, Morrisvllle, Apex and surrounding areas of the Trlangle. Cary Orthopaedlcs has e

~one goal ~ restore. good health and moblllty to those In need. L

ln Aprll 2015 the lndustr’lal Commlss:on establlshed new Workers Compensatlon fee schedules
- forhospitals, physlclans, and ASCs. However, in promulgating regulations to establish a new fee
~ schedule for ASCs, the Industrial Commission failed to follow.the required process set forth in
< the Admlnlstratlve Procedure Act. Consequently, the fee schedule was. ruled lnvalld on August
9, 2016 by Wake County Super[or CourtJudge Paul RldgeWay
In response to the Court's order lnvalldatlng the April 1, 2015 fee schedule for ASCs,the
= 'Commisslon has requested proposals to amend Rule 04 NCAC 10J 0101 0102 and 0:103.

Cary: Orthopaedlcs ls in full support ofSCA's proposal toalign ralmbursement rates for ASCs FE
© with'the reimbursement rates set for hospital outpatient departments. We fully agree that .
alignment of relmbursement schedules allows for site-of-service declsions to be besed solely en
, clinlcal }udgment quality outcomes, and schedullng efﬂclency ;

In addltion, we fully support SCA’s proposel to cover. procedures that were belng conducted in:

ASCs prior to the enactment of the Invalid fee schedule on April 1, 2015. Excluding the
procedures that were prevIOUSly perforimed at ASCs will result in‘an access problem for In_lured
WQrkers, whrch would violate the statutory requlrements of ensurlng Injured workers are. .

N20SE cm Parhvay. Suire 100, Cary, lac 27308 | {M) 1674992 | F,rx rm) 1819607 + mr “Laitner Court; Sulte 200, erhvﬂ‘h, NG 27560 | rwo) 238.2440 7[ FAX,(919) 232-5013 Ly
nw.s'x Cary Parkway, Sulie 103, c.‘my NC27318. | (919) 297-0000 | FAX (919) 292-5328 .+ 1005 Vandora Sprirgs Rood, Garner, NC 27529 | (919 179-386) |_erx(919) 779- Jm
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. provlded the servlces and standard of care requ red by the Workers Compensat!on Act,

nally, we strongly oppose the th ree pr0posais submltted by Insurance carriers, third party
administrators, and the North Carohna Hospltal Association. The three proposals all
recommend a signh‘“ cantty reduced fee schedu!e for ASCs, whnch would llmlt in]ured workers

V"'Thank you for your conslderatlon. If you have any questlons p!ease feel free to contact me our
.ofﬂce at (919) 467- 4992 A , .

"_cc' , Kendaii Bourdon 3
Meredith Henderson :

H)GS Iy Cary Pathvay, Suha 100 Cmy. NC 275)8 |- (9)9) 467-4992 | FAX (909} 481 960? o 1 Lattner Couri, Slte 200, Morrisville, NC 27560 | (9)9) 2382440 3 X (219} 232:3013
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Charlton 13 Allen, Chairman .
North Carolina Industria| Commlsslon
A30N. Saltsbury Street

Raleigh, NC 27603

Dear Chalrman Al[en and Commlssloners

Thank you forthe opportunlty to present comments in response to posslble rulemaking optlons
for the maximum allowabie-amounts for services provided by amb ulatory surgical centers
(“ASCs”) In Workers’ Compensatton cases under North Carolina’s Workers’ Compensation. -
Act. Please accept: this letter In support of the proposal. submitted by Surg:ca! Care:Affiliates, .
- LLC ("SCA") on Se;)tember 26, 2016 to amend the previously declared invalid Rule 04 NCAC'10)
0103 specific to the fee schedule under North Carolina’s Workers" Compensation Act for
*services provided by ombu]atory surgical centers (ASCs) ;

Cary Orthopaedlcs teem of physiclans are experts In'motlon wlth comblned experlence of225

years, offering both surgical and non-surglcal treatment protocals for patlents serving Cary;

Ralelgh, Garner, Morrlsville, Apex and surrounding areas of the Trlangle Cary Orthopaedics has:
.one. goal - restore. good health and mobillty to those in need

~In April 2015 the Industrial Commlsslon establlshed new. Workers Compensatlon fee schedules By
L for hos-pitals, physicians, and ASCs. However, In promulgating regulatlons to establish a new fee Hree
~.schedule for ASCs; the Industrial Commission failed to follow the required process set forth in-
‘the Administrative: Procedure Act. Consequently, the fee schedufe was ruIed mvalld onh August
-9, 2016 by Wake: County Supenor CourtJudge Paul Rldgeway Y . =

In response to the Court 's order Invalldating the April 1, 2015 fee schedule for ASCs, the :
-Commission has requested proposals to amend Rule 04 NCAC .’LOJ 0101 0102 and 0103.

X Cary Orthopaedlcs ¥s in full support of SCA’s proposal to al]gn re mbursement rates for ASCS ;

with the-relm bursement rates set for hospital outpatient departments ‘We fully a agreethat = . . -

' _allgnment of reimbursement schedules allows for site-of-service declstons to be based solely on e
cllnlcal judgment, quality outcomes, and scheduling efﬂciency :

;'In addltlon, we: fullv support SCA's proposa[ to cover procedures that were being conducted in
ASCs prior to the.enactment of the invalid fee schedule on'April 1, 2015, 'Excluding the
procedures that wére previously performed at ASCS will result In-an access problem for injured
- workers, whlqh would wolate the statutorv_requlr__ements of ensuring: inj_u_red workers are

moszt C‘nryParhvay Shiith.100, Cary, chma 1 (m) 4674991 | EAX.[919) 481 mr V:1F I.ullnrrCawl. Sulte2 Mon—lw!!.’a, ycmso | (919) 238:2440 [nu:(nw 232 sou !
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Dongloy L, Gollehon, M.D, Sameer Mathuy, MD, )
Brion 1! Szwra, M.D: - Soott §. Sontiats, MD.. -
- Douglas J, Martiul, MD. * . Gary L. Smoet, MD.
't Wlliow K, Andersen, MD.  Christopher Lin, M.D,

" T :Deyckl, Retnke, MD.. " - Nicole R Bullock, M.D.

: Mok A Qwzen MD. . Paul G, Singh, MD,
Wy, caryortho com 7 Raymod M, Carroll, M.D. Nael Shantl, MD. .
Edonard I drmour, M.O. Tl
Demeirt M. Economedes, D.O.

: provlded the sewices and standard of care requlred by the Workers Compensatlon Act

o FInaHv, we stronglv oppose the three prOposaIs 5ubm1tted by insurance carriers; thlrd -party
e admlnlstrators, and the North Carolina Hospital Assaclation. The three proposals all
. _recommend a slgnlﬂcanﬂy reduced fee schedule for ASCs, which wouid l!mit Injured workers

' hank you for your conslderatlon.

_ you have any questions, please feel free to contact me our
..ﬁofﬂceat(919)4s7 ~4992, TP I S PR

Sin;e_re!y,'

et " Kendall Bourdon
* Meredith Henderson

e H!DSE CaryParMay Smu mu C’ary NC‘ 27518 1 (ﬂ?) 467 4ﬂ92 1 Bk @I9) 181'4607 v 10} Latimir Cours, Sulle 200, Monkrﬂh!. NC 27560 | (919) 238:2440 I Bix ®i9) 23? 3013
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Doi;gr&: 1. Golletion, M.D.
< Brian T. Szura, M.D:

Doug?o:J. Martinl, MD.:. "
" William K, Andersen, M.D.

* Derck L, Reinks, M.D. . - 3
w5 Mar.!:',{. Crrzan, M.D-

" Réymond M. Carroll, M.D:

. Sameer Mathin, M.D, :
" Scour S, Sanitate, MD,. -

Gr:rﬂ.. Smool, M.D.
Christopher-Lin, M.D,

Nicole £-Bullock, MD, i
Pad G Sgh MD.

3 'octobie'ra,‘zom- =

. Wael Shantt, M.D

Edovard F. Arniowr; M.D.
D_ﬂ_ne.'rl M 'Epowmcdes, D.O,

.Charlton E Al[en, Chanrman i
North Carolina Industrial Commlssmn
- -,430 N. Salishury ¢ Street :
Ralmgh NC 27603 .

' Dear Chairman Allen and Commlssioners

Thank. you for the Opportunny to present comments In responSe to posslble ru[emaking options
for the maximum allowable amounts for services prov]ded by ambulatory surgical centers
(“ASCs”) In Workers’ Compensatlon cases under North Carolina’s Workers’ Compensation.

Act, Please accept thisletter.in support of the proposal submitted by Surgical Care Affiliates, -
LLC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC10J -
0103 specific to the fee schedule under North Carolina’s Workers' Compensat;on Act for :
-services provided by ambu]atory surglcal centers (ASCs) oy :

5 Cary OrthOpaedu:s team of physlclans are experts in motion with comblined experlence of 225
years, offering both surgical and non-surgical treatment protocols for patlents serving Cary, .-
by Raleigh Garner, Morrisville, Apex and surroundlng areas of the Triangle.: Cary. Orthopaedlcs has
.-one goal— restore good health and mobality to those Inneed, = : i

“In Aprn 2015, the Industrlal cOmmlssnon establlshed new Workers Compensatzon fee schedules
for: hospltals. physlcians, and ASCs. However, In promulgating regulations to establish a new: fee: 5

- schedule for ASCs, the Industrial Commission failed to follow the required process set forth in -

“the Admlnistratlve Procedure Act. Consequently, the fee schedule was ruled invalld on August
9, 2016 by Wake County Supermr Court Judge Paul Rldgeway :
In response to the Court s order lnvalldatlng the. Aprll 1, 2015 fee schedule for ASCs, the
Comrmisslon has requested proposals to amend Rule 04 NCAC 1OJ 0101, .0102, and 0103.

Cary Orthopaedics Is In full support cf SCA's proposal to align reambursement rates for ASCs ;

with the reimbursement rates set for hospital outpatient departments, We fully agree that- - 5,
. ‘aiignment of reimbursement sthedules allows for slte-of~serwce declslons to. be based soleiy Bl Laeee
.' 'cllnICaI }udgment quahty outcomes, and schedullng efﬂclency :

In addltion we fully su pport SCA’s proposal to cover procedures that were being conducted In-.
ASCs prior to the enactment of the invalid fee schedule on April 1, 2015, Excluding the -
procedures that wére previously performed at ASCs Wwill result In-an access problem for anured
workers, whlch would violate the statutory requrrements of ensurlng ln]ured workers are

mosn cm Parkway; Sulte 100, Cary, NC 2758 | (019 (67997 | FAX rom 481-9607. 5 10) Lotiner Coul .sum 200, mﬂmm.. NC 27560 | {919) uum_ [ Fix (919) 232- sou
10SE. c.»ym—my, Sitte 103, Cmy NCZ318 | o1 207.0000°) TAX (919) 232-5328 -+ 1003 Vandora Springs Road; Garner, NC 27529 | (919) 779-3861 | mx;m) 779:32
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Daug!a:L Goileiw}f, MD, - 'Saimer; Mathu; MD. :

CA RY @R z H @m EDE@S . Brian T, Szmﬁ. MD Sso:rS. Sanirale, MD, ' .
; Dovglas J, Mar!lnf MD.  Gory L Smoot, MD. .. -
' " *William K. Anderson, MD; " . Christopher Lin MD.

. Mark A Curran, MD. . - B Padl G, Singh, M.D.
" Raymond M. Coroll, MDD, Nael Shanti, M.D.
Edovard F; Armous, M.D, :
Dametri M. Economedes, D.O,

SP”’IC Speaﬁllsts Derek L. Relnks, MD. - . - Micola P-Bullock MD.

“ww, caryortho com

provIded the servtces and: standard of care requured by the wDrkers Compensatlon Act.

. “FInally; we strongly oppose the three proposals submntted by |nsurance carrlers, third party
. administrators,:and the North Carolina Hospital Assoclation. Thethree proposals all
R _recommend a s}gnlficantiy reduced fee schedule for ASCs, whlch would Ilmit in]ured workers
.. atcess to ttmelv care. - N , . _

Thank you for vour ccms:deratlon lf you have any questlons, please feel free to contact me our -
S off!ce at (919) 457—4992 EPNRATR SR

B Sincere!y,

cc ::V_K:e'hdal.l Bourdon '_
Meredith Henderson

’ moss oty Parkway, Slte 100, (‘nry, N(.‘ :7513 H (m) 157-4992 | FAX (919 481-9607 + ID)-Laitner Cou, Sumzoo Morrivville, NC 27360 | (919) 2382440 | FAX (99) 232-50/3
ma&a caryﬁarimy 'um Cany NC 37518 | (919) 1970000 | FAX (919) 242-3328 + 1005 Yondora Springs Rond, Garner, NC 27529 -] (315} 170- m,' | FA.\’(919) #19-, 3234 o
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. mﬁr‘am K.A»dzmn M. D :
- Derck L. Retnke, MD. - -

MarkA. Curzan, M.D.

“Someer Mathur, M.D,
. - Seont 8, Sanltate, M,
’ Gmy L. Smoof, M.D. s
- ChristopheriLin MD.- - - i
e ?\’fco]o P Bwffoo& MD,. -
Paul G: Stigh, MD, - 7 .

Doitglarf;. Goliehon, M.D. - -~
‘Brian T. Sawra, M.D:.

% o wm-..caryortho e - Raymond M. Carroll, M, -

" " Nael Shanti; M.D. -
Edoudrd F. Aririowr, M.D. S T s :
Dametri M, Economedes, D.O. 3

; Qctober3 2016

3 ,CharltonL Al!en, Chairman T
““North Carolina Industrial Commisslon Vol

- 430 N. Salisbury Street - :
: 'Ralelgh NC 27603

“Dear Chalrman Allen and Commlssloners-

Thenk you' for the opportunlty to present comments fn response to posslble rulemaking options
for the maximum allowable amounts for services provided by ambulatory surgical centers
(”ASCs”) in Workers” Compensation cases under. North Carolina’s Workers’ Compensation:
* Act. Please accept this letter In support of the proposal submitted by Surgical Care Affiliates,
== LLE ("SCA") on. September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10) -
-7,0103 specific to the fee schedule under. North Carolina’s Workers Compensatron Act for
" services provlded by ambulatory surglcai centers (ASCs)

- Cary. Orthopaedics team of physiclans are experts in motlon wlth oomblned experlence of 225 -
years, offering both surgical and non-surgical treatment protocols for patients serving Cary, .
-..Ra!elgh Garner, Morrisvllle, Apex and surround!ng areas of the Trlaﬂgle. Cary Orthopaedlcs has
" one goal - restore good health and mobllrty tothose in need ' :

In Aprll 2015 the lndustr?al Commlssion establlshed new Workers Compensation fee schedules
= for hospitals, physiclans, and ASCs, HoweVer, In. promulgating regulations to establlsh anew. fee
-+ schedule for ASCs, the Industrial Commission failed to. follow the required process set forthin -~ =

‘the Administrative Procedure Act. Conseguently, the fee schedule was rufed lnvalid on August i

S 2016 by Wake County Superror Court Judge Paul RIdgeWay ey -

i ln response to the Court’s order lnvalidat‘ing the Aprll 1 2015 fee schedule for. ASCs, the i il
":'Commisslon has: requested proposals to amend Rule 04 NCAC 10). 0101 0102 and 0103t

.. Cary Orthopaedics Is in full support of SCA'S preposal to allgn relmbursement rates for ASCs ]
- withthe reimbursement rates set for hospital outpatient departments We fully agree: that -
- alignment of reimbursement schedules allows for site- of-servlce declslons to be based solely on
g rcllnlcal judgment quality outcomes, and schedullng efﬂclencv

L In. addltlon, we fuIIy support SCA’s proposa! to cover. procedures that were' being conducted in
<7 ASCs prior to'the enactment of the invalid fee schedule on Aprll 1, 2015, Excludingthe ~
BT 'procedures that weére previously’ performed at ASCs will result in-an access problem for lnjured
Workers, which would Vrolate the statutory requlrements of ensurlng Injured workers. are

1120 8.E. Cary Parkway, Suita.100, Cary, NC 27928 | (919 457,4992 | F,rx rm) 481 9&07 v 10) Latter Couri; Sulte 200, Morrlgville, NC 27560 | {919) 238-2440, | FAx (918) 232:5013 :
mase cm Pnr.hmy, Silte 103, Cory, NC21318 .| (913) 207-0000 1 FAX (919) 2325328 ¢ 100§ Yandora Springs Rood, Garner, NC.27529" | 19) ?79-385; | mx(m) 779 Jm SN
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Douglos L. Gollehon, M.D, Sameer Mathz MD

CA'f 7 Y ORTHOPA E @i@g Brian T Seura, M.D. ScottS. Sanitete, MD.
e  Douglas J Mastnl, MD, | Gery L Smoot, MD,

‘ Williars K. Andersen, MD..  Chrixiopher Lin, MD,
& spme specm ¢sts  pete St 40 ool Bl D,
% Morkd, Cwrsan, MD. Paul G. Shgh MP. -
S wwws ortho.com . Raymond M. Carroll, M.D. NeelS)uqf{ MD -
L cary Al‘th R EdomrdFArmourMD S e

“Demeiri M, Ecoﬁomede.r D, O

provlded the servlces and sta ndard ef care required by the Workers' Compensaﬂon Act

Flnally, we strongiy oppose the three proposals submitted by Insurance carrlers, third-party

. administrators, and the North Carolina Hospital Association. The three proposals all i

s recommend a s!gmflcantlv reduced faa schedu]e for ASCs, which wouid limit injured workers
L acc:ess to timely care:

' Thank you. for your conslderatlon. If you have any questlons, ptease feel free 6 contact me our '
office at (919) 467- 4992 -

_s,lm:ere_ly,.l

Kendall Bourdon

. cek
: Meredith Henderson

mosx Cory Parkway, Sum 100, Cary NG 27518 | [915) 467-4992 | FAX (919) 481-9507 + 10) Lattnor Connt, Sulii 100, Morrisille, NC 27560 | (915} 238-2440 ! PAX (919) 225018
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:'Gm;vL Smool, MD.
Wf‘ﬂr‘am K. dAndersen; MO,

i hrklop}erm,MD
w@-_@ & spme specmllsts Tk A M e O
% . Mark A Curzan, MD.
I i, caryortho com L R j ; Raymond M. Carroll, M.D;

“Paul G: Stngh, M.D.
1 eel&hanﬂ MD A
Edoward F, Ariown, MD. =77 :
: DamerrfM Econamm‘e,r, DO

October 3, 2016

- Charlton L A[Ien, Chairman
“North Carolina Industrial Commlssion
430 N. Salisbury Street
- Raleigh, NC27603 .

' ‘Dear Chalrman Al[e'ﬁ"eno' Com"rriieéion er's"

) V‘Thank you for the opportunlty to present comments i response. to possible rulemaking optlons
for the maximum allowable amounts for services provided by ambulatory surglcal centers
. _(“ASCs") in Workers” Compensation cases under North Carolina’s Workers’ Compensation -
Act. Please accept this letter In support of the proposal submitted by Surgical Care: Affiliates; -
£ _fu.C ["SCA") on September 26, 2016 to amend the prevlously declared invalid Rule 04’ NCAC 10J .
0103 specific to the fee schedule under North Carolina’s Waorkers' Compensatlon Act for
e i services provided by ambulatory surg]cal centers (ASCs). . :

Cary OrthOpaedlcs team of phvslclans are experts In motion wlth comblned experlence of 225
. years, offering both surgical and non~surglcal treatment protocols for patlents serving Cary, -
i -Raleigh Garner;. Morrlsville, Apex and surrounding areas of the, Trlangie Cary Orthopaedlcs has
L .one. goal - restore good health and mobrhty to thosein need :

h In April 2015 the industr!af Commlssion estabiished new Workers Compensation fae schedu!es
- “forhospitals, physicians, and ASCs. However, In promulgating regulationsto establish a new fee
_ sthedule for ASCs, the Industrial Commission failed to follow the required process set forth in
- - “the’Administrative Procedure Act, . Consequently, the fee schedule was ruied invalid oh August
9, 2016 by Wake County Supenor CourtJudge Paul Rldgeway gk

e response to the Court's order Invalldatlng the April 1, 2015 fee schedule for ASCs,the .-,"_,‘
' ":‘,','Commlsslun has requested proposals to amend Rule 04 NCAC 10). 0101, 0102, and 0103.

. Cary Orthopaedms Es in. full support of SCA’s proposal to: allgn rexmbursement rates for ASCs

: '_f;with the relmbursement rates set for hospita[ .outpatient: departments. We fully 2 agree that

= “alignment of reimbursement schedules allows for site-of-service decls!ons to be based solely on.
"_c!lnlcal Judgment qua[lty outcomes, and schedullng efﬂciencv 5

o -ln addltlon, we: fuI{v support SCA’s proposal to cover procedures that werebeing conducted n:
. ASCs prior to the. enactment of the invalid fee schedule on April 1, 2015, Exclud[ngthe ey,

. procedures that weére previously performed-at ASCs will result inan access problem for in}ured
2 wm*kers, whrch would v:o!ate the statutory requlrements of ensurlng Injured workers are;

H208E: Cary Parhmy Swite 100, Cary, NC-275)8) (m) 4674992 | FAX (918) m 9607 + 10) Laltner Cowrl, Siilte 200, Mem:vﬂlr NC 27560 -\ f9l9) 233. 2440 l FAX rm) 232 50.'3_
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Douglds L. Ga]r'ehon, MD Samesr Mathuz, M.D.:
1" Brign T. Seura, MD. ; 1 Scolt S. Santtate, M.D.
"~ Douglas J, Martini, Mn 7 Gewlk, Smoor, MD,,
S W.']mml( rlndtr-mn, M D . 'Clvbfopkcrlln. MD.
Direk L. Reioki, MD. " . " Niccls P. Bullock, M.D.
'-_Mnrkz! Curzon, MD i Paul G Singh MB,
~“Raymond M. Carvoll MD, .~ Nael Shantt, MD.
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- Domelri M. Economedes, D.O. T

‘ .fi'_fprowded the servlces _and standard of care requlred by the Workers Compensation Act

_:,-Fmaﬁy, we strongly oppose the three proposals submitted by Rsurance carriers, third- party Lo
~_adminlstrators, and the North Carolina Hospital Assoclation. The three proposalsall SR

. recommend a significantly reduced fee schedule for ASCs, whlch would limit injured workers
- acgess to timelycare e : “ : . .

hank you for. your: onsrderatlon ‘[f you have any questlons, please feel freeto contat:t me our
_office at {919) 457~4992 :

cc: Kenda!lBourdon o
Meredlth;Henderson

120 S.E. CaryParhmyr surr- Iﬂd Cur,u NC' ?7518' |- (919) 467 4992 tEiX !W?) 4819507 + 101 Larfna.v Cyiird, Suite 200, Morrwh’a, N'C 27560 1. (9]9) 233- 24-!0 I FAX(Q.‘Q) 232-50”
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—l & spme specralrsts R it i

c% Mark 4. Curzan, MD, -~ ~ =" Paul G. Srragjr. MD, -
& IR Nael Shanti, M.D. -

i Ol'thO. o ] -~ Raymoind M. Carroll, M.D. . Nacl Shant,

i _www cary;:“—{'f‘__c m ‘- “Edoward F. Apiow, MD, ¢ i S

" Demetri M, Egonomedes, D.O.. "

QCfObél‘: 3 1:2016_;

-Charlton L, Allen, Chairman g
North Carolina lndustrlal Commission
- 430 N. Salrsbury Street
: Rale:gh, C27603

. Dear Chairman Allen ancl Commissioners.

--,::Thank you for the opportunlty to present comments in response to: posslble rulemaklng optlons
for the maximum.-allowable amounts for seryices provided by ambulatory su rglca! centers
(“ASCs”) In Workers' Compensatlon cases under North Carolina’s Workers’ Compensatlon
- Act. Please accept this letter in support of the proposal submitted by Surgical Care Afﬂllates,
e s (“SCA") on September 26, 2016 to.amend the previously declared invalld Rule 04 NCAC' 10]
I 10103 speclfic to the fee schedule under North Carolina’s Workers' Compensatlon Act for '
' ".servlces provided by ambulatory surglcal centers {ASCS) 2

- Cary Orthopaedics team of physlclans are experts In motion wlth comblned experience of 225
3 'fvears, offering both surgical and non- surglcal treatment protocals for patlents serving, Cary,
__Raleigh, Garner, Morrisville, Apex and surrounding areas of the Triangle. Cary Orthopaedlcs has
o ane: goal - restore. good health and mobilrty to those In need o :

“In April 2015, the lndustrlal Commission estebllshed new Workers Cornpensation fee schedules
for hospitals, ph_yslclans,‘and ASCs, However, In promulgating regulat_ln_ns to establish a new fee
schedule for ASCs, the Industrial Commission.failed to follow the required process set forth in-
‘the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August

: 9 2016 by Wake- County Superror Courtludge Paul Rldgeway ;

I | § response to th e C rt's. order lnvalldatlng the April 1; 2015 fee schedule for ASCs, the :
Vi e Commlsslon has,__ sted proposals to amend Rule 04 NCAC 10J. 0101, .0102 and 0103. :

i Cary Orthopaedics ls ln-full support of S s:proposal to allgn reimbursement tates forrAS(‘.s g
. with the reimbursement rates set for hospital outpatient departments. We fully agree that -
'rr:‘__.:;allgnment of reimbursement: schedules allows for site-of-service decisions to be based solely on

: :-f';'clinlcal Judgment quallty outcomes, and scheduling efﬁclencv '

“n addltlon we fully support SCA'S proposal to cover. procedures that were belng conducted in
ASCs prior to the enactment of the Invalid fee schedule on Aprll 1, 2015, Excluding the

- procedures that were previously performed at ASCS’ Wl" result in-an access problem forln]ured

: workers, which- would vrolate the statutory requlrements of ensuring lnjured workers are

JIZBS'E. Cm-y}’arkway. Sum 100, Cary, NC 275)8 ] {NQ) 467:4992 | FAX!ND) 481-9607 lOl Laltgr Cowrl, s«rrezm Mon—l.rvuh. NQ27560 ) (9290 238-2440. | FAX (919) 23!-50!.! 2,
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o f;provlded the serwces and standard of care requlred by the Workers Compensatron Act

inally, we strongfy opposethe three proposals submrtted by insurance carriers, third- party

“administrators, and the North Carolina Hospital Association, Thethree proposals all '
- tecommend a srgnif“cantly reduced fee schedule for ASCs; which would Himit Injured workers
" access o tlmely care. o FER

S Thank you. for your conslderation. lf you have any quest:ons, please feel free to cuntact me our
20 ofﬂce at (919) 467-4992 ‘ :

s '_Slncerely, T

- Kendall Bourdon
Meredith Henderson

ot
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" Raymond M. Carroll, MD. - Nael Shanti, M.D. '
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Charlton L, Allen, Chalrman =
“ North. Carollnalndustnal Commlsslon Vs 2
~* 430 N. Salishury Street '
Raleigh, N(_:_27603

~ Dear Chialrman Allen and Cor'nmlssloners:‘

.- Thank you:for the opportunity to present comments in response to posslble rulemaklng optlons
7 for the maximum-allowable amounts for,servlces provided by ambulatory surgical centers
~ 2(“ASCs”) In Workers’ Compensatlon cases under North Carolina’s Workers’ Compensation ;
- Act: Please accept this Jetter In support of the proposal submltted by Surgical Care Affiliates,
“LLE ("SCA") on, September 26, 2016 to.amerid the previously declared invalld Rule 04 NCAC10J .
~0103 specific to the fee schedule under North Carolina’s Workefs Compensauon Act for
" services provlded by ambulatory surglcal centers (ASCs)

Cary Orthopaedlcs team of physlclans are experts In motion with comblned experience of 225

years, offering both surgical and non-surgical treatment protacols for. patlents serving Cary,

Raleigh, Garner, Morrisville, Apex and surrounding areas of the. Trlangle Cary Orthopaedu:s has.
- one goal - restore good health and mobllsty to those ln need .

n Aprll 2015, the ndustrlal Commlssion establlshed new Workers Compensatlon fee schedules ‘
- for hospltals, phys!cians, and ASCs; However, In promulgating regulations to establlsh anewfee
. schedule for ASCs, the Industrial Commission failed to follow.the required process set forth.in
- “the Adminlstratlve Procedure Act. Consequently, the fee schedule was ruled invalid on August !
; 9 2016 by Wake County Superlor Court Judge Paul RldgeWay ; :

-,

) n Fasponss to the Court 5 order lnvalldatlng the April'1; 2015 fee schedule for. ASCs, the,.- AT
‘f:é’::' Commisslon has requested proposa]S to amend Rule 04 NCAC 10J, 0101, 0102, and 0103 i 1

N ;wuth the relmbursement rates set for hcspltal outpatlent departments. We fully agree that -
"'5-__5allgnment of relmbursement schedules allows for slte-of-servlce declslons to be based solely on
cllnlcal judgment quality outcomes, and schedullng efﬂclency g

ffi;ln addltlon, we fully support SCA‘s proposal to cover procedures that were bemg conduoted i Gh g
'ASCs priorto: the enactment of the invalld Eee schedule on: Aprll 1 2015 Excludlng the =

: ,workers, which would woiate the statutory requlrements of ensuring ln]ured workers are

1120 8.B. cmrarhm Sulte 100, Cory; NC 27518 '] (919).467-4992 | FAX.(919) 481-9607 + 10) Lanm- Cot Sure 200, Aorisville, NC 27560 1919 zsum | mxgm) 31 sou ;
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‘pr’o’videdfhe services and'standérd.of cafe requiféd By-the .Workers’ C’ompensation Act.

' Fmally, we strongly oppose the three propasals submrtted by insurance carriers third- party

-':admlnistrators, and the North Carolina Hospital Association: The three propcsa[s all

; recommend a significantly reduced fee schedule for ASCs, which would iimlt lnjured workers':
‘access to tlmely care, .=

Thank you for youy conslderat]on. If you have any questrons, p]ease fee! free to centact me our
office at (919) 467-4992.

Sincerely,

Ry

| Ui idor

e Kendall Bourdon
Meredlth Henderson
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October 10, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N. Salisbury Street

Raleigh, NC 27603

Dear Chairman Allen and Commissioners:

Thank you for the opportunity to present comments in response to possible rulemaking options
for the maximum allowable amounts for services provided by ambulatory surgical centers
(“ASCs”) in Workers' Compensation cases under North Carolina’s Workers’ Compensation
Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates,
LLC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10}
.0103 specific to the fee schedule under North Carolina’s Workers’ Compensation Act for
services provided by ambulatory surgical centers (ASCs).

In April 2015, the Industrial Commission established new Workers’ Compensation fee schedules
for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new fee
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August
9, 2016 by Wake County Superior Court judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the
Commission has requested proposals to amend Rule 04 NCAC 10J .0101, .0102, and .0103.

We are in full support of SCA’s proposal to align reimbursement rates for ASCs with the
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of
reimbursement schedules allows for site-of-service decisions to be based solely on clinical
judgment, quality outcomes, and scheduling efficiency.

In addition, we fully support SCA’s proposal to cover procedures that were being conducted in
ASCs prior to the enactment of the invalid fee schedule on April 1, 2015. Excluding the
procedures that were previously performed at ASCs has resulted and will continue to result in
an access problem for injured workers, which violates the statutory requirement of ensuring
injured workers are provided the services and standard of care required by the Workers’
Compensation Act.

We strongly oppose the three proposals submitted by insurance carriers, third-party
administrators, and the North Carolina Hospital Association. The three proposals all
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers'

3812 North Elm Street | Greensboro, NC 27455 | 336.204.1833 | Fax 336._254.8831 | www.greensborospecialty.com
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GREENSBORO SPECIALTY SURGICAL CENTER
an affifiate of m

access to timely care and also fail to meet the statutory requirement that ASCs receive
reasonable fees.

It is also very significant that the other three proposals do not address all procedures that were
being conducted in ambulatory surgery centers prior to the enactment of the invalid fee
schedule on April 1, 2015. By limiting injured workers access to care for all procedures that
have been historically performed in the ASC setting, workers will be forced to receive care in
the higher-cost inpatient hospital setting.

The other three proposals are not cost effective and so do not meet statutory requirement of
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules
adopted by the Commission be adeguate to ensure that injured workers are provided the
standard of services and care intended by the Workers’ Compensation Act and that providers
are reimbursed reasonable fees for providing these services. The three other proposals do not
meet these requirements.

Lastly, the analysis conducted by NCCI does not take into consideration the shift of injured
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under-
estimating the cost to the workers’ compensation system.

Thank you for your consideration.

Sincerely,

@um muﬂf) h&iﬁd mf%ywéf@

cc: Kendall Bourdon
Meredith Henderson

3812 North Elm Strect. | Gréensboro,NC 27455 | 336.294.1833 | Fax 336,294,8831 | www.gréensborospoclalty.com
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QOctober 10, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N, Salisbury Street

Raleigh, NC 27603

Dear Chairman Allen and Commissioners:

Thank you for the opportunity to present comments in response to possible
rulemaking options for the maximum allowable amounts for services provided by
ambulatory surgical centers (“ASCs”) in Warkers’ Compensation cases under North
Carolina’s Workers’ Compensation Act. Please accept this letter in support of the
proposal submitted by Surgical Care Affiliates, LLC ["SCA") on September 26, 2016
to amend the previously declared invalid Rule 04 NCAC 10! .0103 specific to the fee
schedule under North Carolina’s Workers’ Compensation Act for services provided
by ambulatory surgical centers (ASCs).

In-April 2015, the industrial Commission established new Workers’” Compensation
fee schedules for hospitals, physicians, and ASCs. However, in promulgating
regulations to establish a new fee schedule for ASCs, the Industrial Commission
failed to follow the required process set forth in the Administrative Procedure
Act. Conseguentiy, the fee schedule was ruled invalid on August 9, 2016 by Wake
County Superior Court Judge Paul Ridgeway,

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs,
the Commission has requested proposals to amend Rule 04 NCAC 10J .0101, .0102,
and .0103.

We are in full support of SCA’s proposal to align reimbursement rates for ASCs with
the reimbursement rates set for hospital outpatient departments. We fully agree
that alignment of reimbursement schedules allows for site-of-service decisions to
be based solely on clinical judgment, gquality cutcomes, and scheduling efficiency.
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In addition, we fully support SCA’s proposal to cover procedures that were being
conducted in ASCs prior to the enactment of the invalid fee schedule on April 1,
2015. Excluding the procedures that were previously performed at ASCs has
resulted and will continue to result in an access problem for injured workers, which
violates the statutory requirement of ensuring injured workers are provided the
services and standard of care required by the Workers' Compensation Act.

We strongly oppose the three proposals submitted by insurance carriers, third-
party administrators, and the North Carolina Hospital Association. The three
proposals all recommend a significantly reduced fee schedule for ASCs, which
would limit injured workers' access to timely care and also fail to meet the statutory
requirement that ASCs receive reasonable fees.

It is also very significant that the other three proposals do not address all
procedures that were being conducted in ambulatory surgery centers prior to the
enactment of the invalid fee schedule on April 1, 2015. By limiting injured workers
access to care for all procedures that have been historically performed in the ASC
setting, workers will be forced to receive care in the higher-cost inpatient hospital
setting.

The other three proposals are not cost effective and so do not meet statutory
requirement of the North Carolina Workers Compensation Act. North Carolina law
requires that fee schedules adopted by the Commission be adequate to ensure that
injured workers are provided the standard of services and care intended by the
Workers’ Compensation Act and that providers are reimbursed reasonable fees for
providing these services. The three other proposals do not meet these
requirements.

Lastly, the analysis conducted by NCCI does not take into consideration the shift of
injured workers from the ASC setting to the more-costly hospital inpatient setting,
therefore, under-estimating the cgsf to the workers’ compensation system.

Thank you for your c sideyu'n.

Sincerejtv,

7

/;
Norman gal, DPV, FACFAS
¥ )e

cc: Kendall Bourdon
Meredith Henderson
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October 10, 2016 Graham W. Lyles, M.D.

Chariton L. Allen, Chairman

North Carolina industrial Commission
430 N. Salisbury Street

Raleigh, NC 27603

Dear Chairman Allen and Commissioners:

Thank you for the opportunity to present comments in response to possible rulemaking options
for the maximum allowable amounts for services provided by ambulatory surgical centers
(“ASCs”) in Workers’ Compensation cases under North Carolina’s Workers' Compensation
Act. Please accept this letter In support of the proposal submitted by Surgical Care Affiliates,
LLC ("SCA") on September 26, 2016 to amend the previously declared Invalid Rule 04 NCAC 10!
{0103 specific to the fee schedule under North Carolina’s Workers' Compensation Act for
services provided by ambulatory surgical centers {ASCs).

In April 2015, the Industrial Commission established new Workers’ Compensation fee schedules
for hospltals, physicians, and ASCs, However, In promulgating regulations to establish a new fee
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in
the Administrative Procedure Act, Consequently, the fee schedule was ruled Invalid on August
9, 2016 by Wake County Superior Court Judge Paul Ridgeway.

In respense to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the
Commission has requested proposals to amend Rule 04 NCAC 10J) ,0101, .0102, and .0103.

We are in full support of SCA’s proposal to align reimbursement rates for ASCs with the
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of
reimbursement schedules allows for site-of-service decisions to be based solely on clinical
judgment, quality outcomes, and scheduling efficlency.

In addition, we fully support SCA’s proposal to caver procedures that were being conducted in
ASCs_prior to the enactment of the Invalid fee schedule on April 1, 2015, Excluding the
procedures that were previously performed at ASCs has resulted and will continug to result in
an access problem for Injured workers, which violates the statutory requirement of ensuring
Infured workers are provided the services and standard of care required by the Workers’
Compensation Act.

We strongly oppose the three proposals submitted by insurance carriers, third-party
administrators, and the North Carolina Hospital Association. The three proposals all
_recommend a significantly reduced fee schedule for ASCs, which would limit injured workers'
access to timely care and also fail to meet the statutory requirement that ASCs recelve

NORTH POINTE CORPORATE CENTER ¢ 8 NORTH POINTE COURT » GREENSBORO, N.C. 27408
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reasonable fees.

It is also very significant that the other three proposals do not address all procedures that were
being conducted in ambulatory surgery centers prior to the enactment of the invalid fee
schedule on April 1, 2015, 8y limiting inJured workers access to care for all procedures that
have been historlcally performed in the ASC setting, workers will be forced to receive care in
the higher-cost inpatient haspital setting.

The other three proposals are not cost effective and so do nat meet statutory requirement of
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules
adopted by the Commission be adequate to ensure that injured workers are provided the
standard of services and care Intended by the Workers' Compensation Act and that providers
are reimbursed reasonable fees for providing these services. The three other proposals do not
meet these requirements.

Lastly, the analysis conducted by NCCI does not take into consideration the shift of injured
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under-
estimating the cost to the workers’ compensation system,

Thank you for your consideration,

Sincerely,

-

Cohmhme L Clun , D

e¢c: . Kendall Bourdon
Meredith Henderson
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Center of Greensboro

October 10, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N. Salisbury Street

Raleigh, NC 27603

Dear Chairman Allen and Commissioners:

Thank you for the opportunity to present comments in response to possible
rulemaking options for the maximum allowable amounts for services provided by
ambulatory surgical centers (“ASCs”) in Workers’ Compensation cases under North
Carolina’s Workers’ Compensation Act. Please accept this letter in support of the
proposal submitted by Surgical Care Affiliates, LLC ("SCA") on September 26, 2016 to
amend the previously declared invalid Rule 04 NCAC 10J .0103 specific to the fee
schedule under North Carolina’s Workers” Compensation Act for services provided by
ambulatory surgical centers (ASCs).

In April 2015, the Industrial Commission established new Workers' Compensation fee
schedules for hospitals, physicians, and ASCs. However, in promulgating regulations
to establish a new fee schedule far ASCs, the Industrial Commission failed to follow
the required process set forth in the Administrative Procedure Act. Consequently,
the fee schedule was ruled invalid on August 9, 2016 by Wake County Superior Court
Judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs,
the Commission has requested proposals to amend Rule 04 NCAC 10J .0101, .0102,
and .0103,

We are in full support of SCA’s proposal to align reimbursement rates for ASCs with
the reimbursement rates set for hospital outpatient departments. We fully agree
that alignment of reimbursement schedules allows for site-of-service decisions to be
based solely on clinical judgment, quality outcomes, and scheduling efficiency.

In addition, we fully support SCA’s proposal to cover procedures that were being
conducted in ASCs prior to the enactment of the invalid fee schedule on April 1,
2015. Excluding the procedures that were previously performed at ASCs has resulted
and will continue to result in an access problem for injured workers, which violates
the statutory requirement of ensuring injured workers are provided the services and
standard of care required by the Workers’ Compensation Act.
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October 10, 2016 Page 2

TO: Charlton L. Allen, Chairman
North Carolina Industrial Commission

We strongly oppose the three proposals submitted by insurance carriers, third-party administrators, and
the North Carolina Hospltal Association. The three proposals all recommend a significantly reduced fee
schedule for ASCs, which would limit injured

workers' access to timely care and alse fail to meet the statutory requirement that ASCs raceive

reasonable fees,

It s also very slgnificant that the other three proposals do not address all pracedures that were helng
conducted in ambulatory surgery centers prior to the enactment of the Tnvalid fee schedule on April 1,
2015, By limiting Injured workers access to care for all procedures that have been historically performed
in the ASC setting, worlers will be forced to receive care in the higher-cost inpatient hospital setting.

The other three proposals are not cost effective and so do not meet statutory requirement of the North
Carolina Workers Compensation Act. North Carolina law requires that fee schedules adopted by the
Commission be adequate to ensure that infured workers are provided the standard of services and care
intended by the Workers’ Compensation Act and that providers are relmbursed reasonable fees for
providing these services. The three other proposals do not meet these requirements.

Lastly, the analysis conducted by NCCI does not take Inte consideration the shift of injured workers from
the ASC setting to the more-costly hospital inpatient setting, therefore, under-estimating the cost to the

workers’ compepsation system.

Thank you for your consideration.

Sincerely,
cc: Kendall Bourdlon

Meredith Henderson
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October 10, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N. Salisbury Street

Raleigh, NC 27603

Dear Chairman Allten and Commissioners:

Thank you for the opportunity to present comments in response to possible rulemaking options
for the maximum allowable amounts for services provided by ambulatory surgical centers
(“ASCs”) in Workers’ Compensation cases under North Carolina’s Workers’ Compensation

Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates,
LLC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10)
.0103 specific to the fee schedule under North Carolina’s Workers’ Compensation Act for
services provided by ambulatory surgical centers (ASCs).

In April 2015, the Industrial Commission established new Workers” Compensation fee schedules
for hospitals, physicians, and ASCs, However, in promulgating regulations to establish a new fee
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August
9, 2016 by Wake County Superior Court Judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the
Commission has reguested proposals to amend Rule 04 NCAC 10J .0101, .0102, and .0103.

We are in full support of SCA’s proposal to align reimbursement rates for ASCs with the
reimbursement rates set for hospital outpatient departments. We fully agree that alignhment of
reimbursement schedules allows for site-of-service decisions to be based solely on clinical
judgment, quality outcomes, and scheduling efficiency.

In addition, we fully support SCA’s proposal to cover procedures that were being conducted in
ASCs prior to the enactment of the invalid fee schedule on Aprit 1, 2015. Excluding the
procedures that were previously performed at ASCs has resulted and will continue to result in
an access problem for injured workers, which violates the statutory requirement of ensuring
injured workers are provided' the services and standard of care required by the Workers’
Compensation Act.

We strongly oppose the three proposals submitted by insurance carriers, third-party
administrators, and the North Carolina Hospital Association. The three proposals all
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers'
access to timely care and also fail to meet the statutory requirement that ASCs receive
reasonable fees.
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It is also very significant that the other three proposals do not address all procedures that were
being conducted in ambulatory surgery centers prior to the enactment of the invalid fee
schedule on April 1, 2015. By limiting injured workers access to care for all procedures that
have been historicaliy performed in the ASC setting, workers will be forced to receive care in
the higher-cost inpatient hospital setting.

The other three proposals are not cost effective and so do not meet statutory requirement of
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules
adopted by the Commission be adequate to ensure that injured workers are provided the
standard of services and care intended by the Workers’ Compensation Act and that providers
are reimbursed reasonable fees for providing these services, The three other proposals do not

meet these requirements.

Lastly, the analysis conducted by NCCI does not take into consideration the shift of injured
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under-
estimating the cost to the workers’ compensation system.

Thank you for your consideration.

iy P b

cc: Kendall Bourdon
iMeredith Henderson

Sincerely,
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October 10, 2016

Charlton L. Allen, Chairman
North Carolina Industrial Commission

Samuel A. Sue, jr., M.D., FA.A.O.S., EA.C.S. (Rel, 2002)
Philips ). Carter, M.D., EAA.O.S.,, FA.CS. (Ret, 2004) 430 N. Salisbury Street

Thomas L. Presson, M.D., FAA.O.S., AO.FAS. (Rel
ADMINISTRATION

John S, Nosek, M.PA., C.M.PE.
Executive Director

t. 2001) Raleigh, NC 27603

Dear Chairman Allen and Commissioners:

&

Thank you for the opportunity to present comments in response to possible rulemaking options
for the maximum allowable amounts for services provided by ambulatory surgical centers

(“ASCs”) in Wo

rkers’ Compensation cases under North Carolina’s Workers’ Compensation

Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates,

LLC {"SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10)

.0103 specific

In April 2015, the Ind

to the fee schedule under North Carolina’s Workers’ Compensation Act for
services provided by ambulatory surgical centers (ASCs).

ustrial Commission established new Workers’ Compensation fee schedules

for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new fee !

schedule for ASCs,

the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August

the Industrial Commission failed to follow the required process set forth in |

9, 2016 by Wake County Superior Court Judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the
Commission has requested proposals to amend Rule 04 NCAC 10J.0101, .0102, and .0103.

We are in full support of SCA’s proposal to align reimbursement rates for ASCs with the
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of
reimbursement schedules allows for site-of-service decisions to be based solely on clinical
judgment, quality outcomes, and scheduling efficiency.

In addition, we fully support SCA’s proposal to cover procedures that were being conducted in
ASCs prior to the enactment of the invalid fee schedule on April 1, 2015. Excluding the
procedures that were previously performed at ASCs has resulted and will continue to result in
an access problem for injured workers, which violates the statutory requirement of ensuring

Signature Place Office: 3200 Northline Avenue, Suite 200 * Greensboro, N.C. 27408-7602 * 336-545-5000 * Fax 336-545-5020

Mailing Address: PO Box 38008 * Greensboro, N.C. 27438-8008 *
Web Site: www.greensboroorthopaedic.com



infjured workers are provided the services and standard of care required by the Workers’
Compensation Act.

We strongly oppose the three proposals submitted by insurance carriers, third-party
administrators, and the North Carolina Hospital Association. The three proposals all
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers'
access to timely care and also fail to meet the statutory requirement that ASCs receive
reasonable fees,

It Is also very significant that the other three proposals do not address all procedures that were
being conducted in ambulatory surgery centers prior to the enactment of the invalid fee
schedule on April 1, 2015. By limiting injured workers access to care for all procedures that
have been historically performed in the ASC setting, workers will be forced to receive care in
the higher-cost inpatient hospital setting.

The other three proposals are not cost effective and so do not meet statutory requirement of
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules
adopted by the Commission be adequate to ensure that injured workers are provided the
standard of services and care intended by the Workers’ Compensation Act and that providers
are reimbursed reasonable fees for providing these services. The three other proposals do not

meet these requirements.

Lastly, the analysis conducted by NCCi does not take into consideration the shift of injured
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under-
estimating the cost to the workers’ compensation system.

Thank you for your consideration.

Sincerely,

i o>

cc: Kendall Bourdon
Meredith Henderson
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October 10, 2016

Charlton L. Allen, Chairman

North Carolina Industrial Commission
430 N. Salisbury Street

Raleigh, NC 27603

Dear Chairman Allen and Commissioners:

Thank you for the opportunity to present comments in response to possible rulemaking options
for the maximum allowable amounts for services provided by ambulatory surgical centers
{“ASCs”) in Workers” Compensation cases under North Carolina’s Workers’ Compensation
Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates,
LLC {"SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10J
.0103 specific to the fee schedule under North Carolina’s Workers’ Compensation Act for
services provided by ambulatory surgical centers (ASCs).

In April 2015, the Industrial Commission established new Workers’ Compensation fee schedules
for hospitals, physicians, and ASCs. However, in promulgating reguiations to establish a new fee
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August
9, 2016 by Wake County Superior Court Judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the
Commission has requested proposals to amend Rule 04 NCAC 101.0101, .0102, and .0103.

We are in full support of SCA's proposal to align reimbursement rates for ASCs with the
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of
reimbursement schedules allows for site-of-service decisions to be based solely on clinical
judgment, quality outcomes, and scheduling efficiency.

In addition, we fully support SCA’s proposal to cover procedures that were being conducted in
ASCs prior to the enactment of the invalid fee schedule on April 1, 2015. Excluding the
procedures that were previously performed at ASCs has resulted and will continue to result in
an access problem for injured workers, which violates the statutory requirement of ensuring
injured workers are provided the services and standard of care required by the Workers’

Compensation Act.

2 Steckiany Aveniaira s




We strengly oppose the three proposals submitted by insurance carriers, third-party
administrators, and the North Carclina Hospital Association. The three proposals all
recommend a significantly reduced fee schedule for ASCs, which would fimit injured workers'
access to timely care and also fail to meet the statutory requirement that ASCs receive

reasonable fees.

It is also very significant that the other three proposals do not address all procedures that were
heing conducted in ambulatory surgery centers prior to the enactment of the invalid fee
schedule on April 1, 2015, By limiting injured workers access to care for all procedures that
have been historically performed in the ASC setting, workers will be forced to receive care in
the higher-cost inpatient hospital setting.

The other three proposals are not cost effective and so do not meet statutory requirement of
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules
adopted by the Commission be adequate to ensure that injured workers are provided the
standard of services and care intended by the Workers’ Compensation Act and that providers
are reimbursed reasonable fees for providing these services. The three other proposals do not

meet these requirements.

Lastly, the analysis conducted by NCCI does not take into consideration the shift of injured
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under-
estimating the cost 10 the workers’ compensation system,

Thank you for your consideration.

Singerely,

Ve

Peter G. Dalldorf, MD

€c: Kendall Bourdon
Meredith Henderson
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October 10, 2016

Charlton L. Allen, Chairman

North Carclina Industrial Commission
430 N. Salisbury Street

Raleigh, NC 27603

Dear Chairman Allen and Commissioners:

Thank you for the opportunity to present comments in response to possible
rufemaking options forthe maximum allowable amounts for services provided by
ambulatory surgical centers ("ASCs”) in Workers’ Compensation cases under
North Caroiina’s Workers’ Compensation Act. Please accept this letter in
support of the proposal submitted by Surgical Care Affiliates, LLC {"SCA") on
September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10J
.0103 specific to the fee schedule under North Carolina’s Workers’
Compensation Act for services provided by ambulatory surgical centers (ASCs).

In April 2015, the Industrial Commission established new Workers’
Compensation fee schedules for hospitals, physicians, and ASCs, However, in
promulgating regulations to establish a new fee schedule for ASCs, the Industrial
Commission failed to follow the required process set forth in the Administrative
Procedure Act. Consequently, the fee schedule was ruled invalid on August 9,
2016 by Wake County Superior Court Judge Paul Ridgeway.

In response to the Court's order invalidating the April 1, 2015 fee schedule for
ASCs, the Commission has requested proposals to amend Rule 04 NCAC 10J
.0101, .0102, and .0103.

We are in full support of SCA’s proposal to align reimbursement rates for ASCs
with the reimbursement rates set for hospital outpatient departments. We fully
agree that alignment of reimbursement schedules allows for site-of-service
decisions tc be based solely on clinical judgment, quality cutcomes, and
scheduling effictency.

In addition, we fully support SCA’s proposal to cover procedures that were being
conducted in ASCs prior to the enactment of the invalid fee schedule on April 1,
2015. Excluding the procedures that were previously performed at ASCs has
resulted and will continue to result in an access problem for injured workers,
which violates the statutory requirement of ensuring injured workers are
provided the services and standard of care required by the Workers’
Compensation Act.

We strongly oppose the three proposals submitted by insurance carriers, third-
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party administrators, and the North Carolina Hospital Association. The three
proposals all recommend a significantly reduced fee schedule for ASCs, which
would limit injured workers' access to timely care and also fail to meet the
statutory requirement that ASCs receive reasonable fees.

It is also very significant that the other three proposals do not address all
procedures that were being conducted in ambulatory surgery centers prior to
the enactment of the invalid fee schedule on April 1, 2015. By limiting injured
workers access to care for all procedures that have been historically performed
in the ASC setting, workers will be forced to receive care in the higher-cost

inpatient hospital setting.

The other three proposals are not cost effective and so do not meet statutory
requirement of the North Carolina Woerkers Compensation Act. North Carolina
law requires that fee schedules adopted by the Commission be adequate to
ensure that injured workers are provided the standard of services and care
intended by the Workers” Compensation Act and that providers are reimbursed
reasonable fees for providing these services. The three other proposals do not

meet these requirements.

Lastly, the analysis conducted by NCCI does not take into consideration the shift
of injured workers from the ASC setting to the more-costly hospital inpatient
setting, therefore, under-estimating the cost to the workers’ compensation

system.
Thank you for your consideration.

Sincerely,

cc: Ken n
Meredith Henderson

221




	PublicHearing PM.{11.18.16}.ic
	Public Hearing PM.{11.18.16}.{cert}
	Public Hearing PM 20161118
	Exhibit 1
	Exhibit 2
	Exhibit 3
	Exhibit 3A
	Exhibit 3B
	Exhibit 3C
	Exhibit 3D
	Exhibit 3E
	Exhibit 3F



