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P R O C E E D I N G S 

  CHAIRMAN ALLEN:  Okay.  We are on the record.  

Good afternoon.  Today is November 18, 2016.  This is 

a North Carolina Industrial Commission public hearing 

on proposed rulemaking.  I’m Charlton Allen, Chairman 

of the North Carolina Industrial Commission.  In 

compliance with the requirements of Chapter 138A-15(e) 

of the State Government Ethics Act, I remind all 

members of the Commission of their duty to avoid 

conflicts of interest under 138A.  I also inquire as 

to whether there is any known conflict of interest to 

any matters coming before the Commission at this time.  

Hearing none, we will proceed.  The purpose of this 

hearing is to receive comments from the public 

regarding 04 NCAC 10J .0103 proposed for temporary 

rulemaking by the Commission and submitted for 

publication on the Office of Administrative Hearings’ 

website on October 18, 2016.  We have not yet received 

comments – written comments from the public, but the 

record will be held open to receive written comments 

from the public through the close of business in – on 

November 29, 2016.  At this time, I would like to 

introduce the other Commissioners.  To my right are 

Commissioners Bernadine Ballance and Christopher 

Loutit, and to my left are Commissioners Linda 
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Cheatham and Tammy Nance.  Commissioner Daughtridge 

could not be with us today.  At this time, the 

Commission wishes to thank members of the public and 

the various stakeholders who attended our public 

comment meeting on October 3rd, 2016, and gave comments 

or proposals regarding the rulemaking options 

considered by the Commissioners.  The Commission very 

much appreciates everyone’s time and efforts in that 

regard.  Anyone who wishes to speak at this hearing 

must sign up to do so with Kendall Bourdon -        

Ms. Bourdon, would you please raise your hand – so 

that we have the correct spelling of your name and can 

call you in order to speak.  If anybody would like to 

speak and has not yet signed up, please do so now.  

Seeing no movement toward Ms. Bourdon’s table, the 

first speaker will be Kendall Bourdon, the rulemaking 

coordinator, followed by the members of the public in 

the order that they have signed up.  Ms. Bourdon. 

KENDALL BOURDON 

  CHAIRMAN ALLEN:  Ms. Bourdon, will you please 

state your name, position and with whom you work? 

  MS. BOURDON:  My name is Kendall Bourdon, and I am 

the rulemaking coordinator for the North Carolina 

Industrial Commission. 

  CHAIRMAN ALLEN:  And do you have any prepared 
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exhibits that you would like to place into the record 

of these proceedings? 

  MS. BOURDON:  I do.  I have Exhibit 1, which is a 

copy of the proposed rule amendment as submitted to 

the North Carolina Office of Administrative Hearings, 

Rules Division, for publication on its website on 

October 18th, 2016.  Next, I have Exhibit 2, which is a 

copy of the Superior Court Decision in the case 

Surgical Care Affiliates, LLC, versus North Carolina 

Industrial Commission, No. 16-CVS-0060, Wake County 

Superior Court.  And finally, I would like to submit 

Exhibit 3, which is a record of the public comment 

meeting held by the Commission on October 3rd, 2016. 

 (Exhibit Numbers 1, 2 and 3 are 

identified.) 

  CHAIRMAN ALLEN:  And would you briefly give us 

some background and list the rules that would be 

affected by the proposed rule changes? 

  MS. BOURDON:  Yes.  We have one rule for a 

temporary rulemaking.  This rule is found in Title 04 

of the Administrative Code, Subchapter 10J.  We 

propose to amend Rule .0103, titled Fees for 

Institutional Services.  This proposed temporary rule 

would be effective January 1, 2017.  This temporary 

rule is proposed pursuant to North Carolina General 
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Statute 150B-21.1(a)(5).  The effects of the August 

9th, 2016 Decision in Surgical Care Affiliates, LLC, 

versus North Carolina Industrial Commission, which was 

submitted as Exhibit 2 in this proceeding, necessitate 

the expedited implementation of this temporary rule.  

This recent Court Decision invalidated the Industrial 

Commission’s medical fee schedule provisions for 

ambulatory surgery centers which had taken effect 

April 1, 2015, based on the Court’s interpretation of 

Session Law 2013-410, Section 33(a), and the 

application of its fiscal note exemption language.  

Due to the Court Decision, the medical fee schedule as 

applied only to ambulatory surgery centers reverts 

back to the pre-April 1, 2015 provisions which 

provided for a maximum reimbursement rate of 67.15 

percent of billed charges, resulting in an unforeseen 

retroactive and prospective multi-million dollar 

increase in costs to the workers’ compensation system.  

Although the August 9, 2016 Decision has been stayed 

by the Superior Court during the appeal to the North 

Carolina Court of Appeals, it is the Industrial 

Commission’s statutory obligation to adopt a rule as 

quickly as possible to restore balance to the workers’ 

compensation system pursuant to North Carolina General 

Statute 97-26 in the event the Decision is upheld on 
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appeal.  By putting a temporary rule in place as soon 

as possible, the period of time subject to a potential 

retroactive invalidation of the ambulatory surgery 

center fee schedule provisions will be limited to 

April 1, 2015 to December 31st, 2016, providing 

certainty regarding medical costs for 2017 and beyond.  

Prior to proposing the temporary rule, the Industrial 

Commission voluntarily held a non-mandatory public 

comment meeting on October 3rd, 2016, and accepted 

written comments from September 2nd, 2016 through 

October 10th, 2016, in order to allow any person or 

entity the opportunity to present comments and 

proposals regarding potential rulemaking options to 

address the effects of the August 9th, 2016 Court 

Decision.  The record of that meeting and all 

proposals and comments received in conjunction with 

that meeting has been submitted as Exhibit 3 here in 

this proceeding.  The Commission gave thorough 

consideration to all comments and materials presented 

in formulating the proposed temporary rule.  The 

proposed temporary rule was submitted to the North 

Carolina Office of Administrative Hearings, Rules 

Division, on October 18th, 2016.  The rule was 

published on their website on October 21st, 2016.  

Simultaneously, notice of the proposed rule was posted 
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on the Industrial Commission website as required by 

statute.  Also, notice was emailed with a link to this 

rule to the Commission’s Rules Listserv.  This is an 

interested person’s Listserv that we are required to 

maintain. 

  CHAIRMAN ALLEN:  Okay.  Do any members of the 

Commission have questions for Ms. Bourdon?  Okay.  If 

not, you may return to your seat. 

  MS. BOURDON:  Thank you. 

  CHAIRMAN ALLEN:  Thank you. 

(SPEAKER DISMISSED) 

  CHAIRMAN ALLEN:  The first speaker will be      

Ms. Kelli Collins.  Ms. Collins, if you would step up 

to this table (indicating). 

KELLI COLLINS 

  MS. COLLINS:  This looks like something I could 

really hurt myself on. 

  CHAIRMAN ALLEN:  It’s all right.  Take your time. 

  MS. COLLINS:  And you were so graceful. 

  CHAIRMAN ALLEN:  Ms. Collins, would you please 

state your name for the record and tell us whom you 

represent, if any particular organization? 

  MS. COLLINS:  Yes.  My name is Kelli Collins, and 

I’m the regional vice-president of operations for 

Surgical Care Affiliates, and that’s who I’m 
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representing today. 

  CHAIRMAN ALLEN:  Okay.  And please also identify 

the specific proposed rule or rules you will be 

addressing in your remarks. 

  MS. COLLINS:  I’m going to look at my attorney and 

let him give me those numbers. 

  UNIDENTIFIED SPEAKER:  04 NCAC 10J .0103. 

  CHAIRMAN ALLEN:  Okay.  All right.  We’ll be happy 

to hear from you. 

  MS. COLLINS:  Thank you.  SCA is proud to operate 

seven ambulatory facilities – or ASCs in North 

Carolina.  SCA’s full response to the temporary rule 

will be submitted for the record.  SCA opposes the 

Commission’s proposed temporary rule for the following 

reasons:  The temporary rule is not cost effective and 

does not meet North Carolina statutory requirements.  

The reduction in rates to two hundred percent of 

Medicare ASC fee schedule would be very harmful to the 

workers’ compensation system.  There is no statutory 

authority for adopting a temporary rule.  North 

Carolina – North Carolina law requires that fee 

schedules adopted by the Commission be adequate to 

ensure that injured workers are provided the standard 

of services and care intended by the Workers’ Comp Act 

and that providers are reimbursed reasonable fees for 
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providing these services.  The Commission’s proposed 

temporary rule does not meet these requirements since 

the proposed fee schedule does not include all 

procedures that can be performed safely in an 

ambulatory surgery center.  By crafting a fee schedule 

that uses only Medicare as its foundation, the 

proposed rule does not include a wide variety of 

procedures that can be performed safely and cost 

effectively on the working age population.  Even with 

the allowance for usual and customary payment for 

surgical procedures that are not included in the 

Medicare ASC fee schedule, there will remain a great 

uncertainty and likelihood that there will be numerous 

disputes that will need to be resolved by the 

Industrial Commission and/or the Courts.  This 

uncertainty of whether and in what amount ASCs will be 

reimbursed for surgical procedures as not covered by 

Medicare will create access issues and will increase 

costs since these procedures will be done in higher 

cost hospital inpatient settings.  Additionally, the 

proposed temporary rule does not separate 

reimbursement for implants.  The failure to separately 

reimburse for implants results in even less 

reimbursement to ambulatory surgery centers and 

reduces the incentive to provide services involving 
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high cost implants.  In contrast, hospitals will be 

able to recover higher implant costs by shifting 

patients to higher cost implant inpatient settings for 

those surgical procedures.  Reducing the fee schedule 

to two hundred percent of ASC Medicare would also have 

a greater negative effect on workers’ access to 

surgical care.  Given how many injured North 

Carolinians depend on the community-based surgical 

care that ASCs provide this represents a real threat 

to patients in our state.  Currently, injured workers 

are forced to receive treatment in more expensive 

inpatient settings where scheduling services often 

takes longer and can result in delays in care.  Even 

the Commission admits this since it has said that this 

reimbursement disparity would – and I quote, 

“…potentially diminish the pool of doctors available 

to treat injured employees and reduce the quality and 

timeliness of care.”  The Commission went on to 

concede – and again, I quote, “That impact will likely 

be most severely realized on our state’s more rural 

areas where the quality and availability of effective 

treatment is already a great concern.”  SCA agrees 

that the only way to ensure injured workers access to 

high-quality, effective care is to create a parity 

between the ASC and the hospital outpatient fee 
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schedules.  Lastly, the Commission’s notice of its 

intent to adopt a temporary rule – the Commission 

states that the reason is the recent Court Order 

entered by Wake County Superior Court Judge Paul 

Ridgeway.  However, Judge Ridgeway’s Decision does not 

provide a basis for adopting a temporary rule and 

bypassing the requirements for permanent rulemaking.  

North Carolina General Statute allows an agency to 

adopt a temporary rule only under very limited 

circumstances.  A court can only be the basis for 

temporary rulemaking if that court order requires the 

immediate adoption of a rule.  There is nothing in 

Judge Ridgeway’s Decision that requires the adoption 

of a temporary rule.  Instead, in setting aside the 

invalid ASC schedule, Judge Ridgeway’s Decision 

clearly states that the fee schedule adopted in 2013 

continues to be effective.  SCA recommends that the 

Commission initiate rulemaking with the proposed fee 

schedule recommendation in SCA’s September proposal, 

which is consistent with North Carolina statutory 

requirements, accounts for all procedures that can be 

performed in ASCs and results in substantial savings 

to the workers’ compensation system in North Carolina.  

We believe that any proposed action taken should give 

North Carolina’s injured workers access to        
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high-quality, community-based care that they need and 

deserve.  Thank you again for the opportunity. 

  CHAIRMAN ALLEN:  Thank you, Ms. Collins.  

Commissioners, do you have questions for Ms. Collins? 

  COMMISSIONER BALLANCE:  No. 

  CHAIRMAN ALLEN:  Okay.  Thank you so much. 

  MS. COLLINS:  Thank you. 

(SPEAKER DISMISSED) 

  CHAIRMAN ALLEN:  The next speaker in order will be 

Mr. Andy Ellen.  Mr. Ellen, if you would step forward. 

ANDY ELLEN 

  MR. ELLEN:  Thank you, Chairman Allen, and members 

of the Industrial Commission.  I’m Andy Ellen.  I’m 

president and general counsel of the North Carolina 

Retail Merchants Association, and I’m also the 

spokesman today for a number of groups, and I think 

John McMillan appeared for our group last time, but 

was unavailable to be here, and so I’m John’s 

substitute - not nearly as good as John, but John’s 

substitute today, and I’m here on behalf of the 

following groups, and I can provide this list as well: 

Capital Associated Industries, the North Carolina 

Association of County Commissioners, the North 

Carolina Association of Self-Insurers, the North 

Carolina Automobile Dealers Association, the North 
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Carolina Chamber of Commerce, the North Carolina Farm 

Bureau and their affiliated companies, the North 

Carolina Forestry Association, the North Carolina Home 

Builders Association, the North Carolina League of 

Municipalities, the North Carolina Manufacturers 

Alliance, the North Carolina Retail Merchants 

Association, the American Insurance Association and 

Property and Casualty Insurers of America Association, 

Builders Mutual Insurance Company, Dealers Choice 

Mutual Insurance Company, First Benefits Insurance 

Mutual, Forestry Mutual, the Employers Coalition and 

WCI, Incorporated.  First, I would like to say thank 

you.  John McMillan appeared before you, and as I 

think you very adequately described, this process that 

is before you was the – was the subject of a much 

negotiated agreement between a number of parties that 

lasted over three years, and I unfortunately was the 

one that tried to sort of herd the cats on that, and 

this is the project that will not end, and I 

appreciate you taking swift action after Judge 

Ridgeway’s Decision to try and address this issue.  We 

are very much – and I – in referencing the Rule 04 

NCAC 10J .0103, specifically Subsection (g), that you 

have gone in and adopted a fee schedule of two hundred 

percent of Medicare - and frankly, that was what we 
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all thought we were doing for all providers at the 

time we came to that agreement between the hospitals, 

the physicians, people that we thought had the 

apparent and actual authority to represent the 

Orthopedic Association, including the ambulatory 

surgical centers, as well as the business community 

and all of the insurance community.  And through that 

three-year process and numerous studies, we thought we 

were taking care of all the providers and everybody 

was adequately represented at the table, and so the 

two hundred percent that you have put in, which was 

phased in over a three – over a three-step process 

that you did – we thought that’s what we had all done, 

and we appreciate that you have gone back and trying 

to rectify that and put clearly in the law what we all 

thought was the case anyway, so thank you very much 

for that.  I do want to sort of make a couple of 

statements about Ms. Collins’ statement about being, 

you know, not adequate reimbursement for ambulatory 

surgical centers.  You know, we did a very thorough 

investigation, hired a consultant to do a study for 

us, looked at WCRI data, and I think what we found 

was, you know, in South Carolina the Medical Plus rate 

was a hundred and forty percent; in Tennessee, it was 

a hundred and fifty percent.  And if you also look at, 
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you know, I think, the comments that we had back – 

that John McMillan submitted, we stated that for some 

procedures – for instance, ASC reimbursement prior to 

the changes that you made.  For a knee arthroscopy, it 

was thirty-one percent higher than median and    

forty-nine percent higher than the shoulder 

arthroscopies procedure prior to what you did, higher 

than the thirty-three state median.  What you have 

done with the two hundred percent figure is got into 

that margin of what is a reasonable fee, and again, 

one that was phased in over three – over three steps 

to better adequately allow – I think the hospitals 

referred to at that time as a softer landing so that 

they could prepare for it, so I appreciate that part 

of it.  I will say – and Ms. Collins referenced the 

question about procedures that are not allowed to be 

done in an – in an ambulatory surgical center, and I 

think you tried to address that in here to allow them 

to do that, and I think as a provider community – I 

mean as an employer community, as an insurer 

community, we very much support them having the 

ability to do those procedures.  Medicare, you know, 

has not approved that, but you are trying to find a 

methodology to get there, and I think that’s the 

benefit of everybody, if they have the ability to 
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compete, but I do think there may be – and Ms. Collins 

makes one part that I will agree with.  You could 

potentially with a usual and customary charge be 

creating a little bit of uncertainty in that or some 

more people coming before you to argue about what the 

applicable rates are.  We would sort of – our – what 

we would propose on that last section is tweak that a 

little bit and let them perform those procedures, but 

use the same type of methodology that they have for 

outpatient.  As I understand it, for outpatient 

procedures, Medicare pays hospitals a slight higher 

fee because they have bundled healthcare.  They have 

to serve everybody, and they allow them to make that 

cost up.  Under the current with the usual and 

customary, you’re in a sense could be paying more to 

an ambulatory surgical center for a procedure Medicare 

does not let them provide, and so what we would 

propose – and I don’t know what the number is yet – 

that you pay ambulatory surgical centers a percentage 

of what you’re paying hospitals for those items that 

are – that hospitals are allowed to provide under 

Medicare, but currently ambulatory surgical centers 

are not allowed to provide.  So I don’t know if that – 

what that figure is yet.  I will point to Surgical 

Care Affiliates – their September the 20th, 2016 
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investment report, which I’m glad to provide, where 

they readily say that they provide forty-five percent 

savings off of hospital outpatient procedures, and so 

I think that’s a place you could start, which is, you 

know, fifty-five percent of what you’re paying for the 

hospital on those procedures that Medicare does not 

cover in an ambulatory surgical center.  I’m not 

saying that’s the right number, but certainly a number 

that we could start and investigate real quickly along 

with some of the other participants in this 

discussion, but I think that would solve a couple of 

things.  If you did the two hundred percent as you 

have proposed and as we, again, very much thank you 

for doing on the procedures that are covered by 

Medicare ambulatory surgical centers are allowed to 

do, and then for those procedures that Medicare does 

not allow ambulatory surgical centers to perform, let 

them perform them, come up with a specific rate so 

that people aren’t coming before you arguing that a 

rate is not adequate.  And again, I think you can use 

the same methodology and do a percentage off of what 

the hospitals are being paid for those very same 

services, and I think that would benefit both 

ambulatory surgical centers – I think it would also 

benefit the provider community.  It would benefit the 
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workers as well and would provide adequate 

reimbursement as evidenced by what some of the other 

states pay, as you’re charged with doing by the 

General Assembly, and what Surgical Care Affiliates 

have said in their very own documents is a savings off 

of that.  Lastly, I think, if possible, 97-26(c) 

allows for some negotiation between providers should 

they wish to do that.  I – it was unclear if that’s 

still preserved.  We would like to have that ability 

if a provider or self-insurer or insurer would like to 

negotiate further with a provider, whether it be a 

surgical care or - an ambulatory surgical center or 

whoever it may be - that they can still have that 

ability to negotiate more.  We’re not sure quite if 

that was in here or not, but I would make that last 

point so – and with, Mr. Chairman, I do not have any 

other comments, and we will be submitting written 

comments hopefully in the next week. 

  CHAIRMAN ALLEN:  Okay.  All right.  Commissioners, 

do you have any questions for Mr. Ellen?  Okay.  All 

right.  Thank you, Mr. Ellen. 

  MR. ELLEN:  Thank you, Mr. Chairman; thank you 

Commissioners. 

(SPEAKER DISMISSED) 

  CHAIRMAN ALLEN:  Okay.  And the next speaker will 



Full Commission Public Hearing, November 18, 2016 

GRAHAM ERLACHER & ASSOCIATES 
3504 VEST MILL ROAD - SUITE 22 

WINSTON-SALEM, NORTH CAROLINA 27103 
336/768-1152 

18 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

be Mr. Ronnie Cook. 

RONNIE COOK 

  CHAIRMAN ALLEN:  Mr. Cook, would you please state 

your name and tell whom you represent, if any 

particular organization? 

  MR. COOK:  Yes.  Thank you.  My name is Ronnie 

Cook, and I represent the North Carolina Hospital 

Association, all the hospital and health systems in 

North Carolina, as well as their affiliated employed 

and physicians. 

  CHAIRMAN ALLEN:  Okay.  And please identify the 

specific proposed rule that you wish to address in 

your remarks. 

  MR. COOK:  Okay.  And I’m here to talk about 04 

NCAC 10J .0103, specifically Subsections (g) and (h). 

  CHAIRMAN ALLEN:  Okay.  All right.  We’ll be happy 

to hear from you, sir. 

  MR. COOK:  Okay.  On Subsection (g), which is the 

maximum reimbursement rate for institutional services 

provided by an ambulatory surgical center, it’s two 

hundred percent of the Medicare ASC facility specific 

amount.  We are in agreement with that amount.  We 

think it’s an appropriate reimbursement amount.  It is 

consistent with the logic that was provided earlier in 

Andy’s comments as he related to the prior 
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negotiation.  Obviously, hospitals get a mark-up – a 

similar mark-up on Medicare rates.  Obviously, when we 

moved from this section, from our percent of      

charge-type reimbursement to this more fixed rate 

related to Medicare – a mark-up on Medicare, that 

resulted in significant savings related to the payers 

and to the – and to the individuals involved.  

Hospitals understood this, realized this and were in 

acceptance of this, and we were thinking at that point 

during that negotiation that this applied to all 

providers.  Also, another key point of this is going 

to the fixed rate versus any sort of percent of charge 

or any type of unbundling-type logic is you do get the 

bundled services.  You do get a fixed and a very 

predictable amount of service.  All of the services 

that are billed as part of these codes that are billed 

to Medicare are rolled up based on status indicators 

and are paid accordingly, so it is a bundled payment, 

so there is savings to the carriers, as well as 

savings to the member, and it’s very significant.  We 

are in agreement with that.  We think that it would be 

inappropriate to pay ambulatory surgery centers at a 

rate higher than you would pay a hospital because, in 

theory, if you think about the industry standard, 

there is truly a hierarchy of care, and that hierarchy 
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of care goes anywhere from licensure all the way up 

through the type of services rendered, the type of 

costs, what they can do – the services that those 

particular facilities can do.  For example, you have 

services that can be provided in a physician office.  

Then you go up from there to a freestanding ambulatory 

surgery center, and they obviously can only provide 

care for up to twenty-four hours.  Then you go into a 

hospital outpatient department, and they can provide 

care beyond that, but, ultimately, they need to – they 

deal with higher regulations, higher costs, more 

intense services, sicker patients in a lot of cases, 

and therefore – and then you go from that to an 

inpatient setting.  And if you think about the concept 

at an ambulatory surgery center, obviously, they can 

provide care to a point, but if something goes bad in 

that situation, they have to go to a hospital, and the 

same thing at a hospital outpatient.  If something 

goes south in that particular procedure, then we have 

the inpatient setting, so there is a hierarchy of care 

in that and there are higher costs as you go through 

that hierarchy, and therefore, it makes sense that - 

and Medicare has recognized this, so it definitely 

makes sense, and other payers as well – managed care 

payers, as well as Medicaid - so it makes sense that 
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there’s a comparable relationship between payments, so 

we believe that the two hundred percent of Medicare 

for ASC is a valid and appropriate payment.  Okay.  As 

we move to Section (h), now Section (h) tries to deal 

with those services on a particular addendum in the 

Medicare rule, which is Addendum EE, which is surgical 

procedures excluded from payment in an ASC for 

calendar year 2017, but it could be for any calendar 

year because there will be services.  These are codes 

that Medicare has deemed that is inappropriate to be 

performed in an ASC for various clinical reasons.  We 

have analyzed those specific codes that would be 

excluded, especially the ones that had an OPPS – or 

hospital status indicator, which means they could be 

done in a hospital outpatient setting.  There’s two 

hundred and – two thousand and ninety-six codes on 

that list.  Of those, one thousand, seven hundred and 

forty-seven are codes which have an outpatient status 

indicator of C, which means they really should be 

inpatient only, so these are codes that Medicare feels 

should be only inpatient.  And then, in addition, 

there’s twenty-one codes where Medicare says that 

there should be no additional payment, so these are 

codes that they call package codes.  They have a 

status indicator of N, and that means they should be 
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packaged and paid as part of another service, you 

know, so what we’re talking about then is somewhere in 

the neighborhood of two or three hundred codes that 

clinically probably could be performed at an ASC, as 

well as performed in an outpatient setting.  And we’re 

in agreement and see no reason that an ambulatory 

surgery center would not be eligible to provide those 

services as well as a hospital outpatient department, 

which is consistent with Andy’s comments.  We see no 

reason that there should not be a difference in that.  

However, going beyond that, now there could be, I 

guess, in a few rare, rare cases the potential that 

someone that’s less than sixty-five years old with 

physician advisement would be able to have some 

services performed that would be on an inpatient only 

list for Medicare, so the younger folks may be able to 

tolerate such a procedure where some folks over 

Medicare age would not.  We do understand that under 

certain statutes already that there is a UCR-type 

reimbursement for that, but we think that would be 

unusual in nature.  There would not be that many of 

those cases.  And at that point, we think the UCR, 

since it is an exception-type basis, may be 

appropriate, but when you get into Section (h) and we 

talk about how to reimburse these other procedures, we 



Full Commission Public Hearing, November 18, 2016 

GRAHAM ERLACHER & ASSOCIATES 
3504 VEST MILL ROAD - SUITE 22 

WINSTON-SALEM, NORTH CAROLINA 27103 
336/768-1152 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

do not think it’s appropriate to have a UCR-type 

reimbursement.  We think it’s a burdensome process, an 

administratively cost process, and, in addition, it 

potentially could undermine the fixed payment versus 

the unbundled payment for charges.  It also could 

result in payment being higher to the ambulatory 

surgery center versus the hospital which is – it’s on 

the hospital fee schedule, so they would be getting 

two hundred percent of the Medicare fee schedule, so 

it’s potential that those rates could be higher.  We 

do not think that is appropriate because we do believe 

that there is a true hierarchy of care and a hierarchy 

of costs that should be recognized.  Therefore, we do 

believe - again, as what Andy was talking about 

earlier - that there should be a difference.  There 

should be a difference, and it should relate to the 

hospital outpatient fee schedule.  Again, I’ve looked 

up some information today.  Obviously, we saw what 

Andy quoted at that – the percentages that he got out 

of the – out of the presentations that were made 

earlier.  I’ve looked at some – an OIG report that was 

done in 2017.  It says that number might be in the 

neighborhood of sixty-seven percent.  I’ve looked at a 

MedPAC report.  They have differing numbers, and so – 

but we believe there is a difference.  And we – and, 
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obviously, if you’re getting two hundred percent of a 

Medicare fee schedule for ASC and two – and there’s a 

slightly higher number for hospitals – two hundred 

percent – we think that that relationship should be 

maintained for those procedures that are not on the 

ambulatory surgery fee schedule, but are on the 

hospital outpatient fee schedule, so there is a 

difference.  There’s an ambulatory surgery fee 

schedule, and they list a lot of procedure codes.  

There are certain procedure codes that Medicare say 

they don’t think it’s appropriate for the ambulatory 

surgery center to do, but they have said that a 

hospital outpatient can do those, so those procedure 

codes – that difference - we’re saying is appropriate 

for the ambulatory surgery center to do those in this 

setting, but we think that the relationship between 

the payment should be consistent.  So we have a two 

hundred percent of hospital outpatient now.  We have 

two hundred percent of ASC, so as we move away from 

the fee schedules, that relationship should stay.  

That difference, whatever it is, whatever it is, 

should stay, should be consistent so the ambulatory 

surgery centers would have an incentive.  The payers 

would have an incentive theoretically to use 

ambulatory surgery centers if they think it’s 
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appropriate.  The payers would have an incentive 

because payment is fixed.  They understand what it’s 

going to be.  It’s a reduction from what it was, 

obviously, on a percent of charge basis.  So it looks 

from our point of view that it makes common sense and 

everybody wins.  It’s a win-win for everybody in that 

particular setting.  Now one way you could do this – 

we have thought about a process that if you wanted to, 

instead of looking at outsider, independent numbers, 

you could run a relationship between the fee 

schedules.  Obviously, Medicare – when Medicare 

publishes their fee schedules, they do it by code – by 

surgical procedure code, and there’s a related 

reimbursement.  There’s a status indicator that tells 

whether it’s paid for or not, and there’s a 

reimbursement code.  And we specifically think that 

any modification in this area – that the only way we 

would pay for a service is if it – if the payment code 

is allowed under Medicare outpatient prospected 

payments, so there would be caveat with that, but we 

would compare those two codes for the same services 

that are on both fee schedules.  So, if I have an ASC 

fee schedule for Medicare and I have a code, I find 

that corresponding code on the hospital outpatient.  

If it’s a match code and it’s reimbursable under both, 
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then I compare the two fee schedules.  That would give 

me a relationship.  I do that for every code that 

matches.  So I take the aggregate of all of that and 

do a relationship, and whatever that relationship is 

in aggregate could be applied to these codes where 

there is a difference, and that would maintain the 

integrity of what we talked about earlier, that the 

fee schedules are paid under the same basis.  Now I’m 

available for any questions that you might have. 

  CHAIRMAN ALLEN:  Commissioners, do you have any 

questions? 

  COMMISSIONER BALLANCE:  Yeah.  I’m trying to 

understand your last point.  So you’re saying that if 

a doctor who provides at an ASC the same service that 

a doctor is providing - or could be – could provide on 

an outpatient basis there is a reasonable basis for 

the reimbursement to the ASC to be less than the 

reimbursement to the outpatient facility.  And other 

than the relationship that you – the fact that the ASC 

codes are being reimbursed at a lower rate, what is 

the – your rationale for the reduction in the 

reimbursement rate for the ASC service? 

  MR. COOK:  Well, it’s not really a reduction.  

What it is is keeping the – because what you have 

proposed in (g) is two hundred percent of Medicare on 
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the ASC fee schedule.  What hospitals get reimbursed 

now is two hundred percent of Medicare reimbursement 

on the outpatient prospected payment fee schedule.  

There is already an inherent difference, so if I’m   

on – if I do a service and I’m on either one of those 

fee schedules, there will be a difference in payment. 

  COMMISSIONER BALLANCE:  That’s (unintelligible). 

  MR. COOK:  If you do it at an ASC, it will be a 

certain rate.  If you do it at a hospital, it will be 

a different rate.  It could be the same rate, but I 

think the way Medicare set those up that it’s designed 

where the ASC would never get paid more than a 

hospital, so there is a difference now when it’s on a 

fee schedule, so there’s already that difference.  So 

what we’re – what we’re, I guess, proposing is that 

same logic, that same difference should apply to these 

other services that theoretically Medicare says that 

ASC shouldn’t do. 

  COMMISSIONER BALLANCE:  Right.  And the--- 

  MR. COOK:  And so we’re saying that same 

relationship.  So if you think it’s appropriate that 

the payments are where they need to be under what you 

proposed, then what we’re saying is you take that same 

logic and you put it over here for this bundle of 

codes and services right now that it says an ASC can’t 



Full Commission Public Hearing, November 18, 2016 

GRAHAM ERLACHER & ASSOCIATES 
3504 VEST MILL ROAD - SUITE 22 

WINSTON-SALEM, NORTH CAROLINA 27103 
336/768-1152 

28 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

do. 

  COMMISSIONER BALLANCE:  Right. 

  MR. COOK:  Does that make sense? 

  COMMISSIONER BALLANCE:  Well, it – I understand 

what you’re saying, but the basis for the reduction 

comes from how Medicare values the services within 

their system of taking lots of factors into 

consideration.  The two hundred percent is two hundred 

percent.  The difference comes from Medicare – the 

Medicare variable, it would appear.  It’s – so--- 

  MR. COOK:  Well--- 

  COMMISSIONER BALLANCE:  ---Medicare says ASCs 

shouldn’t be providing – say, it’s a surgery – this 

type of surgery.  It sounds like what you’re saying  

is - ASCs are saying we can – we should and we can.  

You’re agreeing that ASC can--- 

  MR. COOK:  Uh-huh. 

  COMMISSIONER BALLANCE:  ---and it’s the same thing 

that would happen at an outpatient facility, but you 

want to maintain the Medicare lower rate or variable 

or multiplier, however you do it.  You want to 

maintain Medicare’s rationale--- 

  MR. COOK:  Uh-huh. 

  COMMISSIONER BALLANCE:  ---even though it’s a 

service that Medicare doesn’t recognize as being 
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performed – capable – or should – Medicare is saying 

that this is a service that we are not going to 

reimburse if it’s performed at an ASC.  Is---? 

  MR. COOK:  Yeah, because if you think about it, 

there’s a list of those services on the hospital fee 

schedule that Medicare says a hospital shouldn’t do as 

an outpatient.  It’s the same logic.  There’s a list 

of services that they set.  If Medicare – any time – 

for example, every year, Medicare looks at the 

clinical validity of providing services in different 

settings--- 

  COMMISSIONER BALLANCE:  Uh-huh. 

  MR. COOK:  ---and invariably, every year, they add 

additional services to the ambulatory surgery fee 

schedule because physicians in the surgery centers are 

getting better at being able to do those services in 

that setting and they feel like it’s appropriate to do 

it, even though there’s only a twenty-four hour 

service capability available at ASC, so every time 

Medicare adds.  They added six more services this year 

in the final rule that just came out.  Well, when they 

add those services, they use that same logic. 

  COMMISSIONER BALLANCE:  Uh-huh. 

  MR. COOK:  It’s on the fee schedule now, and it’s 

basically on the same logic, so we’re saying that if 
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Medicare had these services that we’re saying it’s 

okay for an ASC to do, even though it’s not on their 

fee schedule - then if Medicare did that, they would 

use the same logic.  They would put it under their – 

under their fee schedule at the same approach, so 

we’re saying that that’s what we should do, and the 

reason – there is a difference in the hierarchy.  They 

pay – obviously, they pay hospital inpatient more than 

they pay hospital outpatient.  They pay hospital 

outpatient more than they pay ambulatory surgery 

centers, and they pay surgery centers far more than 

they pay physicians, even though in some cases they 

may be doing similar services, and they do that 

because there is a far different cost associated with 

doing that.  Obviously, hospitals have more demands 

and more regulatory burdens.  They need – they provide 

emergency care, safety – their safety-net hospitals, 

their disaster hospitals.  Their patients generally 

are sicker when they get there because there is a 

hierarchy of where those services should be performed, 

and that’s why there’s a difference in payment because 

of that, because it actually costs far more.  Because 

when a surgery center - if I – again, like I said 

before, if I have surgery in a surgery center and 

something goes bad, they have to send me to the 
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hospital, and that’s a more costly environment, but 

they have to do that. 

  COMMISSIONER BALLANCE:  Okay. 

  MR. COOK:  Obviously, when they do it over there, 

there’s no intent for that, and, historically, there’s 

a good percentage that you would have that service 

done there and done well there, and that’s probably 

the appropriate setting. 

  COMMISSIONER BALLANCE:  Is what you are proposing 

currently happening between the outpatient and the 

hospital?  For example, if Medicare says this service 

ought to be provided at a hospital, but it is provided 

in the outpatient setting, is that – well, how is it 

billed?  Is it billed outpatient, or is it billed 

hospital? 

  MR. COOK:  It’s billed hospital outpatient, and it 

goes against the hospital outpatient fee schedule, and 

we get two hundred percent of that.  So, if there is a 

procedure – a surgical procedure code that’s on our 

fee schedule, then we would bill it hospital 

outpatient, and it would be paid at the – at two 

hundred percent.  Now, you know if for some reason 

there was a decision made that it should be done 

inpatient, then that’s paid at a DRG.  That’s a total 

different payment methodology.  That’s totally 
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different if someone would say it had to be done 

inpatient, but if it’s billed that way, it would bill 

hospital outpatient.  We would get the mark-up, 

whatever that particular mark-up percentage is for the 

time period that we’re in, against the Medicare fee 

schedule, and that’s what will happen with the ASC.  

If an ASC does the – a procedure, whatever it may be, 

if it’s on their fee schedule, they will get two 

hundred percent of that, but then there’s going to be 

some codes that aren’t on their fee schedule, and so 

one could argue don’t let them do that at all.  You 

know, you could--- 

  COMMISSIONER BALLANCE:  I understand. 

  MR. COOK:  ---argue that because you don’t let 

hospitals do that necessarily.  You could argue that, 

but we don’t think that’s totally appropriate for 

these type of patients that are younger in age.  We do 

think that it would – you know, that there – a lot of 

advancements have been made and what can be done 

outpatient, and we’re okay to allow that to be done, 

if you will, or propose that that be done on an 

outpatient setting. 

  COMMISSIONER BALLANCE:  Okay.  Let me--- 

  MR. COOK:  We just think there needs to be a 

relationship in payment, that there--- 
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  COMMISSIONER BALLANCE:  Let me understand.  If 

Medicare says a particular procedure should be done 

inpatient and they don’t have an outpatient code for 

it, but that procedure is provided outpatient, it is 

billed outpatient – the Medicare schedule for 

outpatient for that instead of inpatient.  Is that 

your understanding? 

  MR. COOK:  I’m not sure I – are you saying if   

it’s – you’re saying if a hospital does an inpatient 

procedure on an outpatient basis? 

  COMMISSIONER BALLANCE:  Right.  Is it billed 

inpatient or outpatient? 

  MR. COOK:  I guess if all the parties, including 

the physician, were in agreement that it should be 

done outpatient, even if it’s not on that schedule, 

then I assume under current regulation it would – it 

would go to UCR, if I understood right – correctly.  

We would bill it – if everybody says it should be 

outpatient, we would bill it outpatient if that’s what 

the agreement was with all the parties, and I’m 

assuming then that the current regulation, which is a 

UCR payment, would come into play.  And the reason you 

have to do that – and you can’t do the relationship 

between the same logic that we’re proposing for 

outpatient.  The outpatient is you can’t do the same 
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concept that I agreed to on outpatient to inpatient 

because they’re paid totally different under Medicare. 

  COMMISSIONER BALLANCE:  I understand. 

  MR. COOK:  They’re – there’s a DRG payment which 

is far different than--- 

  COMMISSIONER BALLANCE:  I understand. 

  MR. COOK:  ---an APC-type payment, so there’s no 

relationship that you can--- 

  COMMISSIONER BALLANCE:  I understand. 

  MR. COOK:  ---develop. 

  COMMISSIONER BALLANCE:  Okay.  Thank you. 

  MR. COOK:  It’s somewhat complex because you--- 

  COMMISSIONER BALLANCE:  Yeah. 

  MR. COOK:  ---have to understand billing.  You 

have to understand care and the way reimbursement is 

designed and developed.  We’re just saying that there 

should be a constant relationship.  If it’s okay to 

pay them two hundred percent of the ambulatory fee 

schedule here on services that are on the fee 

schedule, then that same logic should occur for those 

services that aren’t on the fee schedule that are 

still done as an outpatient and payable. 

  CHAIRMAN ALLEN:  Other questions from the 

Commission? 

  MR. COOK:  Very good. 
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  CHAIRMAN ALLEN:  All right.  Mr. Cook, I have a 

question. 

  MR. COOK:  Certainly. 

  CHAIRMAN ALLEN:  I understand the logic of what 

you’re saying and that relationship.  Help me to 

understand, though, the practical aspect of what 

you’re asking the Commission to do in the alternative 

to what’s been proposed regarding these EE codes.  How 

do we get there if we were to adopt whatever it is 

you’re proposing? 

  MR. COOK:  So the logic could be – basically, it 

would say something that for those codes on that 

Addendum EE that are not inpatient only-type codes and 

they are payable under the hospital outpatient OPPS - 

so, in other words, we have payable codes under 

outpatient PPS.  If those two codes – when they match, 

then the Commission is proposing to pay X percent of 

the hospital outpatient prospected payment fee 

schedule or X percent of two hundred percent of, so 

what you would do is you would take the outpatient 

prospected payment fee schedule.  You will find the 

same code over there on that particular schedule, and 

let’s say it’s $100, and let’s say the percentage 

relationship – if the OIG schedule is right and it’s 

about sixty-five percent, which seems to be consistent 
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with some of the numbers floating around, then you – 

if it’s a thousand bucks, you pay six hundred and 

fifty bucks.  It will be an automatic.  The payers 

would know exactly what to do.  The ASCs would know 

exactly what to expect on payment when they did it.  

Everybody would know.  There would be no UCR 

negotiation, no what does UCR mean, any – it would be 

a – it would be a slam dunk. 

  CHAIRMAN ALLEN:  All right. 

  COMMISSIONER CHEATHAM:  And whatever that 

percentage turned out to be, you would propose that 

that be applied in the aggregate to any---? 

  MR. COOK:  Yeah, for all the codes--- 

  COMMISSIONER CHEATHAM:  Okay. 

  MR. COOK:  ---on the two.  I mean – I mean you 

could do it. 

  COMMISSIONER CHEATHAM:  Right. 

  MR. COOK:  You could do it code by code, but that 

just makes--- 

  COMMISSIONER CHEATHAM:  I just wanted to make--- 

  MR. COOK:  ---it far more complex. 

  COMMISSIONER CHEATHAM:  No, no, no, I’m not 

advocating that.  No. 

  MR. COOK:  Yeah, yeah - I mean but it’s just 

trying to keep it simple, I guess, is what we’re 
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trying to--- 

  COMMISSIONER CHEATHAM:  Right. 

  MR. COOK:  You could do code by code, but that 

would – that would be difficult for the payers, I 

think. 

  CHAIRMAN ALLEN:  And the Commission. 

  MR. COOK:  This you would put in regulation that 

it’s sixty-five percent.  As long as it’s payable on 

the OPPS schedule, then you’re going to pay sixty-five 

percent, whatever the number is.  Now you can – I mean 

that number potentially could change every year, and 

you could either lock it in stone and say it’s   

sixty-five percent, whatever it is now it’s going to 

be that way, you know, or you could say you’re going 

to update it annually.  That would be another option 

if you want to complex – make it a little bit complex. 

  CHAIRMAN ALLEN:  Okay.  Any other questions?  

Hearing none--- 

  MR. COOK:  Okay. 

  CHAIRMAN ALLEN:  ---thank you, Mr. Cook. 

  MR. COOK:  Thank you. 

(SPEAKER DISMISSED) 

  CHAIRMAN ALLEN:  If any of the speakers today 

prepared a summary of your remarks, please provide 

them to the court reporter at this time.  We thank you 
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for your inputs, and we’ll consider all your comments.  

I want to thank each of you for participating in this 

public hearing.  The period for written comments will 

be held open through the close of business on November 

29, 2016, so if you have further comments, please send 

them to Ms. Bourdon as directed in the hearing notice 

on the Commission website and the Office of 

Administrative Hearings’ website.  The written 

comments and the comments made at the hearing today 

will be made part of the public record of these 

proceedings.  We would like to include in the 

transcript of this proceeding the materials submitted 

by Ms. Bourdon as Exhibits 1, 2 and 3. 

 (Exhibits 1, 2 and 3 are admitted 

into the record.) 

  CHAIRMAN ALLEN:  And I’m not aware of any 

materials that have been submitted to the court 

reporter.  Are there any further matters to come 

before the public hearing?  If not, the hearing is 

adjourned.  Thank you.  And we will go off the record. 

(WHEREUPON, THE HEARING WAS ADJOURNED.) 

RECORDED BY MACHINE 

TRANSCRIBED BY:  Lisa D. Dollar, Graham Erlacher and 

Associates 

 





PROPOSED TEMPORARY RULES 

Note from tlte Codijier: The OAH website includes notices and the text of proposed tempormy rules as required by G.S. 150B-
21.1(a1). Prior to the agency adopting the temporary rule, the agency must hold a public hearing no less than five days after the 
rule and notice have been published and must accept comments for at least 15 business days. 
For questions, you may contact the Office of Administrative Hearings at 919. 431.3000 or email oah.postmaster@,oah.nc.gov. 

TITLE 04- DEPARTMENT OF COMMERCE 

Rulemaking Agency: North Carolina Industrial Commission 

Codifier of Rules received for publication tlte following notice am/ proposed temporary rule(s) on: October I8, 2016 

Rule Citations: 04 NCAC I OJ. 0103 

Public Hearing: 
Date: November I8, 20I6 
Time: 1:00 p.m. 
Location: Room 2I49, Utilities Commission Hearing Room, 2nd Floor, Dobbs Building, 430 North Salisbury Street, Raleigh, NC 27603 

Reason: A recent court order, Surgical Care Affiliates, LLC v. North Carolina Industrial Commission, No. 16-CVS-0060 (Wake County 
Superior Court). 

The effects of the August 9, 2016 decision in Surgical Care Affiliates, LLC v. North Carolina Industrial Commission, No. I6-CVS-0060 
(Wake County Superior Court) necessitate the expedited implementation of this temporary rule. This recent court decision invalidated 
the Industrial Commission's medica/fee schedule provisions for ambulatory surgery centers which had taken effect April I, 2015, based 
on the court's interpretation ofSession Law 2013-410, Section 33(a), and the application of its fiscal note exemption language. Due to 
the court decision, the medical fee schedule, as applied only to ambulatory surgery centers, reverts back to the pre-April 1, 2015 
provisions which provided for a maximum reimbursement rate of 67.15% of billed charges, resulting in an unforeseen retroactive and 
prospective multi-million dollar increase in costs to the workers' compensation system. Although the August 9, 2016 decision has been 
stayed by the Superior Court during the appeal to the North Carolina Court of Appeals, it is the Industrial Commission's statutory 
obligation to adopt a rule as quickly as possible to restore balance to the workers' compensation system pursuant to N.C. Gen. Stat.§ 
97-26 in the event the decision is upheld on appeal. By putting a tempormy rule in place as soon as possible, the period of time subject 
to a potential retroactive invalidation of the ambulatory surgery center fee schedule provisions will be limited to April I, 2015 to 
December 31, 2016, providing certainty regarding medical costs for 2017 and beyond 

Comment Procedures: Comments from the public shall be directed to: Kendall M Bourdon, 4333 Mail Service Center, Raleigh, NC 
27699-4333, phone (919) 807-2644, email kendall.bourdon@ic.nc.gov. The comment period begins October 19, 2016 and ends 
November 29, 2016. 

CHAPTER 10- INDUSTRIAL COMMISSION 

SUBCHAPTER lOJ- FEES FOR MEDICAL COMPENSATION 

SECTION 0100- FEES FOR MEDICAL COMPENSATION 

04 NCAC lOJ .0103 FEES FOR INSTITUTIONAL SERVICES 
(a) Except where otherwise provided, maximum allowable amounts for inpatient and outpatient institutional services shall be based on 
the current federal fiscal year's facility-specific Medicare rate established for each institutional facility by the Centers for Medicare & 
Medicaid Services ("CMS"). "Facility-specific" rate means the all-inclusive amount eligible for payment by Medicare for a claim, 
excluding pass-through payments. An institutional facility may only be reimbursed for hospital outpatient institutional services pursuant 
to this Paragraph and Paragraphs (c), (d). and CO of this Rule if it qualifies for payment by CMS as an outpatient hospital. 
(b) The schedule of maximum reimbursement rates for hospital inpatient institutional services is as follows: 

(1) Beginning April I, 2015, 190 percent ofthe hospital's Medicare fac il ity-specific amount. 
(2) Beginning January I, 2016, 180 percent of the hospital's Medicare faci lity-specific amount. 
(3) Beginning January 1, 2017, 160 percent of the hospital's Medicare facility-specific amount. 

(c) The schedule of maximum reimbursement rates for hospital outpatient institutional services is as follows: 
(1) Beginning April!, 2015,220 percent ofthe hospital's Medicare faci lity-specific amount. 

EXHIBIT 

I l=fJ 
(2) Beginning January I, 2016,210 percent ofthe hospital's Medicare facility-specific amount. 
(3) Beginning January 1, 2017, 200 percent of the hospital's Medicare faci lity-specific amount. 

(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable amounts for institutional services provided by 
critical access hospitals ("CAH"), as certified by CMS, are based on the Medicare inpatient per diem rates and outpatient claims payment 
amounts allowed by CMS for each CAH facility. 
(e) The schedule of maximum reimbursement rates for inpatient institutional services provided by CABs is as follows: 

(I) Beginning April I, 2015, 200 percent of the hospital's Medicare CAH per diem amount. 
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(2) Beginning January 1, 20 16, 190 percent of the hospital's Medicare CAH per diem amount. 
(3) Beginning January 1, 2017, 170 percent of the hospital's Medicare CAH per diem amount. 

(f) The schedule of maximum reimbursement rates for outpatient institutional services provided by CAHs is as follows: 
(I) Beginning April! , 20 15,230 percent ofthe hospital's Medicare CAH claims payment amount. 
(2) Beginning January 1, 20 16, 220 percent of the hospital's Medicare CAH claims payment amount. 
(3) Beginning January 1, 2017,210 percent of the hospital's Medicare CAH claims payment amount. 

(g) Notwithstanding Paragraphs (a) through (f) of this Rule, the maximum allowable amounts for institutional services provided by 
ambulatory surgical centers ("ASC") shall be based on the Medicare ASC reimbursement amount determined by applying the most 
recently adopted and effective Medicare Payment System Policies for Services Furnished in Ambulatory Surgical Centers and Outpatient 
Prospective Payment System reimbursement formula and factors as published annually in the Federal Register ("the Medicare ASC 
facility-specific amount"). Reimbursement shall be based on the fully implemented payment amount in Addendum AA, Final AA (Final 
ASC Covered Surgical Procedures for CY ~ 20 17) and Addendum BB, Final BB (Final ASC Covered Ancillary Services Integral 
to Covered Surgical Procedures for~ 20 17) as published in the Federal Register, or their successors. The maximum reimbursement 
rate for institutional services provided by ambulatory surgical centers is 200 percent ofthe Medicare ASC facility-specific amount. 
(h) The seheEiwle ofmaximwm reimbwrsement rates for institwtional serviees fJrOYiEieEI by ambHiatory swrgieal eenters is as follows: 

(I) Beginning AfJril 1, 2015, 220 fJereent of the MeEiieare A8C faeility Sjleeifie amo\-lllt. 
(2) Beginning Jan\-lal)· 1, 2016,210 flereent ofthe MeEiieare A8C faeility Sfleeifie amewnt. 
(3) Beginning Janwary 1, 2017, 200 fJereent of the MeEiieare A8C faeility Sfleeifie amownt. 

(h) Notwithstanding Paragraph (g) of this Rule. if surgical procedures listed in Addendum EE (Surgical Procedures Excluded from 
Payment in ASCs for CY 20 17) to the most recently adopted and effective Hospital Outpatient Prospective Payment and Ambulatory 
Surgical Center Payment Systems as published in the Federal Register. or its successors. are provided at ASCs. they shall be reimbursed 
with the maximum amount being the usual. customary. and reasonable charge for the service or treatment rendered. 
(i) If the facility-specific Medicare payment includes an outlier payment, the sum of the facility-specific reimbursement amount and 
the applicable outlier payment amount shall be multiplied by the applicable percentages set out in Paragraphs (b), (c), (e), (f), and tR){g} 
of this Rule. 
U) Charges for professional services provided at an institutional facility shall be paid pursuant to the applicable fee schedules in Rule 
.0 I 02 of this Section. 
(k) If the billed charges are less than the maximum allowable amount for a Diagnostic Related Grouping ("DRG") payment pursuant to 
the fee schedule provisions of this Rule, the insurer or managed care organization shall pay no more than the billed charges. 
(I) For specialty facilities paid outside Medicare's inpatient and outpatient Prospective Payment System, the payment shall be determined 
using Medicare's payment methodology for those specialized facilities multiplied by the inpatient institutional acute care percentages 
set out in Paragraphs (b) and (c) of this Rule. 

Authority G.S. 97-25; 97-26; 97-BO(a); S.L. 2013-410. 
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STATE QF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE 

l0!6 A:IS -? Pll 2, S I SUPERIOR COURT DIVISION 
COUNTY OF WAKE 16-CVS-00600 

"-u .• Y"rq· (' (': (i'': 

SURGICAL CARE AFFILIATES, tLC, .. • '' )' •· · ·· · 

Petitioner, 

v. 

,,.,, .2 
• ·~·· ..... <e~---5-

) 
) 

NORTH CAROLINA INDUSTRIAL 
COMMISSION, 

) 
) 
) 

Respondent. 
) 
) ______________________ ) 

DECISION 

This matter came before the undersigned Superior Court Judge of Wake County upon a 

Petition for Judicial Review filed by Petitioner Surgical Care Affiliates, LLC ("SCA") pursuant 

to Article 4 of the North Carolina Administrative Procedure Act ("APA"). Petitioner seeks 

reversal of the December 14, 2015 Declaratory Ruling entered by Respondent North Carolina 

Industrial Commission ("the Commission") denying the declaratory relief sought in SCA's 

October I, 2015 Request for Declaratory Ruling filed with the Commission. 

After review and consideration of the Official Record and the filings and arguments of 

the parties, this Court has concluded that the Commission's Declaratory Ruling should be 

reversed. 

THE PARTIES 

SCA manages seven ambulatory surgical centers in North Carolina and has an ownership 

interest in each of these centers through wholly owned subsidiary corporations (hereinafter "SCA 

Ambulatory Surgical Centers"). (Record page 8, hereinafter "R p _"). The SCA Ambulatory 

Surgical Centers are located throughout North Carolina and include Blue Ridge Day Surgery 

Center at 2308 Westfield Court in Raleigh, Wake County, North Carolina. (R p 8). 

EXHIBIT 

itV 
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The Commission is an agency of the State of North Carolina created by the General 

Assembly and has the responsibility for administering ·the North Carolina Workers' 

Compensation Act ("the Act"). N.C. Gen. Stat. § 97-77. Among its responsibilities, the 

Commission adopts rules setting forth a schedule of maximum fees for medical compensation to 

be paid to injured employees who are covered by the Act. N.C. Gen. Stat. § 97-26(a). As a State 

agency, the Commission is subject to the rule-making requirements of Article 2A of the AP A. 

N.C. Gen. Stat.§§ 150B-2(la), ISOB-18. 

SCA'S REQUEST AND 
THE COMMISSION'S DECLARATORY RULING 

On October I, 2015, SCA filed with the Commission a Request for Declaratory Ruling. 

(R p 8-25). In SCA's Request, SCA sought a ruling from the Commission declaring invalid 

those parts of the Commission's rules with an effective date of April!, 2015 that changed the 

· workers' compensation maximum fee schedule for services provided by ambulatory surgical 

centers. (R pp 8-25). In its Request for Declaratory Ruling, SCA contended that the 

Commission failed to adopt a new fee schedule for ambulatory surgical centers in substantial 

compliance with the rule-making requirements of Article 2A of the AP A because the 

Commission had failed to prepare or obtain the fiscal note and certifications from the Office of 

State Budget and Management required under N.C. Gen. Stat. §§ 150B-21.2(a) and !SOB-

21.4(bl). (R pp 9-10). On October 30, 2015, the Commission granted SCA's request for a 

declaratory ruling and indicated that a ruling on the merits would be issued within 45 days. 

(Rp 6). 

On December 14, 2015, the Commission issued its Declaratory Ruling, The Ruling 

concluded that the Commission had followed the law in adopting a new maximum fee schedule 
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for ambulatory surgical centers and declined to declare those parts of its rules invalid as 

requested by SCA in its Request for Declaratory Ru1ing. (R pp 2-5). 

On January 13, 2016, SCA filed a Petition for Judicial Review pursuant to Article 4 of 

the APA seeking reversal of the Commission's Declaratory Ruling and a decision invalidating 

·those parts of the Commission's rules that changed the ambulatory surgical center fee schedule. 

THE MOTION TO INTERVENE AS AMICI CURIAE 

Ten days prior to the week of the hearing on SCA's Petition for Judicial Review, 

Greensboro Orthopedics, P.A., OrthoCarolina, P.A., Raleigh Orthopaedic Clinic, P.A., Surgicai 

Center of Greensboro, LLC, Southeastern Orthopaedic Specialists, P.A., Orthopaedic & Hand 

Specialists, P.A., Cary Orthopaedic and .Sports Medicine Specialists, P.A., and Stephen D. Lucey 

(collectively "the Movants'' or "Intervenors") filed a Motion to Intervene as Amici Curiae. 

Along with the Motion, Movants filed a Brie£ Attached to Movants' Brief is an Mfidavit of 

Conor Brockett, Associate General Counsel for the North Carolina Medical Society. In response 

to the Motion to Intervene, Respondent filed an objection to Movants' Motion to Intervene as 

Amici Curiae and a Motion to Strike the Affidavit of Conor Brockett and the attachment to that 

Affidavit, as well as all references to the Mfidavit and exhibit within the body ofMovants' brie£ 

In reaching the decision on the relief requested in SCA'sPetition for Judicial Review; the 

undersi~ed has disregarded and not considered the Affidavit of Conor Brockett and attached 

exhibit and has disregarded any references to the Mfidavit and exhibit in Movants' Brief. 

Respondent's Motion to Strike has been granted. The Mfidavit of Conor Brockett and exhibit 

are not part of the record in this case. 
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In its discretioq, this Court has allowed Movants' Motion to Intervene in this judicial 

review proceeding for the limited purpose of filing the Amici Curiae Brief without the Affidavit 

of Con or Brockett and exhibit. 

STANDARD OF REVIEW 

Article 4 of the AP A governs judicial review of a declaratory ruling. N.C. Gen. Stat. §§ 

150B-43 et seq. The Commission's issuance of a Declaratory Ruling upholding the validity of 

rule provisions challenged by SCA is a decision that is subject to judicial review under Article 4 

of the APA. See N.C. Gen. Stat.§ 150B-4(al)(2). 

In its Petition for Judicial Review, SCA contends that the Commission's Declaratory 

Ruling is in excess of its statutory authority, made upon unlawful procedure, and affected by 

other error of law. Because of these errors asserted by the SCA, this Court has applied the de 

novo standard of review to review the Commission's decision as required under N.C. Gen. Stat. 

§ 150B-51(c). 

ANALYSIS 

The Commission, pursuant to N.C. Gen. Stat. § 97-26, is required to adopt by rule a 

schedule of maximum fees for medical compensation. The fees adopted by the Commission in its 

schedule must be adequate to ensure that (i) injured workers are provided the standard of 

services and care intended by North Carolina Workers' Compensation Act, (ii) providers are 

reimbursed reasonable fees for providing services, and (iii) medical ·costs are adequately 

contained. N.C. Gen. Stat. § 97-26(a). 

Prior to the promulgation of the rules at issue in this case, the Commission, in accordance 

with the statutory mandate set out in N.C. Gen. Stat. § 97-26, adopted through rule-making 

procedures its "Fees for Medical Compensation" published at 04 NCAC !OJ .0101. This rule 
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consisted of a "Medical Fee Schedule" and a "Hospital Fee Schedule" (the "Prior Rule"). The 

"Medical Fee Schedule" of the Prior Rule set maximum amounts that could be paid for "medical, 

surgical, nursing, dental and rehabilitative services, and medicines, sick travel and other 

treatment, including medical and surgical supplies, and orig~nal artificial members." The 

"Hospital Fee Schedule" of the Prior Rule set maximum amounts that could be paid for 

"inpatient hospital fees," "outpatient hospital fees," and "ambulatory surgery fees." 

On August 23, 2013, Session Law 2013-410 was enacted into law. Section 33.(a) of 

Session Law 2013-41 0 provided th~ followtng: 

SECTION 33.(a) Industrial Commission Hospital Fee Schedule: 

(1) Medicare methodology for physician and hospital fee schedules. - With 
respect to the schedule of maximum fees for physician and hospital 
compensation adopted by the Industrial Commission pursuant to G.S. 97-26, 
those fee ·schedules shall be based on the applicable Medicare payment 
methodologies, with such adjustments and exception~ as are necessary and 
appropriate to ensure that (i) injured workers are provided the standard of 
services and care intended by Chapter. 97 of the General Statutes, (ii) 
providers are reimbursed reasonable fees for providing these services, and 

· (iii) medical costs· are adequately contained. 

(3) Expedite rule-making process for fee schedule. - The Industrial Commission 
is exempt from the certification requirements ofG.S. 150B-19.1(h) and the 
fiscal note requirement of G.S. 150B-21.4 in developing the fee schedules 
required pursuant to this section. 

Notably, in Session Law 2013-410, Section 33.(a), the General Assembly provided for an 

expedited rule-making process for the new fee schedules which bypassed the certification and 

fiscal note requirements that would otherwise be required prior to adoption of a fee schedule. 

Although the certification requirements ofN.C. Gen. Stat.§ 150B-19.1(h) became moot when 

those requirements were repealed by Session Law 2014-112, Section 6(a), there are certification 

requirements in preparing the fiscal note described inN.C. Gen. Stat. § 150B-21.4(bl). 
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In response to this Session Law, the Commission undertook a process to modify its fee 

schedules and ultimately amended 04 NCAC IOJ .0101 and adopted two rules: (1) a rule setting 

fees for "Professional Services," 04 NCAC 10J.0102, which sets fees for physicians and health 

care providers; and (2) the rule at issue in this matter, 04 NCAC 10J.Ol03, entitled "Fees for 

Institutional Services." In adopting the "Fees for Institutional Services" rule, the Commission 

did not prepare or obtain a fiscal note, relying upon the exemption language set forth in Session 

Law 2013-410, Section 33.(a)(3). The fee schedule set forth in the new "Fees for Institutional 

Services" rule includes separate subsections setting forth maximum fees for "hospital inpatient 

institutional services," "hospital outpatient institutional services," "critical access hospital" 

iJ:lpatient and outpatient services, and "institutional services provided by ambulatory surgical 

centers." 

Petitioner, an owner and operator of ambulatory surgical centers, seeks declaratory relief 

from this Court on the grounds that the Commission exceeded the statutory authority of Session 

Law 2013-410, Section 33.(a) by adopting a fee schedule pertaining to ambulatory surgical 

centers without complying with the fiscal note requirements ofN.C. Gen. Stat. §§ 150B-21.2(a) 

and 150B-21.4. Specifically, Petitioner, joined by Intervenors for the purposes of this Petition, 

contends that the General Assembly, in Session Law 2013-410, Section 33.(a), mandated only 

that new schedules of maximum fees for physicians and hospitals be adopted under an 

expedited rule-making process, so as to ensure that the maximum fees of physicians and 

hospitals be based on the applicable Medicare payment methodologies. 

Petitioners and Intervenors contend that they, as ambulatory surgical centers, are 

legally distinct from hospitals and that because the General Assembly mandated new fee 

schedules for physicians and hospitals, and not ambulatory surgical centers, the Commission did 
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not have statutory authority to adopt new fee schedules relating to ambulatory surgical centers 

. under the expedited rule-making process. 

North Carolina law defines a "hospital" as: 

any facility which has an organized medical staff and which is 
designed, used and operated to provide health care, diagnostic and 
therapeutic services, and continuous nursing care primarily to 
inpatients where stich care and services are rendered of the 
supervision and direction of physicians licensed under Chapter 90 
of the General Statutes, Article I, to two or more persons over a 
period in excess of24 hours. 

N.C. Gen. Stat. § 131E-76(3). 

North Carolina law defines an "ambulatory surgical facility" as: 

a facility designed for the provision of a specialty ambulatory 
surgical program or a multispecialty ambulatory surgical program. 
An ambulatory surgical facility serves patients who require local, 
regional or general anesthesia and a period of post-operative 
observation. An ambulatory surgical facility may only admit 
patients for aperiod ofless than 24 hours .... 

N.C. Gen. Stat.§ 131E-146(1); see also N.C. Gen. Stat.§ 131E-176(lb) and (13) (setting forth 

separate definitions for hospitals and ambulatory surgical facilities). No further definition of the 

terms "hospital" or "ambulatory surgical facility" is contained in the statutes pertaining to the 

authority of the Commission to adopt fee schedules. 

The Court finds and concludes that hospitals are separate and legally distinct entities 

from ambulatory surgical ·centers. The Court further finds and concludes that the plain 

language of the General Assembly, in enacting Session Law 2013-410, Section 33.(a), authorized 

the Commission to use an expedited rule-making process only in adopting new maximum fees 

for physicians and hospitals and that the General Assembly did not authorize the Commission to 

use an expedited rule-making process in adopting new maximum fees for ambulatory surgical 

centers. 
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As the North Carolina Supreme Court has stated on numerous occasions, when the 

language of a statute is clear and unambiguous, courts must give the statute its plain and definite 

meaning. State v. Dellinger, 343 N.C. 93, 95, 468 S.E.2d 218, 220 (1996); Lemons v. Old 

Hickory Council, Boy Scouts of America, 322 N.C. 271,276, 367 S.E.2d 655, 658 (1988). 

The Commission contends that because the term "Hospital Fee Schedule" is used in the 

heading of Section 33.(a) of Session Law 2013-410, this indicates that ambulatory surgical 

centers were included in the General Assembly's mandate to change the maximum fee schedules 

using an expedited rule-making process. . The Commission contends that under the prior fee 

schedules, ambulatory surgical centers were included as one subsection of "Hospital Fee 

Schedule." However, North Carolina law is clear that captions of a statute cannot control when 

the text is clear. Appeal of Forsythe County, 285 N.C. 64, 71, 203 S.E.2d 51, 55 (1974). 

Respondent's argument also is contradicted by the fact that the physician fee schedule is 

included within the fee schedules that the General Assembly mandated be changed and 

physicians were not included as a subsection of"Hospital Fee Schedule" under the Prior Rule. 

Unless otherwise exempted, the fiscal note requirements are part of the mandatory 

procedure of administrative rule-making. N.C. Gen. Stat.§ 150B-21.2. Under N.C. Gen. Stat.§ 

!50B-18, a rule is not valid unless it is adopted in substantial compliance with Article 2A of the 

AP A. The failure of the Commission to comply with the fiscal note requirements in adopting a 

new fee schedule for ambulatory surgical centers cannot, in this instance, be viewed as 

substantial compliance with the rule-making requirements of Article 2A of the AP A. 

Because the Commission was required to comply with the fiscal note requirements in 

adopting a new fee schedule for ambulatory surgical centers and failed to do so, the Commission 
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exceeded its statutory authority and employed an unlawful procedure. N.C. Gen. Stat. § !SOB-

51(c). 

Therefore, this Court finds and concludes that the Petitioner is entitled to the declaratory 

ruling that the Commission's attempted adoption of a new fee schedule for ambulatory surgical 

center services, but limited solely to those services, as set forth in 04 NCAC !OJ. 0103(g) and (h) 

(also referenced in 04 NCAC !OJ. 0103(i)), and the amendment of the Prior Rule 04 NCAC !OJ 

.0101(d)(3), (5), and (6), to the extent that the amendment removed the· old fee schedule for 

ambulatory surgical centers, are iiwalid and of no effect. 

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the relief sought 

by SCA in its Request for Declaratory Ruling and Petition for Judicial Review is GRANTED 

and the Declaratory Ruling entered by the Commission is REVERSED. 

The Commission's attempted adoption of a new fee schedule for ambulatory surgical 

center services, but liinited solely to those services, as set forth in 04 NCAC !OJ. 0103(g) and (h) 

(also referenced in 04 NCAC !OJ. 0103(i)), and the amendment ofthe Prior Rule, specifically 04 

NCAC !OJ .0101(d)(3), (5), and (6), to the extent that the amendment removed the old fee 

schedule for ambulatory surgical centers, are invalid and of no effect. 

This the _.1_ day of b.u¥20 16. 

. ((_ ;2:\.--'1~ 
The Honorable Paul C. Ridgrway 
Superior Court Judge 
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Pat McCrory, Governor 
Charlton L. Allen, Chairman 

North Carolina 
Industrial Commission 

September 2, 2016 

Bernadine S. Ballance, Commissioner 
Linda Cheatham, Commissioner 

Bill Daughtridge, Jr., Commissioner 
Christopher C. Loutit, Commissioner 

Tammy R. Nance, Commissioner 

NOTICE OF PUBLIC COMMENT MEETING 

The North Carolina Industrial Commission will hold a non-mandatory public comment meeting at 1 :00 
p.m. on October 3, 2016, in Room 3099, Third Floor, Dobbs Building, 430 North Salisbury Street, Raleigh, NC 
27603, to take public comment on and consider rulemaking options to address the effects of the August 9, 2016 
court decision invalidating the April 1, 2015 medical fee schedule provisions for ambulatory surgery centers. 
Please click here to read the August 9, 2016 court decision. 

To obtain baseline information for comparison and useful benchmarks, the Commission has requested 
from the North Carolina Rate Bureau (NCRB) and the National Council on Compensation Insurance (NCCI) 
cost analyses for the application of the following hypothetical fee schedule rates to charges for institutional 
services provided by ambulatory surgery centers in workers' compensation cases: 

• Maximum reimbursement rate of 200 percent of the Medicare payment amount for institutional 
services provided by ambulatory surgery centers. 

• Maximum reimbursement rate of 200 percent of the Medicare payment amount for institutional 
services provided by outpatient hospitals. 

• Maximum reimbursement rate of 150 percent of the Medicare payment amount for institutional 
services provided by ambulatory surgery centers. 

• Maximum reimbursement rate of 100 percent of the Medicare payment amount for institutional 
services provided by outpatient hospitals. 

The cost analyses will apply the above hypothetical fee schedule rates to the 2016 Medicare payment 
amounts allowed for institutional services provided by ambulatory surgery centers and the 2016 Medicare 
payment amounts allowed for hospital outpatient institutional services, respectively. The payment amounts will 
be determined by using the final rule for the Medicare hospital outpatient prospective payment system and the 
Medicare ambulatory surgical center payment system for CY 2016, as published in the Federal Register. The 
period of medical cost data used in the analyses will be from dates of services January 1 to December 31, 2015, 
and the source of the medical cost data is based on NCCI's Medical Data Call for North Carolina for Service 
Year 2015. 

NCCI and NCRB estimate that they can provide the cost analyses by September 19, 2016. Upon receipt, 
the Commission will publish the analyses on its website at www.ic.nc.gov/abtrules.html for use by the public in 
formulating any comments or proposals prior to or following the public comment meeting. 

I of2 
EXHIBIT 
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Public Comment Deadlines related to the October 3, 201 6 public comment meeting: 

1. Any proposals to amend the North Carolina workers' compensation medical fee schedule (Rules 04 
NCAC 10J .0101, .0102, and .0103) with an earliest effective date on or about January 1, 2017, to 
address the effects of the August 9, 2016 court decision must be presented to the Commission no 
later than September 26, 2016. The proposals will be published on the Commission's website within 
two business days of the deadline at www.ic.nc.gov/abtrules.html. 

Such proposals shall be in writing, filed with the IC Rulemaking Coordinator Kendall Bourdon at 
kendall.bourdon@ic.nc.gov, and shall include at a minimum: 

a. The person or entity making the proposal with contact information; 
b. The text of a proposed rule(s) or rule amendment(s), to include any proposed maximum 

allowable amounts for specific DRG, CPT, or revenue codes; 
c. A detailed explanation of the proposal which shows how the proposed rule(s) or 

amendment(s) achieves the statutory requirements of ensuring the following: 
1. injured workers are provided the services and standard of care required by the 

Workers' Compensation Act, 
ii. providers are reimbursed reasonable fees for providing these services, and 

111. medical costs in workers' compensation claims are adequately contained. 
The explanation should include an analysis of the impact of the proposal on the proponent 
and the workers' compensation system. The analysis should make use of the baseline 
comparisons and benchmarks to be provided by NCCI and NCRB, as well as any other well­
documented data and information proponent wishes to present to the Commission in support 
of its proposal; and 

d. Any other written information or data and supporting documentation the proponent wishes 
the Commission to consider. 

2. Any person wishing to address oral comments to the Commission at the public comment meeting on 
October 3, 2016, shall sign up to do so by 5:00p.m. on September 30, 2016, by contacting IC 
Rulemaking Coordinator Kendall Bourdon at (919) 807-2644 or kendall.bourdon@ic.nc.gov. Oral 
comments addressed to the Commission shall be limited to I 0 minutes per speaker. 

3. Any person or entity wishing to present written comments and other documentation to the 
Commission in response to a proposal submitted pursuant to 1. above shall file the comments and 
corresponding documentation with IC Rulemaking Coordinator Kendall Bourdon at 
kendall.bourdon(c/),ic.nc.gov no later than October 10, 2016. These responses will be published on 
the Commission's website within two business days of the deadline at www. ic.nc.gov/abtrules.html. 

For additional information or for questions, you may contact Rulemaking Coordinator Kendall Bourdon 
at (919) 807-2644 or kendall.bourdon@ic.nc.gov or Executive Secretary Meredith Henderson at (919) 
807-2575 or meredith.henderson@ic.nc.gov. 
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STATE OF NORTH CAROLINA 
COUNTY OF WAKE 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

16 cvs 00600 

SURGICAL CARE AFFILIATES, LLC, ) 
Petitioner ) 

) 
V. ) 

) 
ORDER ALLOWING STAY 

NORTH CAROLINA INDUSTRIAL ) 
COMMISSION, ) 

Respondent ) 

THIS MATTER comes before the undersigned upon Respondent's Motion to Stay the 

Final Judgment of the Superior Court pursuant to N.C. Gen. Stat.§ lSOB-52 and Rule 62 of the 

North Carolina Rules of Civil Procedure. On August 9, 2016, the Superior Court, by and 

through the undersigned, issued its final judgment in the above-captioned matter, wherein the 

Court reversed the Respondent's Declaratory Ruling and granted the relief requested by the 

Petitioner. Respondent seeks, through its motion, to preserve the status quo of the subject 

matter while pursuing an appeal of the Court's final judgment. The Court has considered the 

record proper and the arguments of counsel. 

For good cause shown, and in the discretion of the Court, the Court finds and concludes 

that the Motion to Stay should be allowed. Therefore, it is ORDERED that the application and 

effect of the Court's Final Judgment entered on August 9, 2016 in this matter is STA YEO until 

such time that the Court of Appeals of North Carolina can rule on the matter or until this order is 

modified by a court of competent jurisdiction. 

So ORDERED, this the 2"ct day of September, 2016. 
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ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA 
AMBULATORY SURGICAL CENTER FEE SCHEDULE 

PROPOSED TO BE EFFECTIVE JANUARY 1, 2017 

NCCI estimates that the fee schedule alternatives for Ambulatory Surgical Center (ASC) 
services would result in an overall impact between -0.4% (-$B.OM1

) and +1.1% (+$21.0M) 
on North Carolina workers compensation system costs, if adopted. 

The following table summarizes the alternatives and includes the estimated impacts. 

(A) 

I 
(B) (C) (D) (E) 

Maximum ASC Medical Costs Total Impact on 

Reimbursement Impact on ASC Share of Impact On as % of Overall Overall Workers 

for ASC Services Medical 
Medical Workers Compensation 

Costs Costs Compensation System Costs in 
Benefit Costs in North Carolina 

(A) X (B) North Carolina (C) X (D) 
Lower Upper (SY 2015) Lower Upper (Eff. 1/1/2017) Lower Upper 

150% of Medicare 
-17.0% -12.9% -0.8% -0.6% 

-0.4% -0.3% 
ASC Payment Rate {-$8.0M) (-$6.0M_l 
200% of Medicare 

-9.4% -4.0% -0.5% -0.2% -0.2% -0.1 % 
ASC Payment Rate (-$4.0M) (-$1.9M) 
235% of Medicare -4.1% +3.7% -0.2% +0.2% 

-0.1% +0.1% 
ASC Payment Rate (-$1 .9M) {+$1.9M) 
100% of Medicare 

Outpatient 4.8% 48.3% 
-0.3% -0.1% 

Prospective -12.2% -6.0% -0.6% -0.3% 
(-$6.0M) (-$1.9M) 

Payment System 
(OPPS) 

150% of.Medicare 
+2.8% +17.7% +0.1% +0.8% 0.0% +0.4% 

OPPS ($0.0M) (+$8.0M) 
200% of Medicare 

+25.2% +44.9% +1.2% +2.2% +0.6% +1.1% 
OPPS (+$11.0M) (+$21 .0M) 

Summary of Proposed Medical Fee Schedule Changes 

The North Carolina Industrial Commission requested that NCCI estimate the impact on workers 
compensation system costs for the following fee schedule alternatives for institutional services 
provided by ASCs, proposed to be effective January 1, 2017: 

o Maximum reimbursement rate of 150% of the 2016 Medicare ASC facility specific 
amount 

o Maximum reimbursement rate of 200% of the 2016 Medicare ASC facility specific 
amount 

1 Overall system costs are based on NAIC Annual Statement data. The estimated dollar impact is the percentage 
impacts displayed multiplied by 2014 written premium of $1 ,888M from NAIC Annual Statement data for North 
Carolina. This figure includes self-insurance but does not include the policyholder retained portion of deductible 
policies, or adjustments for subsequent changes in premium levels. The use of premium as the basis for the dollar 
impact assumes that expenses and other premium adjustments will be affected proportionally to the change in benefit 
costs. The potential range of dollar impacts on overall system costs, excluding self-insurance, is estimated to be 
between $-6M and $+16M. The data on self-insurance is approximated using the National Academy of Social 
Insurance's August2015 publication "Workers' Compensation: Benefits, Coverages, and Costs, 2013." 

Page 1 of 6 
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ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA 
AMBULATORY SURGICAL CENTER FEE SCHEDULE 

PROPOSED TO BE EFFECTIVE JANUARY 1, 2017 

o Maximum reimbursement rate of 235% of the 2016 Medicare ASC facility specific 
amount 

o Maximum reimbursement rate of 100% of the 2016 Medicare Outpatient facility 
specific amount 

o Maximum reimbursement rate of 150% of the 2016 Medicare Outpatient facility 
specific amount 

o Maximum reimbursement rate of 200% of the 2016 Medicare Outpatient facility 
specific amount. 

Actuarial Analysis of Proposed Medical Fee Schedule Changes 

NCCI's methodology to evaluate the impact of medical fee schedule changes includes three 
major steps: 

1. Calculate the percentage change in maximum reimbursements 
a. Compare the prior and proposed maximum reimbursements by procedure code 

and determine the percentage change by procedure code. 
b. Calculate the weighted-average percentage change in maximum 

reimbursements for the fee schedule using observed payments by procedure 
code as weights. 

2. Estimate the price level change as a result of the proposed fee schedule 
a. NCCI research by Frank Schmid and Nathan Lord (2013), 'The Impact of 

Physician Fee Schedule Changes in Workers Compensation: Evidence from 31 
States", suggests that a portion of a change in maximum reimbursements is 
realized on payments impacted by the change. 

i. In response to a fee schedule decrease, NCCI's research indicates that 
payments decline by approximately 50% of the fee schedule change. 

ii. In response to a fee schedule increase, NCCI's research indicates that 
payments increase by approximately 80% of the fee schedule change 
and the magnitude of the response depends on the relative difference 
between actual payments and fee schedule maximums (i.e. the price 
departure). 
The formula used to determine the percent realized for fee schedule 
increases is 80% x (1.1 0 + 1.20 x (price departure)). 

3. Estimate the share of costs that are subject to the fee schedule 
a. The share is based on a combination of fields, such as procedure code, provider 

type, and place of service, as reported on the NCCI Medical Data Call, to 
categorize payments that are subject to the fee schedule. 

In this analysis, NCCI relies primarily on two data sources: 

• Detailed medical data underlying the calculations in this analysis are based on NCCI's 
Medical Data Call for North Carolina for Service Year 2015. 

Page 2 of6 
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ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA 
AMBULATORY SURGICAL CENTER FEE SCHEDULE 

PROPOSED TO BE EFFECTIVE JANUARY 1, 2017 

The share of benefit costs attributed to medical benefits is based on NCCI's Financial 
Call data for North Carolina from the latest two policy years projected to the effective 
date of the benefit changes. 

Ambulatory Surgical Center Fee Schedule 

In North Carolina, payments for ASC services represent 4.8% of total medical payments. NCCI 
calculated the percentage change in maximums and the percentage change in reimbursements 
for ASC services to estimate upper and lower bound impacts due to the proposed fee schedule 
changes. The estimated upper and lower bounds are calculated as follows: 

Estimated Upper Bound Impact 

To calculate the percentage change in maximums for ASC services, NCCI calculates the 
percentage change in maximum allowable reimbursement (MAR) for each procedure code listed 
on the fee schedule. The overall change in maximums for ASC services is a weighted average 
of the percentage change in MAR (proposed MAR I prior MAR) by procedure code weighted by 
the observed payments by procedure code as reported on NCCI's Medical Data Call , for North 
Carolina for Service Year 2015. The prior and proposed maximums are calculated as follows: 

Prior MAR 

Prior MAR = [Multiplier x 2015 Medicare ASC Payment Rate- Multiple Procedure 
Discounts (if applicable)] 

Where Multiplier = 220% 

Proposed MAR - ASC-Based Alternatives 

Proposed MAR= [Multiplier x 2016 Medicare ASC Payment Rate- Multiple Procedure 
Discounts (if applicable)] 

Where Multiplier = 150%, 200%, or 235% in three distinct scenarios 

Proposed MAR- Hospital Outpatient-Based Alternatives 

Proposed MAR = [Multiplier x 2016 Medicare OPPS Payment Rate - Multiple Procedure 
Discounts (if applicable)] 

Where Multiplier= 100%, 150% or 200% in three distinct scenarios 

The overall weighted-average percentage change in maximums for each scenario for ASC 
services is then multiplied by the price realization factor. The estimated impact on ASC costs is 

2 The price realization factor from a fee schedule increase is estimated according to the formula 80% x (1.1 0 + 1.20 x 
(price departure)). Due to the volatility observed in the price departure for ASC services, a reliable price departure 
could not be determined in North Carolina. In such a situation, the price realization factor for a fee schedule increase 
is assumed to be 80%. The price realization factor for a fee schedule decrease is expected to be 50%. 

Page 3 of6 
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ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA 
AMBULATORY SURGICAL CENTER FEE SCHEDULE 

PROPOSED TO BE EFFECTIVE JANUARY 1, 2017 

then multiplied by the percentage of medical costs attributed to ASC payments (4.8%) to arrive 
at the estimated impact on medical costs. The estimated impact on medical costs is then 
multiplied by the North Carolina percentage of benefit costs attributed to medical benefits 
(48.3%) to arrive at the estimated impact on overall workers compensation costs in North 
Carolina. The estimated impact on ASC services for each upper bound scenario is shown in the 
chart below. 

Medicare 
Medicare 

Percentage Price 
Impact on 

Payment 
Multiplier 

Change in Realization 
ASC Service 

Schedule MAR Factor 
150% -25.8% 50% -12.9% 

ASC 200% -8.0% 50% -4.0% 
235% +4.6% 80% +3.7% 
100% -11.9% 50% -6.0% 

Outpatient 150% +22.1% 80% +17.7% 
200% +56.1% 80% +44.9% 

Estimated Lower Bound Impact 

To calculate the percentage change in reimbursements for ASC services, NCCI calculates the 
percentage change in reimbursements for each procedure code listed on the fee schedule. The 
overall change in reimbursements for ASC services is a weighted average of the percentage 
change in reimbursements by procedure code weighted by the observed payments by 
procedure code as reported on NCCI's Medical Data Call, for North Carolina for Service Year 
2015. The prior and proposed reimbursements are calculated as follows: 

Prior Reimbursement 

Prior Reimbursement= Current Payments x Trend Factor 

This calculation presumes that no Medicare-based fee schedule is currently in effect. 
The current payments by procedure code are obtained from NCCI's Medical Data Call 
for North Carolina for Service Year 2015. These payments are adjusted to reflect 
changes from past price levels to the price levels projected to be in effect on the 
effective date of the proposed fee schedule (January 1, 2017). The trend factor is based 
on the most recent available U.S hospital outpatient component of the medical consumer 
price index (MCPI) as shown below: 

Page 4 of6 
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ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA 
AMBULATORY SURGICAL CENTER FEE SCHEDULE 

PROPOSED TO BE EFFECTIVE JANUARY 1, 2017 

A trend factor of 1.067 is applied to ASC payments for Service Year 2015 to determine 
the projected payments at the January 1, 2017 price level. The trend factor is calculated 
in two steps: 

1. Estimate the yearly Hospital Outpatient MCPI, for services years 2015 and 
beyond, as the arithmetic three-year average of the observed Hospital 
Outpatient MCPI for 2013-2015. This average is equal to 4.4% 
(=[4.8% + 4.5% + 3.9%] I 3). 

2. Raise the value above to the number of years elapsed from the midpoint of 
Service Year 2015 to the proposed effective date of the fee schedule, which 
is 1.5 years. 

Therefore, the trend factor from July 1, 2015 to January 1, 2017 is estimated as 1.067 = 
1.0441

"
5

. 

Proposed Reimbursement - ASC-Based Alternatives 

Proposed Reimbursement= [Multiplier x 2016 Medicare ASC Payment Rate- Multiple 
Procedure Discounts (if applicable)] x (1+ Price Departure) 

Where Multiplier = 150%, 200%, or 235% in three distinct scenarios. 
Price Departure is estimated to be -10%. 

To estimate the proposed reimbursement effective January 1, 2017, NCCI compares trended 
payments to discounted fee schedule maximums. In general, NCCI observes that average 
prices paid are below fee schedule maximums. Based on a combination of actuarial judgment 
and observations of price departure in states that already have a fee schedule, a price 
departure of -10% was selected. 

Packaged services are those services for which payment is packaged into payment for the 
associated primary service; therefore, there is no separate APC payment. Packaged services 
that are currently reimbursed separately are assumed to be included in the reimbursement for 
the primary service under the proposed fee schedule. Therefore, there is no separate proposed 
cost associated with packaged services. Payments for packaged services make up 6.3% of 
ASC costs subject to the fee schedule. 

Proposed Reimbursement- Hospital Outpatient-Based Alternatives 

· Proposed Reimbursement= [Multiplier x 2016 Medicare OPPS Payment Rate- Multiple 
Procedure Discounts (if applicable)] x (1 + Price Departure) 

Where Multiplier = 100%, 150% or 200% in three distinct scenarios. 
Price Departure is estimated to be -1 0%. 

The estimated impacts for the lower bound scenarios are calculated in an analogous manner to 
the estimated impacts for the upper bound scenarios. The estimated impact for each lower 
bound scenario is shown in the chart below. 
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ANALYSIS OF ALTERNATIVES TO THE NORTH CAROLINA 
AMBULATORY SURGICAL CENTER FEE SCHEDULE 

PROPOSED TO BE EFFECTIVE JANUARY 1, 2017 

Medicare Medicare Payment 
Multiplier Schedule 

150% 
ASC 200% 

235% 
100% 

Outpatient 150% 
200% 

Percentage 
Change in 

Reimbursement 
-33.9% 
-18.8% 
-8.2% 
-24.4% 
+3.5% 

+31.5% 
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Price Realization 
Factor 

50% 
50% 
50% 
50% 
80% 
80% 
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Impact on 
ASC 

Service 
-17.0% 
-9.4% 
-4.1% 

-12.2% 
+2.8% 

+25.2% 
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Full Commission Public Hearing, October 3, 2016 1 

P R 0 C E E D I N G S 

CHAIRMAN ALLEN: We are on the record. I'm 

Charlton Allen, I serve as Chairman of the North 

Carolina Industrial Commission. With me today are my 

fellow Commissioners. I'll start on my right -

Commissioner Linda Cheatham, and then Commissioner 

Bill Daughtridge. And then on my left will be 

Commissioner Ballance - Bernadine Ballance, 

Commissioner Christopher Loutit and Commissioner Tammy 

Nance. And we want to thank each of you for being 

here today. This is a public hearing regarding some 

issues that have arisen with our Fee Schedule, and we 

want to thank all the interested parties who have 

submitted proposals and for your presentations to come 

today. It's my understanding - and if there are any 

additions or corrections to this, feel free to let me 

know - that the first speaker this afternoon will be 

Kelli Collins, who is the vice-president of operations 

for surgical Care Affiliates, and also with 

Ms. Collins will be Renee Montgomery, who's a lawyer 

with Parker Poe, and Stacey Smith with Liberty 

Partners Group, and it's my understanding that 

Ms. Montgomery and Ms. Smith will be available to 

answer any questions or supplement that comment 

period. The second speaker will be John McMillan of 

GRAHAM ERLACHER & ASSOCIATES 
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Full Commission Public Hearing, October 3, 2016 2 

Manning Fulton, and he is representing other 

stakeholders who have expressed, you know, a proposal 

to the Commission. And finally, Linwood Jones with 

the Hospital Association will be speaking as well. As 

a reminder, any person or entity wishing to present 

written comments or other documentation to the 

Commission in response to a proposal or discussion 

here today should file the comments and corresponding 

documentation with the Industrial Commission 

Rulemaking Coordinator Kendall Bourdon. Ms. Bourdon 

is at - sitting over at the table to my right. These 

comments and documentation should be submitted no 

later than October lOth, 2016, and these responses will 

be published on the Commission's website within two 

business days of that deadline. If you are making 

comments, I will ask you to stay for the entirety of 

the meeting today. This is to help facilitate, if the 

Commissioners have any questions that arise after a 

follow-up speaker, that, you know, there's an 

opportunity to have those questions answered by the 

appropriate party. As we articulated in the notice of 

the meeting, the purpose of this meeting is to take 

public comment on and consider rulemaking options to 

address the effects of the August gth, 2016 court 

Decision by Judge Ridgeway invalidating the April 1, 

GRAHAM ERLACHER & ASSOCIATES 
3504 VEST MILL ROAD· SUITE 22 

WINSTON-SALEM, NORTH CAROLINA 27103 
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Full Commission Public Hearing, October 3, 2016 3 

1 2015 Medical Fee Schedule provisions for ambulatory 

2 surgery centers. By way of a brief history, Surgical 

3 Care Affiliates filed a Petition for Declaratory 

4 Ruling regarding the Commission's enacted Medical Fee 

5 Schedule last fall. The Commission issued its 

6 Declaratory Ruling denying the requested relief. SCA 

7 filed a Petition for Judicial Review in Wake County 

8 Superior Court. Judge Paul Ridgeway ruled the 

9 Commission's Medical Fee Schedule to be invalid as 

10 applied to ambulatory surgery centers based on a 

11 rulemaking procedural issue going back to the language 

12 of the General Assembly Session Law instructing this 

13 transition to a Medicare-based Fee Schedule. The 

14 Judge granted the Commission's Motion for Stay of the 

15 Decision pending the outcome of this litigation on 

16 appeal. I say all this to ensure that we are all on 

17 the same page moving forward. First of all, we are 

18 not here to discuss the validity of the current rule 

19 or any of the currently pending litigation. It would 

20 be improper and inappropriate to discuss the merits of 

21 that litigation in today's setting and would defeat 

22 the purpose for which we are all gathered here today, 

23 so let's be clear. we are here to allow the public to 

24 make proposals, presentations and give oral comments 

25 and responses on what to do in light of the ruling. 
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Although the lower court ruling has been stayed, based 

on the contingency that Judge Ridgeway's Decision 

could be upheld on appeal, it is the Commission's 

responsibility to determine what to do in that 

potential eventuality. We are operating under the 

assumption that you all received the analysis provided 

by NCCI. I would like to provide a few comments on 

that analysis. As we contemplated eliciting proposals 

in advance of this public comment meeting, we 

contacted NCCI to ask if they would be willing and 

able to price out the various proposals that we would 

receive. They suggested that instead they provide a 

range of price proposals because that would provide a 

better set of benchmarks in evaluating proposals 

received. We understand that there is a lot of noise 

in these numbers. The Commission is not taking these 

analyses to be more than a set of benchmarks, fully 

aware of all the complications and factors behind 

these numbers. At this point, this is the best data 

set that we have to work with as 2015 was a 

transitional year in that the Medicare-based Fee 

Schedule went into effect on April 1st, 2015, and, of 

course, 2016 isn't complete, so there is no complete 

set of data on the Medicare-based Fee Schedule by 

which to analyze and compare. In addressing the 
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baseline use in the analysis and consultation with the 

actuaries and data analysis experts, the two hundred 

and ten percent of the Medicare ASC Fee Schedule - or 

fee rate was selected to be the baseline for this 

analysis. Because of the effect of Judge Ridgeway's 

Decision is to invalidate the Commission's Fee 

Schedule as applied to ambulatory surgery centers, 

meaning that the maximum reimbursement rate for ASCs 

revert back to the percentage of charges model, a 

percentage of charges analysis was not requested from 

NCCI because it is not a stable model or benchmark in 

that it is not an easily controllable metric because 

charges can fluctuate. From the Commission's 

perspective, our approach to the Medical Fee Schedule 

is as it should be that it requires us to balance 

three factors: Number one, appropriate care for 

injured workers; two, adopting a reasonable 

reimbursement rate and, three, medical cost 

containment. Those of you who have experience within 

rulemaking know that it goes much more smoothly if all 

stakeholders are in some sort of an agreement or can 

come to an agreement. The Commission recognizes that 

there are many competing interests involved, and the 

Commission hopes that this public comment meeting will 

allow those interests to be aired in the hopes that 
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1 the stakeholders can better understand each other's 

2 positions and potentially establish some lines of 

3 communication that will result in a reasonable 

4 compromise. We will take presentations and comments 

5 in the order that people signed up to speak, and I 

6 just went over that list. Presentations are limited 

7 to ten minutes. That does not necessarily include 

8 time spent answering questions from the Commissioners. 

9 To help facilitate that time period, to my right, 

10 Executive Secretary Meredith Henderson will be 

11 tracking that time. When each speaker is at the 

12 two-minute mark, she will raise her hand with two, and 

13 then likewise one minute, and then she will alert you 

14 when your time is up, and then we will ask you to 

15 immediately conclude your remarks. With that said, I 

16 will now yield the floor to Ms. Kelli collins with 

17 Surgical Care Affiliates for time not to exceed ten 

18 minutes---

19 KELLI COLLINS 

20 MS. COLLINS: Thank you. 

21 CHAIRMAN ALLEN: ---and then questions to follow. 

22 MS. COLLINS: Good afternoon. 

23 CHAIRMAN ALLEN: Good afternoon. 

24 MS. COLLINS: Thank you for allowing me the 

25 opportunity to speak with you today. My name is Kelli 
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1 Collins, and I'm here on behalf of Surgical Care 

2 Affiliates, which is proud to operate seven ambulatory 

3 surgery centers - or ASCs - in North Carolina. The 

4 question before this panel today i s two important 

5 parts: Process and patients. And I'd like to take 

6 the opportunity to address both of those . With 

7 respect to process, three years ago, the Commission 

8 tasked a stakeholders group with developing a Fee 

9 Schedule for ambulatory surgery centers among others, 

10 but did not invite the ambulatory surgery centers to 

11 participate. This flawed process was itself without 

12 basis since the underlying 2013 legislation did not 

13 direct that the ASC Fee Schedule had to be changed. 

1 4 The fact was even underscored by the North Carolina 

15 Hospital Association which wrote in a memo , "The 

1 6 legislation did not specify that am surge rates would 

1 7 b e changed . " As a result, SCA had no option but to 

18 file a Request for Declaratory Ruling asking that 

19 Commission invalidate its n e w ASC Fee Schedule. The 

20 Commission refused to do so. As suggested by Chairman 

2 1 Heath, SCA then filed a Petition for Rulemaking with 

22 the Commission, but the Commission denied SCA's 

23 Petition. SCA appealed, and Wake County Superior 

24 Court Judge Paul Ridgeway ruled this August that the 

25 new SCA Fee Schedule is invalid and that the prior Fee 
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Schedule should remain in place. Since then, the 

Commission has filed an appeal to reverse Judge 

Ridgeway's Decision and is proceeding as if the Judge 

ruling has never been issued. Throughout this 

regrettable process, SCA has tried in every way to 

achieve resolution. Even now, we are seeking an 

amendment to address procedures that are not currently 

covered in the invalid Fee Schedule and to ensure that 

reimbursement allows for site of service decisions to 

be based solely on clinical judgment, quality outcomes 

and scheduling efficiencies, all for the sole benefit 

of the injured worker. And that brings me to the 

second and most important aspect of this issue: 

Patients. The Commission's invalidated Fee Schedule 

creates a significant reimbursement disparity between 

ASCs and hospital outpatient departments for the same 

services. Given how many injured North Carolinians 

depend on a community-based surgical care that ASCs 

provide, that represents a real threat to patients in 

our state. Currently, injured workers are forced to 

receive treatment in a more expensive inpatient 

setting where scheduling services also takes longer 

and results in delays of care. Even the Commission 

admits this since it has said the reimbursement 

disparity would, and I quote, " ... potentially diminish 
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the pool of doctors available to treat injured 

employees and reduce the quality and timeliness of 

care." The Commission went on to concede, and again I 

quote, "That impact will most likely severely be 

realized in our state's more rural areas where the 

quality and availability of effective treatment is 

already a greater concern." SCA agrees that the only 

way to ensure injured workers across - access to high 

quality care and effective care is to create parity 

between the ambulatory surgery and hospital outpatient 

Fee Schedules. We therefore urge you to adopt the 

amendment we have proposed, which includes the 

following: For those procedures for which CMS has 

established a Medicare rate, the schedule of maximum 

reimbursement rates for services provided by ASCs 

would be the same as the maximum reimbursement rates 

for hospital outpatient institutional services and, 

two, for those procedures for which CMS has not 

established has not established a Medicare rate for 

hospital outpatient institutional services, the 

maximum allowable amounts for services provided by 

ASCs would be fifty percent of bill charges up to a 

cap of $30,000. Charge master increases would be 

limited to a zero percent increase for these 

procedures for the first three years or a revenue 
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neutral adjustment would be applied as a percentage of 

a charge paid. In its proposal, SCA has shown how the 

partially invalid rule on fees for institutional 

services would be amended to set forth this Fee 

Schedule for ASCs. The amendment would eliminate the 

confusion that currently exists, lower the cost for 

surgical treatment and increase access to timely 

community-based care. Moreover, an independent 

analysis has determined that this approach will 

generate overall savings to the workers' comp system 

in 2017 of 8.8 million dollars. In closing, we 

believe the proposed action should be taken both to 

correct serious procedural flaws and, even more 

important, to give North Carolinians - injured workers 

access to the high quality community-based care they 

want and deserve. Thank you again for the 

opportunity. I would be more than happy to address 

any questions you may have. I also have with me Renee 

Montgomery, our legal counsel, and Stacey Smith with 

Liberty Partners, both of whom are also available to 

answer questions. And I did want to take a moment to 

introduce the administrative members of the SCA team 

that are in attendance: Jenny Graham, Cathy Libel 

(phonetic), Debbie Murphy, Tom Lowey (phonetic), Cathy 

Stout and/or - and Corey Hess and Colleen Lochamy. 
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1 And I want to thank the rest of the team for 

2 attending. And again, thank you for your time today. 

3 CHAIRMAN ALLEN: Good. And you stayed under ten 

4 minutes. Thanks. 

5 MS. COLLINS: Yay. 

6 CHAIRMAN ALLEN: I have a few questions---

7 MS. COLLINS: Okay. 

8 CHAIRMAN ALLEN: ---if that's all right. 

9 MS. COLLINS: That's- of course. 

10 CHAIRMAN ALLEN: we understand that there is 

11 noise, as I mentioned- the NCCI analysis -and it's 

12 just one way of looking at things. Can you please 

13 explain your statement that the NCCI analysis 

14 overstate the costs and understates potential savings 

15 of a change to the ambulatory surgical care Fee 

16 Schedule? 

17 MS. MONTGOMERY: That was actually - if I may, I'm 

18 Renee Montgomery. 

19 CHAIRMAN ALLEN: Ms. Montgomery, if you could step 

20 up to the microphone and make sure---

21 MS. MONTGOMERY: I can do that. The - Chairman 

22 Allen and Commissioners, again, I'm Renee Montgomery, 

23 representing SCA, and I was involved in the Judicial 

24 Review matter on behalf of SCA. The - that point has 

25 to do with the fact that the National Council on 
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1 Compensation Insurance - the cost analysis it did - it 

2 assumed that an invalid Fee Schedule was a valid Fee 

3 Schedule, and so they used the invalid Fee Schedule as 

4 the baseline, and that is the concern. By using the 

5 invalid Fee Schedule as the baseline, it overstated 

6 the costs involved and the potential savings. It 

7 overstated costs, so it actually is just not a valid 

8 comparison. To use that as the baseline makes it 

9 appear that it will be much more costly than it really 

10 will. As we said in our proposal, and I think 

11 Ms. Collins eluded to, SCA has done an analysis that 

12 shows that the savings with what it is proposing is in 

13 excess of eight million dollars, so that's---

14 CHAIRMAN ALLEN: I don't want to interrupt---

15 MS. MONTGOMERY: Okay. 

16 CHAIRMAN ALLEN: ---but if this is a good point, 

17 have y'all provided that independent analysis? 

18 MS. MONTGOMERY: We have. We have. 

19 CHAIRMAN ALLEN: Okay. 

20 MS. MONTGOMERY: I believe it was set forth in the 

21 proposal itself. 

22 MS. COLLINS: It was. Yes. 

23 CHAIRMAN ALLEN: Okay. 

24 MS. MONTGOMERY: And that is what we think that 

25 the commission should take into account in determining 
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the rule. And I might also while I'm - while I'm up 

here, we also had a concern, which was also stated in 

the proposal, regarding the timing of what was asked 

of the proponents. It was - the proponents were - if 

there was proposals to be submitted, the proponents 

were to assume an effective date of January 2017, and 

we don't think that's a realistic assumption for a new 

Fee Schedule. Because of the requirements of 

permanent rulemaking, that will take significantly 

longer than the two and a half - three months, and I 

don't think reading the requirements for a temporary 

rule - that it would meet the - any of the criteria 

that would need to be met before a temporary rule 

could be put in place, so that's a second concern we 

have about the cost analysis that was done, as well as 

the directions given to the interested parties. 

CHAIRMAN ALLEN: All right. I also wanted to 

ask- it's my understanding - and perhaps y'all can 

correct me if my understanding is incorrect - that 

the - for the states that utilize a Medicare-based Fee 

Schedule for workers' compensation, for ambulatory 

surgical centers, the nationwide average rate is 146.7 

percent, which is substantially lower than the rule 

that was adopted by this Commission. Do you have any 

explanation for why the rule that was adopted by North 
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1 Carolina that has been argued to be inequitable is 

2 substantially higher than the nationwide average? 

3 MS. MONTGOMERY: Okay. Stacey---

4 MS. SMITH: You want me---? Oh. 

5 MS. MONTGOMERY: Ms. Smith could respond to that. 

6 She works with a lot of other states and is very 

7 familiar with workers' compensation schedules. 

8 CHAIRMAN ALLEN: Sure. 

9 MS. SMITH: Hi. Thank you, Chairman Allen. 

10 Stacey Smith with Liberty Partners. I work with SCA. 

11 I appreciate the opportunity. I - and that point was 

12 made both in - well, along the way as far as what the 

13 averages are on a state-by-state basis. I think 

14 looking at that analysis is just a piece of taking a 

15 very small segment of Fee Schedules that exist. I 

16 think that analysis is based on NCCI data and not all 

17 states are NCCI states, so you're getting a snapshot 

18 of those. The two most recent states that went to a 

19 Fee Schedule were Connecticut and Alaska. Connecticut 

20 went to a percent of Medicare, and they had parity 

21 between outpatient and ASC, so they are both paid - I 

22 believe it's two hundred and ten percent of Medicare 

23 HOPD - ASCs and HOPDs. Alaska did the same thing. 

24 They went through quite a process in rulemaking. They 

25 did not have a Fee Schedule, and so they just issued a 
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rule where HOPDs and ASCs are paid at the same rate, 

which is around - they have a - they do something very 

specific in Alaska, so they use the Medicare as kind 

of a baseline, and then they add an Alaska-specific 

regional code to that, and it's a little bit over two 

hundred and- it's around two hundred and thirty 

percent of Medicare, so it varies from state to state. 

And I said - and I would also say that if the analysis 

will be done- if that analysis is what's going to 

hold on part of ASCs, I would like to maybe know what 

the national average is for HOPDs and if the current 

HOPD Schedule is higher. So I think it's- you know, 

I think there's also a lot of dynamics as far as each 

state is very different on workforce issues, as you 

well know. I mean North Carolina has a thriving 

economy. Some states may not be as strong. Rates 

will be different. workforce issues are different, 

injuries, your whole classification of the industries, 

so it's very hard to look at a state-by-state basis 

when you look at what the rate is. 

CHAIRMAN ALLEN: And I understand that, but I was 

just intrigued and - you know, for instance, South 

Carolina, one of our neighboring states, utilizes a 

Medicare ASC payment rate of a hundred and forty 

percent. 
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MS. SMITH: Yeah, yeah. And South Carolina went 

through some real challenges with their Fee Schedule. 

When they went through changes and reforms, because of 

the rates that they set and how low the rate was, ASCs 

exited the market, and then the hospital outpatient 

departments exited the market as well, and they had to 

come back into session and fix their Fee Schedule to 

make some modifications, and that was specific to some 

other issues, but there are some very unintended 

consequences when you don't look at the real needs of 

an injured worker and what can happen. So there are 

some very specific - Texas is another example where 

they put in some pretty significant cuts and had to 

come back and readjust that Schedule because they saw 

providers moving out of the market, and it ends up 

costing employers more at the end because they're 

going to kick it on the indemnity side if they don't-

if they don't get their workers back fast enough. 

CHAIRMAN ALLEN: Okay. And can you explain the 

statement that was made that aligning the ASC 

reimbursement schedule with outpatient allows for site 

of service to be based purely on clinical judgment, 

quality outcomes and scheduling efficiencies? 

MS. SMITH: Yes. 

MS. COLLINS: Yeah, I can actually take that. we 
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believe that if there's parity across the Fee 

Schedule, then the physicians can decide where the 

patient should be cared for, and, you know, obviously, 

in an ambulatory surgery environment, we think that's 

a faster access, you know, higher clinical quality 

situation than we can create in other places. 

CHAIRMAN ALLEN: Okay, And do you have any, you 

know, backup documentation that can be submitted on 

that? 

MS. COLLINS: I don't. I mean I know that in the 

document it said that the Fee Schedule changes were 

limiting access and - by making it more difficult for 

folks to come to the ambulatory surgery center 

environment, and if we change that and we have parity 

in the Fee Schedule, obviously, that would open up 

access to those operating rooms. 

CHAIRMAN ALLEN: Okay. And can you explain why 

the importance is placed on being paid the same as a 

hospital outpatient facility? 

MS. COLLINS: I think we should be paid the same 

thing for the same services provided and, again, don't 

want to not be able to provide the care and the access 

for the injured workers. 

CHAIRMAN ALLEN: Okay. Is that disparity that's 

based upon the Medicare Fee- well, Medicare's rubric 
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that has a different rate for hospital outpatient 

versus ASCs? 

MS. COLLINS: I'm not sure I understand what 

you're asking. 

MS. SMITH: I think I understand what you're 

saying. I think what you're saying is the disparity 

if you go to an ASC versus HOPD and how the Medicare 

Fee Schedule is a different Fee Schedule. 

CHAIRMAN ALLEN: Right. 

MS. SMITH: I think what - the states that you are 

seeing that - you know, Medicare gives you all good 

baseline because it's kind of a standard measure, 

right, so every year, you know, you have a certain 

amount of codes that are covered at a certain rate 

coming out of CMS, but I think what's important when 

you- when you look at a Medicare Fee Schedule is it's 

not intended to be a Fee Schedule for injured workers. 

A Medicare Fee Schedule is for patients over the age 

of sixty-five, and they have very different needs, but 

it does - it can and does create - could create a 

baseline of measure, but an injured worker is very 

different than, you know, a sixty-seven-year-old, you 

know, woman who hurts her knee or needs a procedure 

done in an ASC. So while it is in - a good baseline -

and I understand what the approach is to the point -
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to your question, is why parity - why is parity 

important. And I think the Commission said it best in 

its statement of law in regards to the case that "If 

you don't have parity" -and I'm just using the 

Commission's words- "you will have behavioral 

patterns take place." You will have employers 

shifting patients into a lower side of service because 

that's for- beneficial to them. You may have, you 

know, then the higher side of service have access 

issues or there may be a diminishing - you're going to 

set up tremendous behavioral issues unless there's 

parity, and which that was confirmed by the 

Commission. And you want site of service neutrality. 

You want an injured worker to be able to go where they 

feel that they want to go and not having those 

decisions being made based on the finances of the 

system. Does that help answer that a little bit for 

you? Is that---? 

CHAIRMAN ALLEN: I think so. Okay. I also wanted 

to ask about one of the aspects of the proposal that 

was made, was that, you know, fifty percent of bill 

charges up to a cap of $30,000 for, as I understand 

it, the codes that there is not a Medicare 

reimbursement rate for. 

MS. COLLINS: So, again, just asking for parity. 
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And the way that we interpreted the change that 

happened on April 15th was that there are certain CPT 

codes or procedures that are assigned to CMS as 

considered approved for an ambulatory surgery 

environment and certain ones that are not. So when 

NCIC adopted the new Fee Schedule and followed 

Medicare standards, we removed about thirty-seven 

procedures from our eligible list that we had been 

able to do prior in our environment, and those are 

some pretty high acuity cases. 

CHAIRMAN ALLEN: Were there any efforts to try to 

resolve that with the carriers - the insurance 

carriers or through UCR? 

MS. COLLINS: Through our conversations, and then 

also in our proposal. 

CHAIRMAN ALLEN: Okay. But I take it there was no 

resolution with those. 

MS. COLLINS: There was not. 

CHAIRMAN ALLEN: Okay. Do you have any idea of 

what the percentage of the ASC market SCA represents 

in North Carolina? 

MS. COLLINS: I know that - I think they're on 

record about a hundred and twenty ambulatory surgery 

centers in this state. I - we are seven of those. 

One of our facilities is single specialty, and about 
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1 fifty percent of the others are single specialty, 

2 either GI or I, so pretty significant portion---

3 CHAIRMAN ALLEN: Okay. 

4 MS. COLLINS: ---of the multispecialty market, I 

5 should say. 

6 CHAIRMAN ALLEN: And, also, I noted in the 

7 proposal and in prior documentation that there was the 

8 assertion the ASCs provide better quality outcomes and 

9 improved return-to-work metrics. Do you have any 

10 information to substantiate that? 

11 MS. COLLINS: Well, I do, and would be happy to 

12 provide that for you. 

13 CHAIRMAN ALLEN: Okay. Very good. Could you 

14 describe to us how and why the discrepancy in payments 

15 impact the doctors providing care? 

16 MS. COLLINS: I think the doctors are concerned 

17 with the cost to their patients and the cost to the 

18 employers, and they're going to choose to take these -

19 or would like to have the ability to choose to take 

20 these patients to a lower cost environment. And when 

21 we can't do things, they're not on the 

22 Medicare-approved list, obviously, that pushes those 

23 to a higher cost environment, and if we're not paid in 

24 a way that allows us to have a margin on our business 

25 or to afford to do the volume, then those things are 
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going to be pushed into the hospital. So the 

physicians are making - being forced frankly to make 

those decisions based on finances rather than the best 

environment of care. 

CHAIRMAN ALLEN: Okay. Help me to understand how 

if we were to adopt a proposal that has parity between 

the hospital outpatient rate and the ASC rate that 

that would create a lower cost environment in the ASC. 

MS. COLLINS: Do you want to help me with this? 

MS. SMITH: So I think - I think the proposal from 

SCA presents the parity issue between ASCs and HOPDs. 

I think that you get into cost savings by providing 

access to care. If you limit access to care to 

injured workers, you will see, you know, lower return 

to work and - longer return-to-work statistics, and 

what you may be saving on the medical benefit side 

you're going to- you're going to end up seeing on the 

cash benefit side. You're not going to have workers 

going back to work as soon as possible and having 

greater indemnity benefits paid to them. I think for 

the SCA proposal of a lower cost site really goes to 

these codes that were - these procedures that were 

being done in ASCs prior to the implementation of the 

April 1st Fee Schedule. And what's happening now is 

that those codes are being done in a much higher cost 
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1 setting of a hospital inpatient. So that's where you 

2 get the real savings and a lower cost environment, is 

3 allowing these procedures to go back into an ASC 

4 setting, putting a cap on what can be spent, keeping 

5 the control of the costs with reviews and getting them 

6 back into the setting where you can save money through 

7 those. 

8 CHAIRMAN ALLEN: Okay. 

9 MS. COLLINS: Our return-to-work data will help 

10 you- help shed light on that as well. 

11 CHAIRMAN ALLEN: Okay. And who provided the 

12 analysis of that return-to-work data? 

13 MS. COLLINS: We have - we do - we measure 

14 clinical metrics, and we work with our physicians' 

15 offices to determine all - several (unintelligible) 

16 measures. 

17 CHAIRMAN ALLEN: So it's an internally-developed 

18 document? 

19 MS. COLLINS: It is. 

20 CHAIRMAN ALLEN: Okay. Also, is it truly the case 

21 that ASCs won't do these type surgeries anymore? 

22 MS. COLLINS: The thirty-two on the---? 

23 CHAIRMAN ALLEN: Right. 

24 MS. COLLINS: Yeah, we can't. I mean we are not -

25 we're not being reimbursed in a way that allows us to 
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1 even cover the cost of implants for those---

2 CHAIRMAN ALLEN: Okay. 

3 MS. COLLINS: ---procedures. 

4 CHAIRMAN ALLEN: And, if so, how does that 

5 diminish the pool of doctors available? 

6 MS. COLLINS: It doesn't diminish the pool of 

7 doctors. It diminishes the access. 

8 CHAIRMAN ALLEN: Okay. Okay. So, in effect, this 

9 is really an issue about inpatient versus ASC under 

10 Medicare. 

11 MS. COLLINS: Part of the issue is that. Yes. 

12 CHAIRMAN ALLEN: Okay. Were ASCs really getting 

13 paid the same under the bill charges model as the 

14 outpatient facilities? 

15 MS. COLLINS: I don't believe that Schedule was 

16 the same either. No. 

17 MS. SMITH: Well, no, the procedure - it was - let 

18 me - since those bill charges. I mean ASCs were paid 

19 a hundred percent of bill charges in - around 2008. 

20 You all made some reforms in 2009, I believe, and---

21 MS. COLLINS: And it went to sixty-seven percent 

22 of bill charges. 

23 MS. SMITH: Wait. It was seventy-nine percent 

24 then. Yeah, And then ASC and HOPD were at - both at 

25 seventy-nine percent. And then a couple of months 
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1 later, there was the fifteen percent reduction to 67, 

2 I think, .15 of---

3 MS. COLLINS: 15. 

4 MS. SMITH: ---bill charges. 

5 CHAIRMAN ALLEN: Okay. 

6 COMMISSIONER CHEATHAM: Even after---

7 CHAIRMAN ALLEN: Commissioner---

8 COMMISSIONER CHEATHAM: Even after sixty-seven 

9 percent of bill charges, were not outpatient hospital 

10 bill charges higher than ASC? 

11 MS. COLLINS: The Fee Schedule for hospitals 

12 typically is higher than it is for ambulatory surgery 

13 centers, so, yes, because of that. 

14 COMMISSIONER CHEATHAM: So the Fee Schedule 

15 today- you'll be getting less than the hospitals? 

16 MS. COLLINS: That's correct. 

17 COMMISSIONER CHEATHAM: The Fee Schedule that you 

18 are proposing - you would be getting the same thing? 

19 MS. COLLINS: Correct. 

20 COMMISSIONER CHEATHAM: And how much of an 

21 increase would that be? 

22 MS. COLLINS: Do you know? Do you have that math? 

23 MS. SMITH: It's a forty percent - it's a forty 

24 percent reduction actually off of the bill charges 

25 number. 
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1 COMMISSIONER CHEATHAM: But---

2 MS. COLLINS: From where we were in April---

3 MS. SMITH: Yeah. 

4 MS. COLLINS: ---of 2015. 

5 MS. SMITH: From the valid Fee Schedule in effect 

6 right now, which is 67.15 percent of bill charges, to 

7 the SCA proposal is a forty percent reduction in 

8 medical costs. 

9 COMMISSIONER CHEATHAM: I'm sorry. I still missed 

10 it. Let's back us up two years. Sixty-seven percent 

11 is in place. How much were hospital outpatient 

12 receiving for - on the whole, on the average for---

13 MS. SMITH: I don't - I don't think---

14 COMMISSIONER CHEATHAM: ---same service as - at an 

15 ASC? 

16 MS. SMITH: Yeah. I don't think - we can - we can 

17 look up that data, but I don't think we can provide 

18 that answer to you right now. All we can do is quote 

19 a relative basis of what was happening in the ASC 

20 space. 

21 COMMISSIONER CHEATHAM: My sense is that back then 

22 the fees going to hospitals were a good deal higher 

23 than ASCs which in fact recognized the lower cost 

24 structure and that that's what you're talking about 

25 eliminating. Correct? 
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1 MS. COLLINS: Well, what we're - I would - my 

2 impression is that the hospitals were reimbursed 

3 higher than us at that time. Yes. 

4 COMMISSIONER CHEATHAM: Right. That's mine as 

5 well. 

6 MS. COLLINS: Yes. Yes. 

7 COMMISSIONER CHEATHAM: Thank you. 

8 CHAIRMAN ALLEN: All right. 

9 MS. COLLINS: Thank you. 

10 CHAIRMAN ALLEN: Thank you. 

11 MS. COLLINS: Thank you all very much. 

12 CHAIRMAN ALLEN: Next, I'll recognize and yield 

13 the floor to John McMillan. 

14 JOHN MCMILLAN 

15 MR. MCMILLAN: Thank you, Mr. Chairman, members of 

16 the Commission. I'm John McMillan. I'm speaking this 

17 afternoon on behalf of employers, employer 

18 associations and insurance carriers, those who pay the 

19 workers' compensation benefits to injured workers and 

2o their healthcare providers. The list of these 

21 entities appears on page five of the written comments 

22 submitted to the Commission on September 26th. The 

23 medical costs for the North Carolina workers' 

24 compensation system have been an issue for decades, 

25 and there have been numerous attempts to bring them in 
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line with other states, states with which North 

Carolina competes for economic development. Beginning 

in 2012, the employer and insurer communities began 

meeting with representatives of the providers in a 

negotiation process that lasted almost three years. 

We agreed to and jointly paid for a consultant who 

assisted with providing relevant information to all of 

the parties. We engaged a prominent mediator who met 

with both sides and with Chairman Heath to help 

develop Fee Schedules that, one, ensured that worker -

injured workers are provided the services and standard 

of care required by the Workers' Compensation Act; 

two, providers are reimbursed reasonable fees for 

providing these services and, three, medical costs in 

workers' compensation claims are adequately contained. 

Agreements were reached on the revised Fee Schedules. 

It was a negotiation process in which there was give 

and take on all sides with the objective being to meet 

the statutory standards. Proposed rules were 

promulgated by the Commission and published in the 

North Carolina Register. A public comment period was 

noticed, a hearing was held, and the rules with the 

new Fee Schedules were adopted. Under the previous 

North Carolina Fee Schedule, ambulatory surgery 

centers' reimbursement for workers' compensation 
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injuries was thirty-one percent higher for knee 

arthroscopy and forty-nine percent higher for shoulder 

arthroscopy than the thirty-three state median 

reported by the Workers' Compensation Research 

Institute. Employers and insurers agreed to the 

mediated settlement in an effort to avoid litigation 

on these issues. That has been successful except for 

one group - Surgical Care Affiliates, LLC. They claim 

that they did not participate in the Fee Schedule 

discussions or rulemaking process; our position is set 

out in our written comments, is that they did through 

their representatives at the Medical Society, but that 

is a discussion for another day. As you consider the 

proposed rule for ambulatory surgery centers, we would 

ask that you consider adopting the Schedule previously 

adopted through the rulemaking process or, in the 

alternative, adopt a phased-in Fee Schedule that would 

provide for reimbursement rates of a hundred and fifty 

percent of the Medicare ASC facility specific amount 

when fully implemented. That would put North Carolina 

in line with our neighboring states of South carolina, 

which is one hundred and forty percent, and Tennessee, 

which is a hundred and fifty percent; closer to the 

median of the states that use Medicare reimbursement 

methodology. For our complete statement, please refer 
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to our written comments previously submitted. And 

I'll be glad to attempt to respond to any questions 

you might have. 

CHAIRMAN ALLEN: I have often heard that the Fee 

Schedule as it was adopted- and I think it's an apt 

analogy- it's like a finely-woven rug and that once 

you pull one thread out, the rest of it can become 

unwoven. Is that a fair assessment? 

MR. MCMILLAN: I think it is. I don't want to 

spend a lot of time on who was representing who at 

these - at this long, drawn-out, three-year process. 

Linwood Jones is going to speak for the Hospital 

Association, and the hospitals own ambulatory surgery 

centers, so they were participating. ASCs were 

participating through their representatives in the 

Hospital Association. The Medical Society was 

actively participating, was a principal participant in 

all of the discussions. And hiring the consultant in 

the mediation, an agreement was reached, and it was a 

landmark agreement, and we came to a resolution based 

on Medicare Fee Schedule which is in place in most 

other states and works. 

CHAIRMAN ALLEN: And what is the position, if 

there is a unified position, amongst your groups that 

you represent on the adoption of a rule provision that 
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would account for procedures that could be done at 

ASCs that are not paid for by Medicare? 

MR. MCMILLAN: I've asked that question. My 

understanding is two things: One is the Commission 

can adopt a Fee for any such procedures that fall into 

that category, but, second, that virtually all 

procedures are included in the Medicare Fee Schedule. 

Where we get into issues is some of these procedures 

are bundled, and they include all aspects of the 

procedure, and sometimes some pieces of that are 

pulled out. I don't think that's a separate procedure 

as such, and it's- in the Medicare Fee Schedule, it's 

woven into the - into the overall price. When they 

pull it out, then they create an issue. 

CHAIRMAN ALLEN: And have any of the proposing 

entities worked out contractual arrangements with ASCs 

outside the Fee Schedule that you are aware of? 

MR. MCMILLAN: I don't know. 

CHAIRMAN ALLEN: Okay. Given that we are supposed 

to balance the three factors that I talked about 

earlier and the two hundred percent Medicare ASC rate 

was acceptable for cost containment purposes in 2014, 

2015, what is the impetus now to move it further at 

this time? 

MR. MCMILLAN: Well, the two hundred percent was a 
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negotiated settlement with the give and take, and the 

one hundred and fifty is more aligned with what the 

average is. I think you correctly stated that the 

average is slightly under a hundred and fifty 

percent - one forty-six - one forty-seven, and our 

neighboring states of South Carolina and Virginia are 

one forty and one fifty percent - South Carolina and 

Tennessee. Virginia is undergoing rulemaking as we 

speak, and the General Assembly in Virginia instructed 

the Commission to adopt a Fee Schedule, and they're in 

the process of doing that, so they - I think they have 

a meeting within the next two weeks to discuss the 

Virginia's Fee Schedule. 

CHAIRMAN ALLEN: Okay. Are you aware of any 

states that have switched to a Medicare - percentage 

of a Medicare-based Fee Schedule that have later gone 

back and revised the Fee Schedule rate? 

MR. MCMILLAN: I'm sure there may be some, but I 

don't - I don't know that. 

CHAIRMAN ALLEN: Okay. 

MR. MCMILLAN: I will point out that Surgical Care 

Affiliates does business in many, many states that are 

under the thirty-three state average, and there's a 

list of those in our written comments, but there are a 

lot of states in which they have facilities that 
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1 operate. 

2 CHAIRMAN ALLEN: Are you aware of any state that 

3 has---? I'm sorry. Were you about to say something? 

4 MR. MCMILLAN: No. No. 

5 CHAIRMAN ALLEN: Okay. Are you aware of any state 

6 that has subsequently adjusted the rate significantly 

7 downward as---

8 MR. MCMILLAN: I'm not. 

9 CHAIRMAN ALLEN: ---one of y'all's proposals---

10 MR. MCMILLAN: I am not. 

11 CHAIRMAN ALLEN: ---suggested? 

12 MR. MCMILLAN: I am not. 

13 CHAIRMAN ALLEN: Okay. Do you think that our 

14 workers' compensation system in North Carolina is 

15 structurally similar to that of the other states, such 

16 as South Carolina and Tennessee or Virginia? 

17 MR. MCMILLAN: Every state is a little bit 

18 different, but when you say substantially similar, I 

19 would say that they are substantially similar. 

20 CHAIRMAN ALLEN: Okay. Y'all have any further 

21 questions? Okay. 

22 MR. MCMILLAN: Thank you very much. 

23 CHAIRMAN ALLEN: All right. Thank you. Thank 

24 you, Mr. McMillan. Mr. Linwood Jones. 

25 
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LINWOOD JONES 

MR. JONES: Thank you, Mr. Chairman, and 

Commissioners. I'm Linwood Jones, general counsel 

with the North Carolina Hospital Association. 

Commissioner Ballance, I know you're getting tired of 

seeing me here. It's like fifteen years I've been 

over here talking about Fee Schedules for hospitals. 

I did - we did file a comment letter last week, and 

it's - the proposal - at least part of the proposal 

was the same as Mr. McMillan had stated. Let's, you 

know, adopt the rule we had in place that was 

negotiated before, which would have hospitals and am 

surges at two hundred percent of Medicare beginning in 

January of next year. That is still our proposal. 

I'll get to the hundred and fifty percent issue in a 

minute. There are some areas where we - despite that 

being our proposal, there are actually some areas we 

agree with some points SCA has made, but, overall, 

those don't change our opinion about what we've 

already negotiated and agreed to and what we think is 

right here. First of all, we don't like Medicare -

being tied to the Medicare Fee Schedule for the very 

reason they've stated. It was developed for elderly 

Medicaid - Medicare patients, not for a workers' comp 

population that's typically younger and has different 
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needs. So that's - it's -you know, we debated a long 

time, as John talked about. It took a long time for 

the Hospital Association to agree to a - to get to the 

Medicare Fee Schedule system to tie our rates to 

because it presents several - a number of problems for 

us; the biggest of which I think - and this is what 

drove the rates more than anything else - is looking 

at what the rates were in other states. If we had to 

agree or disagree on a settlement with the payers 

based on how much financial impact this had on 

hospitals, we never would have come to an agreement. 

It was huge. It was a fifty - sixty - seventy million 

dollar hit just in the first year, so it was a 

substantial reduction moving from the sixty-seven 

percent of charges in the·implant carve-out to the-

what was two hundred and twenty percent of Medicare 

and what could be two hundred by next year. Another 

point on that: Most what hospitals are looking at -

and am surges may do the same; physicians, too -

they're looking at what the other commercial payers 

are paying and what is BlueCross paying me, what is 

United paying me for this business, Those are their 

benchmarks for what they consider to be an appropriate 

payment. Medicare at two hundred percent is lower 

than what hospitals are typically paid on Medicare 
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outpatient, but, again, if that were the only factor 

driving this, then we wouldn't have been able to agree 

to it, but we obviously had to look at the plain 

numbers of what other states were looking at as far as 

percentages, and you just don't see many percentages 

above two hundred percent in the other states that we 

looked at. So there is some - there is an issue there 

about using Medicare, but we've sort of agreed to it 

because it's a transparent system, and, frankly, we 

couldn't find another system to tie it to. We looked 

at the State Health Plan. We looked at tying 

hospitals for workers' comp to their commercial plans, 

but none of that's transparent to payers; Medicare is. 

All their rules are published. The rates are 

published. You know what you're dealing with as a 

payer, and so a lot of that played a big part in 

driving what we eventually agreed to and recommended 

to the Commission. A few other notes - and these are 

more about comments and questions I've heard as we've 

been sitting here. There was some reference to a memo 

we had in - that the Hospital Association had in 2012 

or 2013 saying am surge is not in the legislation. 

That's- I probably wrote that. I don't remember 

that, but that's probably true. At the time we were 

dealing with this in the legislature, the focus just 
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at that time was physicians and hospitals, with the 

understanding that the Commission had the authority to 

deal with everybody else without us having to put it 

in legislation, so that's part of the thinking behind 

why that wasn't in the legislation. Another point 

where we are - we're still looking at it - and we put 

this in our comment letter - is we're still unclear on 

NCCI's analysis, and that's mostly because we don't 

know what documentation they used, what factors they 

looked at. We've had a consultant that does workers' 

camp Fee Schedules in other states, including Georgia 

and some of the other southern states, take a look at 

this. We're not saying it's not valid. We're just 

saying we don't know some of their assumptions yet, 

and we'll try and dig into that a little more this 

week and follow-up with you all by written comment on 

that. There was some comment about a hundred and 

forty-six percent national average, a hundred and 

fifty percent. We had a long discussion about that 

during the mediation and in the year or two leading up 

to mediation that while some reports, including WCRI, 

may show that as the average, you - so I think the ASC 

said you can't really compare a state to state. Some 

of these states carve out implants and treat those 

differently, and that makes a huge difference 
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comparing one state to another. We heard the same 

thing in South Carolina that the ASCs did after they 

passed a rate that low at a hundred and forty percent. 

I wasn't aware of what happened to the ASCs, but we 

knew the hospitals were exiting the market, didn't 

want to take the business anymore, and that did go 

through litigation there, too, I think, and may have 

been resolved by adding implants back into the hundred 

and forty percent. I forgot how it was resolved, but 

there was an issue with going to a rate that low. 

There was some discussion about ASC rates versus 

hospital outpatient rates, and, Commissioner Cheatham, 

I think you kind of seized on the difference there. A 

lot of that- it's all driven by Medicare, and the 

reason there's a difference in Medicare is because of 

the costs. The hospitals are going to have higher 

costs. That was true when we were billing charges, 

too. We're always going to have higher costs because 

we're bringing in the costs of the ED, operating the 

facility twenty-four/seven. There are a lot of 

overhead costs that go into everybody's rates whether 

it's a workers' comp payer or BlueCross making the 

payment. So Medicare has that difference there, but 

there are other reasons for that other than just the 

overhead. We had our consultant- and we'll follow-up 
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in more detail on this. We had our consultant look at 

over three thousand procedures that are done by ASCs 

and hospitals, and out of those - well, let me back up 

a minute. Medicare determines - looks at these costs 

in coming up with what they call a weight, and that 

weight goes into setting these rates. They set it for 

hospitals, am surges and probably any other facility 

that's on some kind of Medicare Fee Schedule. So we 

had our consultant look at the weights. There were 

about three thousand of them, and two thousand, nine 

hundred and fifty-two times the hospital outpatient 

rate - or weight was higher than the ASC weight. A 

hundred and twenty-five times it was the other way 

around. So I think what's driving that is that the 

procedures may look the same. It may be a knee 

surgery here and a knee surgery there, but you may 

have lab, imaging and other services that are working 

their way into the hospital outpatient procedure that 

aren't necessarily captured in the ASC procedure, so 

there's some- there's some cost reason for the 

difference there by Medicare. The thirty - I heard 

thirty-two and I heard thirty-seven procedures not 

covered by Medicare. I'm not - I'm not sure exactly 

what that is. If - it could be as John said. It's 

things that Medicare considers you to already be paid 
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for on the overall procedure rate. I don't know that. 

I haven't -we haven't looked at what those are. We'd 

be interested in knowing more about that. Certainly, 

if it's a full procedure and Medicare is not covering 

it, it needs to be paid for by workers' comp, but if 

it's something that's gotten- if it's a procedure 

that's been bundled up into a rate you're already 

being paid, that's a different issue that would have 

to be looked at, I think. I'll stop there. I've 

tried to tackle the questions I heard, but I don't 

know if you have more. 

CHAIRMAN ALLEN: Do you know what percentage of 

ASCs are hospital-owned in North Carolina? 

MR. JONES: I don't, but we think they're around 

half, maybe more. 

CHAIRMAN ALLEN: And I - and I believe the other 

Commissioners - heard - and, perhaps, we would learn 

for the first time at a recent WCRI conference that 

hospital-based ASCs are billing as outpatient 

entities. Is that correct? 

MR. JONES: That's correct. 

CHAIRMAN ALLEN: Okay. 

MR. JONES: Well, most of them are. Some of them 

bill the exact same way an SCA facility would bill. 

It depends on how they're structured and whether they 
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1 qualify under Medicare to do that. 

2 CHAIRMAN ALLEN: Okay. 

3 MR. JONES: So this is all driven by Medicare. 

4 CHAIRMAN ALLEN: Right. Is it equitable for a 

5 hospital-owned ASC to be billing at an outpatient rate 

6 when an ASC - or for the purpose of this question, an 

7 SCA-owned ASC is billing at a reduced rate? 

8 MR. JONES: Well, we think so because the hospital 

9 outpatient is capturing additional costs an ASC is not 

10 going to have . That's the overhead that's coming in 

11 from running the ED and the other facilities. There's 

12 also - there may also be - and I'm not familiar with 

13 them all, but there are requirements a hospital 

14 outpatient facility, even an ASC operating as an 

15 outpatient facility, has to meet that an ASC doesn't 

16 necessarily have to meet. Now I having said that, 

17 Congress has just changed the rule for off-campus 

18 hospital outpatient departments to put them on the 

19 same billing as an ASC, and that's because the 

2 0 hospital off-campus department doesn't have these ED 

21 costs and other things to work into their rate. So 

22 they're - Medicare is kind of going the other way. 

23 They're bringing the off-campus hospital outpatient 

24 rates down towards the ASC rate going forward. 

25 They've grandfathered in the existing facilities . 
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1 COMMISSIONER CHEATHAM: I just - a quick 

2 follow-up. You have.mentioned that there are certain 

3 requirements of outpatients - outpatient departments 

4 that differ from ASCs. Did I understand that 

5 correctly? 

6 MR. JONES: I believe that's right. Now I don't -

7 I don't - are you about to ask what they are or---? 

8 COMMISSIONER CHEATHAM: I am. 

9 MR. JONES: Okay. Well, we'll have to follow-up, 

10 and I think it's more being tied into the emergency 

11 department, having call ensured around the clock, 

12 certain clinical requirements of having your medical 

13 records tied into the hospitals. Some of that's going 

14 to drive costs, and some of the additional costs are 

15 just being driven by the overhead from the ED and 

16 other---

17 COMMISSIONER CHEATHAM: Okay. 

18 MR. JONES: ---facilities moving into that rate. 

19 COMMISSIONER CHEATHAM: That's enough. 

20 MR. JONES: Right. 

21 COMMISSIONER CHEATHAM: I just needed an example. 

22 CHAIRMAN ALLEN: The Fee Schedule in 2015 was a 

23 substantial reduction for all medical facilities. How 

24 has that gone? 

25 MR. JONES: It didn't go well when I informed my 
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members about it, but they've - as far as I know, 

they've learned to live with it. The payment issues 

we were anticipating have not been as bad as we 

expected because no one else - BlueCross, no one else 

uses Medicare as their fee payment system, and so the 

concerns were, were the payers ever going to be able 

to tap into the Medicare system and figure out the 

payments. And there have been some issues with it, 

but I think most of the larger payers have it figured 

out. 

CHAIRMAN ALLEN: Do you have any information 

regarding how it has affected patient care in any way 

or changed site of service selection? 

MR. JONES: We wouldn't know about any change 

between hospital outpatient and am surge. I don't 

think it has created access problems, at least not 

among our members that we know of. 

CHAIRMAN ALLEN: Yeah. Are there any hospitals 

that you're aware of that are refusing or choosing not 

to take workers' compensation patients due to the 

reduction in fees? 

MR. JONES: Not that we've heard. 

CHAIRMAN ALLEN: Okay. 

COMMISSIONER CHEATHAM: And I presume all 

hospitals are continuing to take Medicare patients? 
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1 MR. JONES: They all - out of all of them that I 

2 know take Medicare. 

3 COMMISSIONER CHEATHAM: Just as they - I mean, 

4 there's no denial of access to care there that you 

5 know of? 

6 MR. JONES: Right. It's- that's a much bigger 

7 volume, and that's part of the reason they will 

8 continue taking it at lower rates. Yeah. 

9 CHAIRMAN ALLEN: All right. Thank you, sir. 

10 MR. JONES: Thank you. 

11 CHAIRMAN ALLEN: We would like to take about a 

12 ten-minute recess, see if there are any follow-up 

13 questions for the other participants. So we'll go off 

14 the record, and everyone will stand at ease for about 

15 ten minutes, so we'll get back on the record about two 

16 ten. 

17 (OFF THE RECORD) 

18 

19 

20 

21 

22 

23 

24 

25 

CHAIRMAN ALLEN: All right. We're back on the 

record. Before we go into any additional questions, 

it's my understanding no other persons have signed up 

to speak. Is that consistent with everybody's views 

here? All right. There are a few additional 

questions, and, first of all, this is directed at SCA. 

The independent analysis - we do not seem to have 

received that here at the Commission. Can that be 
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1 forwarded to us? It's referenced---

2 MS . SMITH: I---

3 CHAIRMAN ALLEN: Yes, please come. 

4 MS. SMITH: Yeah. Sorry. I think what we 

5 provided was the broad range numbers, so how the 

6 analysis was conducted is we took the NCCI modeling, 

7 you know, because they take the percentage of what 

8 ASCs are within the Medical Fee Schedule, what the 

9 savings or costs would be; then they apply the 

10 discount based on the outliers, so fifty percent 

11 discount on reduction, eighty percent increase based 

12 on a Fee Schedule increase. We used that methodology 

13 and gave you the high top line numbers, but we'll be 

14 more than happy to provide the more granular data, and 

15 I think that will help, and maybe even getting NCCI 

16 involved and using some of the data from the ASC 

17 community that they can provide to NCCI and using that 

18 data to provide - I think that may give you all a 

19 better baseline. 

20 CHAIRMAN ALLEN: Yes, if you would provide that 

21 data. What's a reasonable timeframe for that---

22 MS. SMITH: I'll have to check with---

23 CHAIRMAN ALLEN: ---to be produced? 

24 MS. SMITH: I'll have to check with SCA and I 

25 think some of the other providers, but we'll get back 
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with you tomorrow on the timeline. 

CHAIRMAN ALLEN: Very well. If you could let 

Kendall Bourdon know that information, please. 

MS. SMITH: Sure. Thank you. 

CHAIRMAN ALLEN: Okay. And, also, are y'all aware 

of any circumstance where an SCA has stopped providing 

care to injured workers in states that have a lower 

than two hundred percent rate? 

MS. SMITH: Yeah, that's a great question as well, 

Chairman Allen. I think what we would like to be able 

to provide - and I think some analysis that should be 

conducted prior to moving into a new schedule is when 

you look at these averages - what, the hundred and 

thirty, the hundred and forty percent ASC - is what 

happened in those states to patients getting care on 

ASCs' markets. For instance, in Texas, when Texas did 

some pretty significant cuts, both on the HOPD and ASC 

Fee Schedule, ASC stopped seeing patients, so there 

were some real negative consequences, and so I know 

there are some deadlines coming up on the lOth, but 

maybe it's something we should do a deeper dive in to 

see what happened and how injured workers' access to 

care and ASCs were impacted when those rates went to a 

certain level. I think that's an important analysis 

because we can talk about a hundred and thirty, a 
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hundred and fifty, a hundred and seventy; the real 

question is when you move to that rate, what does it 

do to access? And I think the only way you can do 

that is to go back in some of these states and look at 

some historical context. There was some data that was 

provided in Hawaii. Texas referred- used this data 

in their - when they went through these Fee Schedule 

changes where you saw some real changes in the quality 

of providers when the Fee Schedule was reduced. You 

ended up - you may have some providers out there 

providing the care, but they're not necessarily the 

quality of care, and you're not getting the clinical 

outcomes, but Hawaii did do some pretty extensive 

research on that, and we'll be more than happy to 

provide that to the Commission for you to look at. 

CHAIRMAN ALLEN: Yes, if you would, and also 

provide the data from other states to the degree that 

y'all have that. That would be very helpful. 

MS. SMITH: Just a caveat on that. It is very, 

very difficult to get workers' comp data because the 

carriers hold it and NCCI holds it, and so maybe the 

Commission can help assist in that matter as far as 

finding - getting us some access to the Medical Fee 

Schedule component of the whole workers' comp spend 

historically and what portion of that was ASCs. Maybe 
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we can- it's just very, very difficult. It's a very 

opaque data system - data set. 

CHAIRMAN ALLEN: Okay. I understand. If you 

could, walk us through the site of service selection 

process and how parity between hospital outpatients' 

and ABC rates is so important in that. So, you know, 

we're- we don't operate in the environment where 

y'all are coming from, obviously, so it's hard for us 

to understand. We'd like to have y'all have the 

opportunity to explain that. 

MS. COLLINS: Yeah. I mean I think I understand 

what you're saying, and it's a good question. I think 

that where we're coming from is that, again, we think 

that we should be paid in our environment the same as 

the care that's provided in other environments. And 

as far as how that limits determination of where care 

is administered, I think a physician is going to 

choose to go to the most convenient place that he can 

go, and I think, for example, if he has the ability to 

come to an ambulatory surgery center, that ambulatory 

surgery center is not reimbursed at a level that 

allows the costs of that care to be covered, those 

cases are going to go to the hospital. They're going 

to go to the hospital environment, and that's the part 

that we could control if we were paid equitably. 
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CHAIRMAN ALLEN: And is there any documentation 

showing the asserted delay in care that is alleged 

because of the differential in rates? 

MS. COLLINS: I don't know that there's anything 

specific---

MS. SMITH: Yeah. So it---

MS. COLLINS: ---to North Carolina. 

MS. SMITH: Yeah. And we can - this all goes back 

to data sets. I think a broader question is that we -

the ability for this sector - or for providers to get 

data to give you the answers that you're asking is so 

limited because of who holds that data set, but we 

can- we'll do our best to try to find you some 

answers on - I know that SCA has some internal 

return-to-work statistics, care statistics. I do just 

want to touch on one point that was brought up during 

the earlier discussion, and that's just some questions 

about HOPDs, hospital outpatient, hospital-owned ASCs, 

you know, SCA ASCs, other ASCs. An ASC is a licensed 

legal entity, and if a hospital owns an ASC, they own 

a Medicare-certified ASC, and if they are billing at 

HOPD rates, they are - they basically are committing 

Medicare fraud. They have to bill at the ASC Fee 

Schedule rate. Now a hospital can have an outpatient 

center, and it can be - if they want to call it 
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ambulatory surgery center, that's fine, but it's - if 

it's not a licensed Medicare-certified ASC, it is an 

HOPD and they're billing at the higher rate, so I 

think it's real - and physicians cannot have ownership 

in HOPDs. The hospitals can have ownership in ASCs, 

so there's -they are very distinct legal entities, 

and there's no squishiness on how you bill because it 

is set up by - an ASC is a Medicare-certified facility 

and the licensing is such, so I just wanted to provide 

that clarity. 

CHAIRMAN ALLEN: Okay. 

COMMISSIONER CHEATHAM: I've got a couple of 

questions. Sorry. I want to go back to a statement 

that I believe maybe Ms. Smith made that - you know, 

we talked about the different percentages as 

multipliers and the real question being what does that 

do to access. I'm really interested in what does that 

do to revenues. When you were at the sixty-seven 

percent level, what multiplier of a Medicare rate 

would it have taken to break even? 

MS. SMITH: I don't think- I don't have that 

historical data, and I think it varies from ASC to 

ASC. I think it depends on the provider. So I 

think - is - so your question is as far as what would 

a - what would that revenue rate have been translated 
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1 to an ASC Schedule, right, and that's what you---? 

2 COMMISSIONER CHEATHAM: Translated to a multiplier 

3 times---

4 MS. SMITH: Multiplier, right, right. 

5 COMMISSIONER CHEATHAM: ---the Medicare rate. 

6 MS. SMITH: Right. And we don't -I don't have 

7 that data with me, but we can - but we---

8 COMMISSIONER CHEATHAM: Could you get it? 

9 MS. SMITH: I think we can try. Yeah. 

10 COMMISSIONER CHEATHAM: I'd be very excited. That 

11 would be great. 

12 MS. COLLINS: And please understand that our goal 

13 is not to break even at that rate. 

14 MS. SMITH: Yeah. 

15 MS. COLLINS: That's not our goal, even remotely. 

16 COMMISSIONER CHEATHAM: Right. I understand that, 

17 but I think that would be helpful and---

18 MS. SMITH: Well, I - what I can provide for you 

19 is the analysis that we did based on going to a two 

20 hundred - to going to a parity with the HOPD based on 

21 bill charges to the two hundred percent of Medicare 

22 HOPD starting in '17, and that would be a forty 

23 percent reduction in savings to the workers' comp 

24 system. 

25 COMMISSIONER CHEATHAM: I'm probably less 
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1 interested in that than my other question, but okay. 

2 MS. SMITH: But I think it's almost relatable, but 

3 I think - so we can back out that data for you because 

4 if we can - if we can show savings based on a Medicare 

s Fee schedule from bill charges, then we can probably 

6 provide what that rate may have been. Now, given that 

7 the codes have changed, the payment underlying 

8 Medicare codes have changed from year to year because 

9 of CMS's annual adjustments to the Fee Schedule every 

10 calendar year. 

11 COMMISSIONER CHEATHAM: Do you generally agree 

12 that your overheads at ASCs are less to some---

13 MS. SMITH: Oh, I can't---

14 COMMISSIONER CHEATHAM: ---magnitude than hospital 

15 outpatient? 

16 MS. COLLINS: I'm sorry. I was talking to 

17 (inaudible) . 

18 MS. SMITH: Oh. I - no, she asked if the overhead 

19 is less in an ASC than a hospital. I think - I think 

20 that is a generally discussed - that is a general 

21 assumption, yeah, but I---

22 

23 

24 

25 

COMMISSIONER CHEATHAM: Do you know---

MS. SMITH: ---don't think that's---

COMMISSIONER CHEATHAM: ---how much less? 

MS. SMITH: ---relevant to the workers' comp 
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1 system because I don't - I don't think the employer 

2 should be subsidizing a - you know, should they be 

3 subsidizing a hospital emergency room? So, you know, 

4 I think you have to look at it in the context of care 

s to workers, right, and getting injured workers back, 

6 and there's always all these other issues of uninsured 

7 patients and, you know, the overhead that hospitals do 

s have because they are, you know, Charity Care, and 

9 they are those emergency room providers, but I think 

10 in the context of a workers' comp system we have to 

11 talk at - what is at heart is getting injured workers 

12 back on the job as quickly as possible, which saves 

13 employers money. 

14 COMMISSIONER CHEATHAM: So do you have any idea 

15 what the difference in overhead percentage might be? 

16 MS. SMITH: I don't. 

17 COMMISSIONER CHEATHAM: No? 

18 MS. SMITH: No. 

19 COMMISSIONER CHEATHAM: Have you had any access to 

20 care issues for just Medicare patients at all? 

21 MS. SMITH: Well, Medicare is a totally different 

22 patient population. 

23 

24 

25 

COMMISSIONER CHEATHAM: I agree. 

MS. SMITH: Right. 

COMMISSIONER CHEATHAM: I've recently become well 
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aware of that. Thank you. 

MS. SMITH: I just - I - it's just a different - I 

think it's a different patient population. There 

are - there are---

COMMISSIONER CHEATHAM: But there are no access to 

care issues for Medicare in the ASCs? 

MS. SMITH: I can't answer specifically to ASCs, 

but I can answer on a more broadly point. I think if 

you just moved into Medicare, what you are - you will 

find is that there are a lot of providers that don't 

take Medicare, and it is a problem that policymakers 

contemplate all the time, is - you know, with the 

spend in the Medicare Program and making sure 

reimbursement is sufficient in guaranteeing access and 

what we have seen specifically in the Medicare 

Program - and we can provide that data to you - is 

providers leaving the Medicare system because it 

doesn't reimburse high enough. You see it in 

cardiology. You see it in general practitioners. You 

see it across the board in the provider spectrum that 

they are withdrawing from the Medicare system because 

it doesn't reimburse at a higher- a high enough level 

to cover their costs, so we'll be more than happy to 

provide that data - how many providers are leaving the 

general Medicare system because of low reimbursement. 
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And washington is actually taking this into 

consideration. They're moving to all these 

alternative payment models and, you know, bundled 

payments and - because they know - they're trying to 

address this. 

COMMISSIONER BALLANCE: Are ambulatory surgical 

centers more likely than, say, hospitals or hospital 

outpatient facilities to be located in rural, 

underserved areas? 

MS. SMITH: You can answer that? 

MS. COLLINS: No, not typically. We're seeing 

actually more and more of those models; obviously, 

very restricted in a CON state, as you all know. 

Typically, they're located within about a three-mile 

radius of a hospital. 

COMMISSIONER BALLANCE: Thank you. 

MS. COLLINS: And we do take care of Medicare 

patients. I want to make sure you know that. 

MS. SMITH: Yeah, yeah, yeah. 

CHAIRMAN ALLEN: And I have a follow-up to 

Commissioner Ballance's question. Does SCA have any 

facilities that are in a rural or underserved area? 

MS. COLLINS: Well, I'm going to offend one of my 

facilities that's represented here, but, yes, we do. 

we have - in Wilson, North Carolina. 
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1 CHAIRMAN ALLEN: Wilson. Okay. No further 

2 questions, so we will go off the record momentarily. 

3 I want to thank everybody for being here today and the 

4 comments that we've received and the material that has 

s been provided to date and will be provided after 

6 today's date. It has been especially helpful, and, 

7 you know, the Commission will take it under 

8 consideration, and, you know, if you're going to be 

9 submitting any additional comments, as I stated 

10 before, be sure to check in with Kendall Bourdon to do 

11 that. Also, we have a rulemaking list serve that 

12 Kendall helps maintain. I would suggest that you 

13 sign-up for that as well to be apprised of any 

14 rulemaking developments, you know, whether in regards 

15 to this or any other things, including E-filing. we 

16 have some rules that are upcoming with that. So, with 

17 all that said, thank you all for being here and thanks 

18 for coming. We'll go off the record. 

19 (WHEREUPON, THE HEARING WAS ADJOURNED.) 

20 RECORDED BY MACHINE 

21 TRANSCRIBED BY: Lisa D. Dollar, Graham Erlacher and 

22 Associates 

23 

24 

25 

GRAHAM ERLACHER & ASSOCIATES 
3504 VEST MILL ROAD- SUITE 22 

WINSTON-SALEM, NORTH CAROLINA 27103 
336/768-1152 
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Full Commission Public Hearing. October 3. 2016 i 

1 STATE OF NORTH CAROLINA 

2 COUNTY OF GUILFORD 

3 C E R T I F I C A T E 

4 I, Kelly K. Patterson, Notary Public, in and for the 

5 State of North Carolina, County of Guilford, do hereby 

6 certify that the foregoing fifty-six (56) pages prepared 

7 under my supervision are a true and accurate transcription 

8 of the testimony of this trial which was recorded by Graham 

9 Erlacher & Associates. 

10 I further certify that I have no financial interest in 

11 the outcome of this action. Nor am I a relative, employee, 

12 attorney or counsel for any of the parties. 

13 WITNESS my Hand and Seal on this 5th day of October 

14 2016. 

15 My commission expires on December 3, 2018. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~IS·~""\ 
NOTARY PUBLIC 

GRAHAM ERLACHER & ASSOCIATES 
3504 VEST MILL ROAD- SUITE 22 

WINSTON-sALEM, NORTH CAROLINA 27103 
336/768-1152 
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PROPOSAL TO THE NORTH CAROLINA INDUSTRIAL COMMISSION 
TO AMEND PARTIALLY INVALID RULE 04 NCAC lOJ .0103 

September 26,2016 

To: Kendall Bourdon 
IC Rulemaking Coordinator 
North Carolina Industrial Commission 
Delivered via email to kendall.bourdon@ic.nc.gov 

Pursuant to the North Carolina Industrial Commission's September 2, 2016 
Notice of Public Comment Meeting, Surgical Care Affiliates, LLC ("SCA") respectfully 
submits the following proposal, which addresses fees for institutional services in 
Workers' Compensation cases. This proposed amendment addresses the maximum 
allowable amounts for services provided by ambulatory surgical centers ("ASCs") in 
Workers' Compensation cases under North Carolina's Workers' Compensation Act. 

As an initial matter, the Commission's attempted adoption of a new fee schedule 
for ambulatory surgical center services as set forth in 04 NCAC 1 OJ. 01 03(g) and (h) 
(also referenced in 04 NCAC lOJ. 0103(i)), and the amendment of the Prior Rule, 
specifically 04 NCAC !OJ :Ol0l(d)(3), (5), and (6) has already been declared invalid and 
rendered ineffective by the Wake County Superior Court's August 9, 2016 Order in 
Surgical Care Affiliates, LLC v. N.C. Industrial Commission (16 CVS 00600). The 
Commission has proceeded with its request for proposed amendments as if this judicial 
decision was not made. Similarly, the cost analysis requested by the Commission 
wrongly compares new ASC fee schedules to the ASC fee schedule that has been 
declared invalid. As a result, NCCI improperly overstates the costs and understates the 
potential savings of a change to the ASC fee schedule. 

SCA manages seven ambulatory surgical centers in North Carolina and has an 
ownership interest in each of these centers through wholly-owned subsidiary corporations 
(hereinafter "SCA ambulatory surgical centers"). The SCA ambulatory surgical centers 
are located throughout North Carolina and include Blue Ridge Day Surgery in Raleigh, 
Charlotte Surgery Center, Fayetteville Ambulatory Surgical Center, Greensboro Specialty 
Surgery Center, Surgical Center of Greensboro, The Eye Surgery Center of the Carolinas 
in Southern Pines, and Eastern Regional Surgical Center in Wi lson. 

SCA'S REQUESTED AMENDMENT OF THE COMMISSION'S 
PARTIALLY INVALIDATED RULE 04 NCAC 10J .0103 

The Commission's partially invalidated Rule 04 NCAC IOJ .0103 addresses fees 
for institutional services under North Carolina's Workers' Compensation Act and 
includes a schedule of maximum reimbursement rates for some of the services provided 
by ASCs. The schedule set forth in this regulation only addresses surgical procedures 
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that are covered under the Medicare program and does not include surgical procedures 
that can be and are performed in ASCs but are not covered under Medicare. 

The amendment proposed by SCA addresses procedures that are not currently 
covered in this regulation and changes the schedule of maximum reimbursement rates for 
ASCs to align with the reimbursement rates set for hospital outpatient departments. This 
alignment of reimbursement schedules allows for site-of-service decisions to be based 
solely on clinical judgment, quality outcomes, and scheduling efficiency-all for the sole 
benefit of the injured worker. 

For those services that are covered under Medicare, the invalid fee schedule 
contains reimbursement that is inadequate and that would create a significant disparity 
between ASCs and hospital outpatient departments for the same services. As previously 
recognized by the Commission, the disparity in reimbursement could cause changes to 
referral patterns and where services are utilized. 

To effectuate these needed revisions to the invalid fee schedule under the 
regulation, SCA proposes that 04 NCAC I OJ .0103 be amended so that subsections (g) 
and (h) and relevant portions of subsection (i) of 04 NCAC I OJ .0 I 03 (effective April I, 
20 15) are deleted as shown in the attachment and that the following proposed subsection 
(g) is substituted to read as follows: 

(g) For those procedures for which CMS has established a 
Medicare rate, the schedule of maximum reimbursement 
rates for services provided by ambulatory surgical centers 
("ASC") should be the same as the schedule of maximum 
reimbursement rates for hospital outpatient institutional 
services as set forth in sub-part (c) above. For those 
procedures for which CMS has not established a Medicare 
rate for hospital outpatient institutional services, the 
maximum allowable amounts for services provided by 
ASCs shall be 50% of billed charges up to a cap of 
$30,000. Charge master increases will be limited to 0% 
increase for these procedure codes for the first 3 years, or a 
revenue neutral adjustment will be applied to the percent of 
charge paid. 

See Attachment (redline of revised 04 NCAC 1 OJ .0 I 03). 

SCA's proposed amendment to the regulation serves to align payments for 
ambulatory surgical procedures with the Medicare fee schedule while at the same time 
acknowledging that Medicare has not created an allowance for certain procedures that are 
routinely and safely provided to non-Medicare patients in the ASC setting. As such, SCA 
is proposing a rate for these services that is consistent with the resources and time 
involved in providing such procedures. In order to limit the uncertainty of the insurers' 
exposure on reimbursement, charge master increases will be limited to 0% increase for 
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these procedure codes for the first 3 years, or a revenue neutral adjustment will be applied 
to the percent of charge paid. 

The amendment of 04 NCAC 1 OJ.O 103 is needed for two reasons: 

First, the ASC Medicare fee schedule does not cover all procedures that were 
being performed prior to the enactment of the invalid fee schedule on April 1, 2015 and 
that can be performed in ambulatory surgical centers. Currently, injured workers are 
receiving these surgical services in the more expensive inpatient hospital setting. 
Receiving these services in an inpatient hospital setting often takes longer to schedule 
than scheduling the same procedure in an ambulatory surgical center, resulting in delays 
to injured workers from receiving needed surgical services. The failure to address all 
surgical procedures in the fee schedule has also resulted in confusion and a failure by 
some carriers to provide any reimbursement to the SCA ambulatory surgical centers for 
procedures it has traditionally provided to injured workers because they are not covered 
under the ASC Medicare fee schedule. 

Second, the reduction in rate for ambulatory surgical services in the invalid fee 
schedule contained in the current version of 04 NCAC 10J .0103 is insufficient to meet 
the requirements set forth in N .C. Gen. Stat. § 97-26(a). Ambulatory surgical centers are 
currently not being reimbursed equitable fees, and injured workers are not being provided 
services consistent with the timing or standard of care intended by the Workers' 
Compensation Act. Further, because SCA and other free standing ambulatory surgical 
centers were not involved in the process of developing new fee schedules that are set 
forth in the regulation, the Commission did not have any information that would have 
been useful in determining reimbursement for ambulatory surgical centers, which would 
include the administrative burdens related to scheduling, approval, claims processing and 
collections, the additional expenses related to caring for traumatic injuries in a timely 
manner, and the financial risk related to delayed payment due to litigation that is carried 
by a provider when caring for injured workers. Importantly, injured workers treated by 
ambulatory surgical centers have significantly better quality outcomes and improved 
return-to-work metrics. These benefits are not considered in the September 19, 2016 cost 
analysis. 

The amendment being proposed by SCA would have a positive effect on the 
procedures of the Commission because it will eliminate the confusion that currently 
exists whereby some insurance carriers have determined that some procedures currently 
being performed at ambulatory surgical centers are not covered in the current invalid fee 
schedule based on ASC Medicare rates. 

Additionally, the proposed fee schedule for ambulatory surgical centers will have 
the added positive effect of lowering the costs for some surgical procedures that are 
currently provided in a hospital inpatient setting by ensuring that those procedures can be 
reimbursed in ambulatory surgical centers at a lower cost. This proposed regulation has 
also been drafted to allow the State, on an ongoing yearly basis, to manage only one fee 
schedule across all outpatient surgical settings, including ASCs and hospital outpatient 
departments. 
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As noted by the Commission, discrepancies in payments between ambulatory 
surgical centers and hospital outpatient departments would "potentially diminish the pool 
of doctors available to treat injured employees, and reduce the quality and timeliness of 
care. That impact will likely be most severely realized in our State's more rural areas, 
where the quality and availability of effective treatment is already a greater concern."1 

SCA agrees with the Commission that the only way to ensure injured workers access to 
high-quality, effective care is to create parity between the ASC and hospital outpatient 
fee schedules. 

Lastly, there is precedence in North Carolina that ASCs and hospital outpatient 
were reimbursed in a similar manner. As noted in the Commission's prior Rule, 
compensation effective January 1, 2013 for ambulatory surgical centers and hospital 
outpatient departments was set at 79% of billed charges and, effective April 1, 2013, 
payments to "Hospital outpatient and ambulatory surgery ... shall be reduced by 15 
percent. "2 

COST ANALYSIS OF SCA'S REQUESTED AMENDMENT OF THE 
COMMISSION'S PARTIAL INVALIDATED RULE 04 NCAClOJ .0103 

At the request of the Commission, the North Carolina Rate Bureau ("NCRB") and 
the National Council of Compensation Insurance ("NCCI") provide a cost analysis for 
hypothetical ASC fee schedules for workers compensation cases. As stated in the 
Commission's Notice of Public Comment Meeting, the purpose of requesting the cost 
analysis was "to take public comment on and consider rulemaking options to address the 
effects of the August 9, 2016 court decision invalidating the April 1, 2015 medical fee 
schedule provisions for ambulatory surgical centers." 

As noted in the August 9, 2016 court decision, the "Commission's attempted 
adoption of a new fee schedule for ambulatory surgical center services, but limited solely 
to those services, as set forth in 04 NCAC 101. 0103(g) and (h) (also referenced in 04 
NCAC 1 OJ. 01 03(i)), and the amendment of the Prior Rule, specifically 04 NCAC 1 OJ 
.0101(d)(3), (5), and (6), to the extent that the amendment removed the old fee schedule 
for ambulatory surgical centers, are invalid and of no effect."3 

As detailed in the NCRB's and NCCI's "ANALYSIS OF ALTERNATIVES TO 
THE NORTH CAROLINA AMBULATORY SURGICAL CENTER FEE SCHEDULE 
PROPOSED TO BE EFFECTIVE JANUARY 1, 2017 ," the estimated overall impact of 
six different ASC fee schedule scenarios estimates the overall impact of the proposed fee 

1 North Carolina Industrial Commission, Memorandum Of Law In Support of Motion To 
Stay, August 17, 2016. 
2 http://www.ic.nc.gov/ncic/pages/statute/rule407.htm. 
3 http://www.ic.nc.gov/080916RidgewayDecision.pdf. 
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schedule changes between -0.4% (-$8.0M) and +1.1% (+$21.0M).4 However, SCA 
objects to the findings in NCCI's analysis. 

Specifically, NCCI improperly uses the invalid ASC fee schedule as the baseline 
for calculating the cost or saving related to the proposed changes. The ASC fee schedule 
required by the August 9, 2016 court decision reimburses providers at 67.15% of billed 
charges. The NCCI analysis uses the invalid ASC fee schedule reimbursement of 210% 
of Medicare ASC rates as the baseline for the proposed fee schedule changes. Therefore, 
NCCI's analysis using the invalid fee schedule understates the total impact on the overall 
workers compensation system when adopting a ASC fee schedule that reimburses ASC at 
a lower rate than the current fee schedule reimbursement of 67.15%. 

SCA conducted independent analysis using internal data and NCCI's 
methodology to evaluate the impact of SCA's proposed fee schedule change from the 
current ASC fee schedule reimbursement rate of 67.15% of billed charges to the 2017 
Service Year reimbursement rate of 200% of HOPD Medicare. The analysis concluded 
that the resulting overall savings in 2017 to the overall workers comp system would be 
$8.8M (-0.5%). The NCCI report using the invalid fee schedule suggests an overall 
workers comp system cost increase by $21M (1.1%). 

SCA also questions why the September 9, 2016 NCCI analysis uses written 
premiums including the self-insurance market when the past two reports NCC1 presented 
analyzing fee schedule changes did not include the self-insurance market written 
premium data. By including the self-insurance market written premiums, the dollar cost 
associated with a fee schedule increase are overstated and dollar savings are understated 
when there is a fee schedule reduction relative to analysis that did not include the self­
insurance market written premium data.5 

OTHER RELEVANT INFORMATION 

The Commission's Notice of Public Comment Meeting indicates that proposals 
should assume an effective date as early as January 1, 2017, which is not feasible . The 
process of promulgating a permanent rule takes significantly longer than three months. 
See N.C. Gen. Stat. § 150B-21.2. Before a rule becomes effective, the Commission is 
required to prepare or obtain a fiscal note, publish the proposed rule and fiscal note, 
accept public comments on the proposed rule and fiscal note for at least 60 days, and then 
submit the proposed rule to the Rules Review Commission for its review and approval. 

4 The NCIC requested four different scenarios. NCCI included two additional fee 
schedule scenarios. No explanation was provided by the NCIC or NCCI on why 
additional payment scenarios were included. 
5 The September 19, 2016 NCCI study reports: "This figure includes self-insurance." 
The NCCI March 29, 2016 and December 4, 2014 studies state: "This figure does not 
include self-insurance." 
6 The NCCI September 19, 2016 analysis also assumes the fee schedule to be effective 
January 1, 2017. 
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If the Commission is assuming that a proposed rule changing the fee schedule for 
ASCs could be adopted as a temporary or emergency rule, the Commission is incorrect. 
The criteria that set forth when a temporary or emergency rule can be adopted are not 
applicable. See N.C. Gen. Stat. §§ 21.1 and 2l.IA. There is no unforeseen threat to the 
public health, safety, or welfare and the Superior Court Decision concluding that the fee 
schedule used prior to April I, 2015 is the valid fee schedule for ASCs does not require 
that the Commission engage in rulemaking to change the ASC fee schedule. 

Respectfully submitted this 26th day of September 2016. 

Kelli Collins, Vice President Operations 
Surgical Care Affiliates, LLC 
3820 North Elm Street #102 
Greensboro, NC 27455 
(336) 854-1663 office 
(336) 202-6681 mobile 
(866) 367-3168 fax 
kelli.collins@scasurgery.com 
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RED LINE OF PARTIALLY INVALID RULE 

04 NCAC IOJ .0103 FEES FOR INSTITUTIONAL SERVICES 
(a) Except where otherwise provided, maximum allowable amounts for inpatient and outpatient institutional 
services shall be based on the current federal fiscal year's facility-specific Medicare rate established for each 
institutional facility by the Centers for Medicare & Medicaid Services ("CMS"). "Facility-specific" rate means the 
all-inclusive amount eligible for payment by Medicare for a claim, excluding pass-through payments. 
(b) The schedule of maximum reimbursement rates for hospital inpatient institutional services is as follows: 

(1) Beginning April!, 2015, 190 percent of the hospital's Medicare facility-specific amount. 
(2) Beginning January 1, 2016, 180 percent ofthe hospital's Medicare facility-specific amount. 
(3) Beginning January 1, 2017, 160 percent ofthe hospital's Medicare facility-specific amount. 

(c) The schedule of maximum reimbursement rates for hospital outpatient institutional services is as follows: 
(1) Beginning April!, 2015, 220 percent of the hospital's Medicare facility-specific amount. 
(2) Beginning January 1, 2016, 210 percent of the hospital's Medicare faci lity-specific amount. 
(3) Beginning January 1, 2017, 200 percent ofthe hospital's Medicare facility-specific amount. 

(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable amounts for institutional 
services provided by critical access hospitals ("CAH"), as certified by CMS, are based on the Medicare inpatient per 
diem rates and outpatient claims payment amounts allowed by CMS for each CAH facility. 
(e) The schedule of maximum reimbursement rates for inpatient institutional services provided by CAHs is as 
follows : 

(1) Beginning April 1, 2015, 200 percent of the hospital's Medicare CAH per diem amount. 
(2) Beginning January 1, 2016, 190 percent of the hospital's Medicare CAH per diem amount. 
(3) Beginning January 1, 2017, 170 percent of the hospital's Medicare CAH per diem amount. 

(f) The schedule of maximum reimbursement rates for outpatient institutional services provided by CAHs is as 
follows: 

(1) 
(2) 

Beginning April 1, 2015, 230 percent of the hospital's Medicare CAH claims payment amount. 
Beginning January 1, 2016, 220 percent of the hospital's Medicare CAH claims payment amount. 

(3) Beginning January 1, 2017, 210 percent of the hospital's Medicare CAH claims payment amount. 
(g) ·Netvi'ithstalldillg Paragraphs (a) threugh (f) ef this Rule, the maJdm11m allewaele amei!Hts fer iHstitutieHal 
services pre·tided by ameulatef)' stugical ceHters ("ASC") shall be eased ell the Medieare ASC reimbursement 
ameuHt determiHed by applyiHg the mast receHtly adapted aHd effecti't'e Medicare Payment System Pelieies fer 
SePtices Fumished iH Ambulatef)' Surgieal CeHters aHd OutpatieHt Prespeetive PaymeHt System reimbursemeHt 
fermula aHa faeters as publishee aHHually iH the Federal Register ("the Medicare ASC facility specifie ameutit"). 
Reimbursement shall be based ell the fHlly implemellted payment amouHt ill Aedellt:IHHl AA, FiHal ASC Ceveree 
Surgical Precedures fer CY 2Ql5, aHd AddeHdum BB, FiHal ASC Ce.,•ered Ancillary Services lHtegral te Cevered 
Surgical Precedures fer 2Q 15, as published in the Federal Register, or their s11ceessers. 
(g) For those procedures for which CMS has established a Medicare rate, the schedule of maximum reimbursement 
rates for services provided by ambulatory surgical centers (''ASC") should be the same as the schedule of maximum 
reimbursement rates for hospital outpatient inst itutional services as set forth in sub-part (c) above. For those 
procedures for which CMS has not established a Medicare rate for hospital outpatient institutional services, the 
maximum allowable amounts for services provided by ASCs shall be 50% of billed charges up to a cap of $30,000. 
Charge master increases will be limited to 0% increase for these procedure codes for the first 3 years, or a revenue 
neutral adjustment will be applied to ti1e percent of charge paid. 
(h) The schedule ef maximum reimbursement rates fer illstitutienal sep,riees preYided by ambulatef)' surgical 
eenters is as fellews: 

( 1) BegiHHiag April 1, 2Q 15, 22Q pereent efthe Meeicare ASC facilit)' specifie ameullt. 
(2) Begillning JallUaf)' 1, 2Gl6, 21Q percent efthe Medicare ASC faci lity specific ameunt. 
(3) Begillnillg JallUaf)' l, 2Gl7, 2QQ percent efthe Medicare ASC faci lity specific anwunt. 

(h) If the facility-specific Medicare payment includes an outlier payment, the sum of the facility-specific 
reimbursement amount and the applicable outlier payment amount shall be multiplied by the applicable percentages 
set out in Paragraphs (b), (c), (e), and (f), an4-(flj of this Rule. 
(i) Charges for professional services provided at an institutional facility shall be paid pursuant to the applicable fee 
schedules in Rule .0102 ofthis Section. 
U) If the billed charges are less than the maximum allowable amount for a Diagnostic Related Grouping ("DRG") 
payment pursuant to the fee schedule provisions of this Rule, the insurer or managed care organization shall pay no 
more than the billed charges. 
(k) For specialty facilities paid outside Medicare's inpatient and outpatient Prospective Payment System, the 
payment shall be determined using Medicare's payment methodology for those specialized facilities multiplied by 
the inpatient institutional acute care percentages set out in Paragraphs (b) and (c) ofthis Rule. 
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PROPOSED RULE 

04 NCAC lOJ .0103 FEES FOR INSTITUTIONAL SERVICES 
(a) Except where otherwise provided, maximum allowable amounts for inpatient and outpatient institutional 
services shall be based on the current federal fiscal year's facility-specific Medicare rate established for each 
institutional facility by the Centers for Medicare & Medicaid Services ("CMS"). "Facility-specific" rate means the 
all-inclusive amount eligible for payment by Medicare for a claim, excluding pass-through payments. 
(b) The schedule of maximum reimbursement rates for hospital inpatient institutional services is as follows: 

{I) Beginning April!, 2015, 190 percent ofthe hospital's Medicare facility-specific amount. 
(2) Beginning January I, 2016, 180 percent ofthe hospital's Medicare facility-specific amount. 
(3) Beginning January I, 2017, 160 percent of the hospital's Medicare facility-specific amount. 

(c) The schedule of maximum reimbursement rates for hospital outpatient institutional services is as follows: 
(I) Beginning April! , 2015,220 percent ofthe hospital's Medicare facility-specific amount. 
(2) Beginning January I, 2016,210 percent ofthe hospital's Medicare facility-specific amount. 
(3) Beginning January I, 2017, 200 percent of the hospital's Medicare facility-specific amount. 

(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable amounts for institutional 
services provided by critical access hospitals ("CAH"), as certified by CMS, are based on the Medicare inpatient per 
diem rates and outpatient claims payment amounts allowed by CMS for each CAH facility. 
(e) The schedule of maximum reimbursement rates for inpatient institutional services provided by CAHs is as 
follows: 

( I) Beginning April!, 2015,200 percent of the hospital's Medicare CAH per diem amount. 
(2) Beginning January I, 2016, 190 percent of the hospital's Medicare CAH per diem amount. 
(3) Beginning January I, 2017, 170 percent of the hospital's Medicare CAH per diem amount. 

(f) The schedule of maximum reimbursement rates for outpatient institutional services provided by CAHs is as 
follows: 

( I) Beginning April I , 20 15,230 percent of the hospital's Medicare CAH claims payment amount. 
(2) Beginning January 1, 2016,220 percent ofthe hospital's Medicare CAH claims payment amount. 
(3) Beginning January 1, 2017, 210 percent of the hospital's Medicare CAH claims payment amount. 

(g) For those procedures for which CMS has established a Medicare rate, the schedule of maximum reimbursement 
rates for services provided by ambulatory surgical centers {"ASC") should be the same as the schedule of maximum 
reimbursement rates for hospital outpatient institutional services as set forth in sub-part (c) above. For those 
procedures for which CMS has not established a Medicare rate for hospital outpatient institutional services, the 
maximum allowable amounts for services provided by ASCs shall be 50% of billed charges up to a cap of $30,000. 
Charge master increases will be limited to 0% increase for these procedure codes for the first 3 years, or a revenue 
neutral adjustment will be applied to the percent of charge paid. 
(h) If the facility-specific Medicare payment includes an outlier payment, the sum of the facility-specific 

reimbursement amount and the applicable outlier payment amount shall be multiplied by the applicable percentages 
set out in Paragraphs (b), (c), (e), and (f) ofthi s Rule. 
(i) Charges for professional services provided at an institutional facility shall be paid pursuant to the applicable fee 
schedules in Rule .0 I 02 of this Section. 
U) If the billed charges are less than the maximum allowable amount for a Diagnostic Related Grouping ("DRG") 
payment pursuant to the fee schedule provisions of this Rule, the insurer or managed care organization shall pay no 
more than the billed charges. 
(k) For specialty facilities paid outside Medicare's inpatient and outpatient Prospective Payment System, the 
payment shall be determined using Medicare's payment methodology for those specialized facilities multiplied by 
the inpatient institutional acute care percentages set out in Paragraphs (b) and (c) of this Rule. 
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September 26, 20 16 

The Honorable Charlton Allen 
Chainnan 
North Carolina Industrial Commission 
4430 Mail Service Center 
Raleigh, NC 27699A340 

Dear Chainnan Allen: 

The undersigned entities respectfully submit the following proposal to amend the North Carolina 
workers' compensation medical fee schedule (04 NCAC lOJ .0101, .0102 and .0103) with 
respect to services provided by ambulatory surgery centers (ASCs). This proposal is intended to 
address the effects of the August 9, 2016 order issued by Wake County Superior Court Judge 
Paul Ridgeway in Surgical Care Affiliates, L.L. C. v. North Carolina Industrial Commission, in 
the event that the order is upheld by the appellate process. 

This proposal seeks to not only address the fee schedule for ASC services set forth in 04 NCAC 
10J .0103(g), (h) and (i) and 04 NCAC IOJ .0101(d)(3), (5) and (6), as referenced in Judge 
Ridgeway's order, but also to prevent similar efforts by other medical provider groups to nullify 
the current fee schedule as it pertains to their services. Please note that the proposal amending 04 
NCAC 1 OJ .0101 is exactly the same as the one published in the North Carolina Register on 
November 17,2014, while the proposal amending 04 NCAC IOJ .0103 recodifies the sections 
previously adopted by the Commission but brought into question by Judge Ridgeway's order. 
Based on the data provided below, we also encourage the Commission to consider reducing the 
fee schedule for ASC services to 150% of Medicare, which would bring North Carolina's fee 
schedule more in-line with other states that utilize a Medicare based reimbursement model. 

BASIS FOR PROPOSAL 

As stated above, the proposal recommended in this document would maintain the fee schedule 
for hospitals, physicians, ASCs and all other health care providers that serve workers' 
compensation patients as approved by the Commission on January 16,2015 and by the North 
Carolina Rules Review Commission on February 19, 2015. 

Following the 2011 passage oflegislation (HB 709) which addressed indemnity benefits, it 
became necessary to address the issue of rising medical costs in the workers' compensation 
system. Prior to the Commission's adoption of a fee schedule tied to Medicare's reimbursement 
for workers' compensation services, the costs of medical procedures in North Carolina were far 
higher than those in neighboring states and other states with which North Carolina competes for 
economic development. 

1 
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Prior to the adoption of the current fee schedule, ASC reimbursement in North Carolina for 
workers' compensation injuries was 31% higher for knee arthroscopy and 49% higher for 
shoulder arthroscopy than the 33-state median, as reported by the Workers' Compensation 
Research Institute (WCRI) in Payments to Ambulatory Surgery Centers, 2nd Edition (May 2016). 
It is worth noting that Surgical Care Affiliates operates ASCs in a number of the WCRI study 
states where ASC reimbursement is significantly less than the 33-state median, including 
California, Colorado, Delaware, Michigan, Mississippi, Oklahoma, Oregon, Pennsylvania, South 
Carolina, and Texas. There are no access to care problems reported in those states. The current 
fee schedule puts North Carolina ASC reimbursement closer to the 33-state median and should 
not create any access to care problems for North Carolina injured workers. 

Maintaining the same adopted multipliers to the Medicare ASC facility-specific reimbursement 
amount allows North Carolina ASCs to effectively market their services as a value proposition 
for payers compared to outpatient hospital reimbursement rates. As noted in SCA Investor 
Presentation (September 20, 20 16), ASCs provide approximately 45% savings compared to 
hospital outpatient reimbursement. North Carolina businesses should not be deprived of this 
value proposition touted by Surgical Care Affiliates. 

While the undersigned entities have proposed that the Commission adopt the same fee schedule 
for ASC facilities that was adopted by the Commission, we also encourage the Commission to 
consider further reducing the fee schedule for ASCs in order to bring North Carolina more in­
line with other States that utilize a Medicare-based fee schedule for ASCs. The current ASC fee 
schedule places North Carolina in the higher end of states that utilize Medicare's reimbursement 
methodology. If the Commission wishes to consider amending the multiplier applicable to the 
Medicare ASC facility-specific reimbursement methodology, we recommend that the multiplier 
be reduced in order to bring North Carolina closer to the median for states that utilize Medicare's 
reimbursement methodology. Neighboring states South Carolina (140%) and Tennessee (150%) 
utilize significantly lower multipliers than North Carolina (currently 21 0% ). Consequently, the 
Commission should strongly consider adopting 150% as the multiplier to the Medicare ASC 
facility-specific reimbursement amount. This amendment would put North Carolina closer to the 
median of states that utilize Medicare reimbursement methodology, and make North Carolina 
more competitive with neighboring states while saving North Carolina businesses $6-8 million 
annually according to the NCCI, Analysis of Alternatives to the North Carolina Ambulatory 
Surgical Center Fee Schedule Proposed to Be Effective January 1, 2017. 

DETAILS OF THE NEGOTIATED RULEMAKING PROCESS 

The Commission's adoption of a workers' compensation medical fee schedule was the 
culmination of a lengthy negotiation process that began in 2012 and lasted more than two years. 
On one side of this negotiation were representatives of the employer and insurer communities, 
and on the other side were representatives of facilities and physicians. Both sides had a common 
goal of ensuring that payment for medical services was fair and ensured access to care for injured 
workers so they could be treated and successfully returned to employment. 

This negotiation process included the selection of a consultant - the Foundation for 
Unemployment Compensation and Workers' Compensation Study- jointly agreed to and paid 

2 

89



for by all parties, including the American Insurance Association, Capital Associated Industries, 
North Carolina Hospital Association, North Carolina Medical Society, North Carolina Chamber, 
North Carolina Home Builders Association, North Carolina Retail Merchants Association and 
the Property Casualty Insurers Association of America. After numerous informal negotiation 
sessions, these parties jointly agreed to and paid for Andy Little, one of North Carolina's 
foremost mediators, to conduct a formal two~day mediation. In addition to these parties, 
representatives from the North Carolina Advocates for Justice and the North Carolina 
Association of Defense Attorneys attended these mediations, as did Drew Heath, Chairman of 
the North Carolina Industrial Commission. Again, the intent of the parties was to reach an 
agreement on the facility and provider fee schedules that would avoid protracted litigation or 
opposition from affected parties. While rates for services provided by hospitals and certain 
physician groups such as radiologists were reduced in attempt to bring North Carolina's medical 
fee schedules in~line with median averages for other states, other physician groups such as 
family physicians saw their rates increase to similarly adjust to median averages for other states. 
Additionally, the rate reductions were stair~stepped over a fifteen month period to mitigate their 
impact. 

Contrary to the affidavit of Conor Brockett of the North Carolina Medical Society put forth by a 
number of orthopedic groups in Surgical Care Affiliates, L.L. C. v. North Carolina Industrial 
Commission, there was never an attempt to exclude certain types of providers, either Surgical 
Care Affiliates or any other ASC or orthopedic group. We do acknowledge that, during the final 
mediation with Andy Little, both sides were asked to limit the number of participants for the 
sake of efficiency. All parti~s were instructed to meet with their respective interest groups and 
arrive at the mediations with the authority to come to a resolution on the fee schedules. 

Additionally, there was a general feeling by the parties during all of the negotiations that the 
North Carolina Medical Society had apparent, if not actual authority, to represent the practice of 
orthopedic medicine. This was evidenced by: 

1) The statement on the North Carolina Medical Society's website that the Society's 
Specialty Society and Meeting Services Department currently manages ten specialty 
associations in North Carolina, one of which was the North Carolina Orthopedic Society. 
(See Attachment A) 

2) The North Carolina Orthopedic Society is housed inside the physical office of the North 
Carolina Medical Society Headquarters located at 222 North Person Street, Raleigh, NC. 
(See Attachment B) 

3) The email address for Alan Skipper the Executive Director of the North Carolina 
Orthopedic Society is ncoa@ncmedsoc.org. (See Attachment B) 

4) The letter of support submitted by the North Carolina Medica] Society dated January 16, 
2015 lists twelve entities that applaud the efforts ofthe Commission and encourages the 
Commission to adopt the fee schedule as proposed. The North Carolina Orthopedic 
Society is listed as one of the twelve signatory entities. (See Attachment C) 
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5) The North Carolina Orthopedic Association Electronic Newsletter dated March 5, 2015 
trumpets the fee schedule approved by the Commission stating "The North Carolina 
Orthopedic Association (NCOA) and the North Carolina Medical Society (NCMS) are 
excited to report that the N.C. Industrial Commission has confirmed that North Carolina's 
workers' compensation fee schedule has been updated for the first time in nearly 20 
years." The newsletter also alludes to the involvement of the North Carolina Orthopedic 
Association when it states ''This outcome is the result of many years of advocacy by the 
NCMS on this issue along with many specialties' efforts and a lot of work by NCMS 
Associate General Counsel Conor Brockett, who guided the successful strategy to 
completion. Richard Bruch, MD, NCOA Executive Committee Member and Councilor to 
the AAOS, was a member of the NCMS Task Force dedicated to this issue" and that 
"The NCOA joined the NCMS in a comment letter last month supporting the proposed 
rules." (See Attachment D) 

Additionally, at the Public Hearing conducted by the North Carolina Industrial Commission on 
December 17, 2014 concerning Proposed Medical Fee Schedule Rule Changes, Mr. Brockett 
made the following statements of support for the fee schedule as proposed: 

I think the overall message that! want to communicate, and one 1 hope you'll remember, is that 
the physician community is squarely behind this proposal and hopes that you will see it through 
to adoption. {Transcript from North Carolina Industrial Commission concerning Proposed 
Medical Fee Schedule Rule Changes, December 17,2014, Page 19) 

What we have here, though, is a product of compromise- considerable compromise. The 
proposed rule involves some pain. It involves some gain for all of the stakeholders who are 
directly affected by this. It's up and down, so it 's not really a perfect solution for anybody or for 
everybody, but I think it's the result of a healthy process so far, and ultimately, our view is it will 
make the system stronger in the end and goingforward So I'll just close by thanking each of you 
for the opportunity to share the physician perspective today. We look forward to participating in 
the process as it continues. Thank you. {Transcript from North Carolina Industrial Commission 
concerning Proposed Medical Fee Schedule Rule Changes, December 17, 2014, Page 23). 

CONCLUSION 

The arguments by Surgical Care Affiliates requesting an increase in the ASC fee schedule ring 
hollow. Surgical Care Affiliates failed to submit written comments to the Commission, failed to 
appear before the Commission at its Public Hearing, failed to appear before the North Carolina 
Rules Review Commission, and failed to submit ten ( 1 0) letters of objection with the North 
Carolina Rules Review Commission that would have subjected the fee schedule to legislative 
review. Surgical Care Affiliates' arguments that the fee schedule is inequitable are simply stale. 
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Similarly, the argwnents by orthopedic medicine groups requesting an increase in the ASC fee 
schedule should also be rejected, in light of the fact that the North Carolina Medical Society 
negotiated on their behalf with apparent and actual authority, and also because the North 
Carolina Orthopedic Association was a signatory on a letter submitted to the Commission in 
support of the ASC fee schedule. 

At a minimum, we recommend that the Commission readopt the ASC fee schedule as previously 
(and unanimously) approved on January 15, 2015 with the support of numerous interest groups. 
In the alternative, the Commission should reduce reimbursement for ASC services to 150% of 
Medicare to bring it in-line with other states that utilize a Medicare base reimbursement 
methodology for ASC services. 

Sincerely, 

Capital Associated Industries, Inc. 
North Carolina Association of County Commissioners 
North Carolina Association of Self-Insurers 
North Carolina Automobile Dealers Association, Inc. 
North Carolina Chamber 
North Carolina Farm Bureau and Affiliated Companies 
North Carolina Forestry Association 
North Carolina Home Builders Association 
North Carolina League of Municipalities 
North Carolina Manufacturers Alliance 
North Carolina Retail Merchants Association 
American Insurance Association 
Property and Casualty Insurers of America Association 
Builders Mutual Insurance Company 
Dealers Choice Mutual Insurance Company, Inc. 
First Benefits Insurance Mutual, Inc. 
Forestry Mutual 
North Carolina Farm Bureau 
The Employers Association, Inc. 
Employers Coalition of North Carolina 
WCI, Inc. 
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SECTION .0100- FEES FOR MEDICAL COMPENSATION 04 NCAC lOJ .0101 
GENERAL PROVISIONS 
(a) The Commission adopted ana published a Meaieal Fee Schedule, pursuaat to the proYisions 
of G.S. 97 26(a), settiftg maximum amounts, exeept for hospital fees pursuant to G.S. 97 26(b), 
that may be paid for medical, surgieal, nursing, dental, ana rehabilitati·1e serviees, ana 
medieines, siek kaye), ana other treatment, including meaieal aHa surgical S\:lpplies, original 
artifieial members as may reasonably be neeessary at the end of the healing period and the 
replaeement ofsucl! artificial members when reasonably necessitated by ordinary use or medical 
oircWBstanoes. Pursuant to G.S. 97-26, the Commission adopts a Medical Fee Schedule 
composed of maximum amounts, reimbursement rates, and payment guidelines. The amounts 
and reimbursement rates prescribed in the applicable published Medical Fee Schedule shall 
govern and apply according to G.S. 97-26(c). The Medical Fee Schedule is available on the 
Commission's website at http://www.ic.nc.gov/nciclpages/feescbed.asp and in hardcopy at the 
offices of the Commission as set forth in 04 NCAC lOA .0101. 
(b) The Commission's Medieal Fee Schedule contains maximum allov,red amounts for medieal 
sePriees provided pursuant to Chapter 97 of the General Statutes. The Medieal Fee Schedule 
utili~es 1995 through the present, Current Procedural Terminology (CPT) codes adopted by the 
Ameriean: Medieal Association, Healtheare Common Proeeaure Coding Systems (HCPCS) 
eoaes, and jurisdiction specifie eoaes. A listing of the maximum allowable amount for eaeh eode 
is available on the Commission's website at http://wvrN.io.no.gov/:neiclpageslfeesehea.asp and in 
hardcopy at the offiees of the CoHUllission as set forth in 04 }tCAC 1 OA .0101 .. 
(e) The following methodology pro•1iaes the basis fur the Commission's Meaioe:l Fee Schedule: 

(1) CPT eoaes for General Medieine are based on 1995 North Carolina Medicare val\:les 
multiplied by 1.58, exeept for CPT codes 99201 99205 and 99211 99215, which are 
based on 1995 Medicare ''alues multiplied by 2.05. 
(2) CPT codes for Physical Medieine are based on 1995 North Carolina Meaieare values 
multiplied by 1.36. 
(3) CPT codes for Radiology are based on 1995 North Carolina Medicare values 
multiplied by 1.96. 
(4) CPT codes for Surgery are based on 1995 North CaroliAa Medicare values multiplied 

by2.06. 
(d) The Commission's Hospital Fee Sehedule, adopted pursuant to G.S. 97 26(b), pro,•ides for 
paymeAt as follovrs: (1) Inpatient hospital fees: lnpatient services are reimbursed based on a 
Diagnostic Related Groupings (DRG) methodology. The Hospital Fee Schedule utilizes the 2001 
Diagnostic Related GroupiAgs adopted by the State Health Plaa. Eaeh DRG amount is based on 
the amount that the State Health Plan had in effeet for the same DRG on June 30, 2001. 
DRG amounts are further subject to the followiag payment band that establishes maximum aad 
minimum payment amounts: 

(1".) The maximum payment is 100 pereent of the hospitaJ's itemi~ea eharges. 
(B) For hospitals other than eritieal aeeess hospitals, the minimum payment is 75 percent 
ofthe hospital's itemized eharges. Effecti•t'e February 1, 2013, the miAimum payment rate 
is the amount provided for under Subparagraph (5) below, s\:lbjeot to adjustment on April 
1, 2013 as provided therein. 
(C) For critical aeeess hospitals, the minimum payment is 77.07 percent of the hospital's 
itemi2ied eharges. Effeeti"ve February 1, 2013, the minil.lffim paym.eAt rate is the amount 
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fJfOViEied for uaeer SH9fJafag£8fJh (5) eelew, Sti9jeot te aEij'l-lstmeRt 9ft A.flril 1, 2013 as 
fJfOYiEieEI thereia. 

(2) OtitfJatieat kesj:)ital fees: O'litj:)atieat services are reim9mseEl9aseEI ea the kespital's aorual 
ellarges as billed oR tke UB 04 e) aim ferm, sOOjeet to the fellewiftg 13ereeatage Elisee\oiats: 

(A) Iler hesj:)itals etHer thaa eritieal aeeess hesJ3itals, the j:)aymeRt shall be 79 j:)ereeRt ef 
the B9SJ3ital's a ill ed okarges. Bffeetive Ilearnary 1' 2013' the fl&ymeat is the ammmt J3ro•liEieEI for 
tiftEier StiBflaFagFftf)R (5) belovt, sabjeet te aejastmeat Oft AJ3rill, 2()13 as J3rO•t'ided thereiR. 

(B) Fer eritieal aeeess hosJ3itals, the J3!lyffieffi skall be 87 J:lereeat of the hosfJital's billed 
ellarges. Fer paf13oses ef the hesj:)ital fee seheEiale, eritieal aoeess kospitals are these kosj:)itals 
Elesigaatedas saok p'lirsaaat te feEieralla·.v (42 GFR 485.901 et Se€1.). Bffeeth•e Fearnary 1, 2013, 
the eritieal aceess kospital's paymeat is the amoaat provided fur aaEler Sa8J3aragra13h (5) belew, 
sal:ljectte adjastment oa l\prill, 2013 as provided tkereia. . . · .· .. · .. · .. ' ; - ~ _: 
(3) ~~~~&·~~ge£Y_·~-~~,~~-~-~t<l£Y·.~8~&..:~~~~:.:~-~r.4~~:;.~~i~~~~~~;~ll~-Pe~~--E)t 
aiH~ .. ~ges,. .... :B~ .. e.t~~~if~ffl.an'J, ~9H .• $.~.@'1~~~?.' -~-~~r~~r.~,i,~~~}~1·~:~ .... . , .. ... · .·. · 

rei~~t*IJtU~~J~m~~~.fl~.~~~~~- fe.r.aader SH9J:laragr&flk (S) aelpw, subjeet te· ildjastmeat ea 
A):lrill, 2013 as J3Fe'vided therein. 
(4) Otlier rates: If a J3ro\·ider lias agreed aader eeatraet with the iftsmer er maaaged eare 
ergaaizatiea te aeeept a differeat ameaat or reimbtirsemeat methodology, that amotiRt or . 
methoeology establiskes the aJ3J3lieable fee. . . . . . , . . . . 
cs) ~~~~-~~-~l~·Jr~~~::~~ .. ~~-~,JJ~~:s.~~:~:r..~~~~:-~:i~.~-~~-=:·~ff!~~~~--f-.~~~~-), 
2Q'-~' -~-~,~-~t..,~-~\J~~~i .. ~~-~~-~~~- --~ .. ~ .. ~~:-~~!?fliJ~--~~- -~~-:Jl~~~~ .. .. -~r....~~ ... ~m~t~r.y 
sargery ,e,~~~~f.-~l .. l3~ ,s,~t.,~t~.~,Jl.~~~ .. ~~~-h~. ~,~~t~r:~~~~J~~H~~~--~ --~.fl~~.},2 •. ~9.J_.@,~ ... 
B~li~~?~P~~ .. l, .?,9~.3, ~~~~ .. f~!~ .. ~a.Jl*~~-,~-~,~~~~.tl~ .~H-~~~~,VJ .. ~-~~~\~---~~tp~--~-~q 
~~~'~&:~\#:~e.&.:.,I,~,t~~~-:~,~~~;~~ .. ~.Hll.~,~~~-ffl~.J .. ll~ .!~~!;)~ ... ~.Y.J .t~.~! .'(~) , .ff~~ital 
iRp~efi~: Th.:~-rii.il'liffl~ .~~Yfl.i.~~i~~,i~,~-~~,~~-~f.~,,~~t~ ~~~ ~~,~\i:~~ .. ~y}Q .. p~re~,t~ _ .... , 
(G) Bffeeave Aprill, 2013, impl&ats shell be 13aiEl at ae greater thM iaveiee.eest J>las 28 J3ereeat. 

(el(Ql Insurers and managed care organizations, or administrators on their behalf, may review 
and reimburse charges for all medical compensation, including medical, hospital, and dental fees, 
without submitting the charges to the Commission for review and approval. 
~ .(Q) A provider of medical compensation shall submit its statemeRt bill for services within 75 
days of the rendition of the service, or if treatment is longer, within 30 days after the end of the 
month during which multiple treatments were provided. However, in cases where liability is 
initially denied but subsequently admitted or determined by the Commission, the time for 
submission of medical bills shall run from the time the health care provider received notice of the 
admission or determination of liability. Within 30 days of receipt of the statemeat, bill, the 
employer, carrier, or managed care organization, or administrator on its behalf, shall payer 
sH9mit the statemeftt te the Cemmissioft fer af!proval the bill or send the provider written 
objections to the statemeRt. bill. If an employer, carrier, administrator, or managed care 
organization disputes a portion of the provider's bill, the employer, carrier, administrator, or 
managed care organization, shall pay the uncontested portion of the bill and shall resolve 
disputes regarding the balance of the charges through its contractual arrangement or through the 
Commission. (g) liD Pursuant to G.S. 97 -18(i), when the 10 percent addition to the bill is 
uncontested, payment shall be made to the provider without notifying or seeking approval from 
the Commission. When the 10 percent addition to the bill is contested, any party may request a 
hearing by the Commission pursuant to G.S. 97- 83 and G.S. 97-84. 
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~When the responsible party seeks an audit of hospital charges, and has paid the hospital 
charges in full, the payee hospital, upon request, shall provide reasonable access and copies of 
appropriate records, without charge or fee, to the person(s) chosen by the payor to review and 
audit the records. (ijffi The responsible employer, carrier, managed care organization, or 
administrator shall pay the statemeHts bills of medical compensation providers to whom the 
employee has been referred by the treating physician authorized by the insurance carrier for the 
compensable injury or body part, unless the physician has been requested to obtain authorization 
for referrals or tests; provided that compliance with the request sha11 not unreasonably delay the 
treatment or service to be rendered to the employee. ffi-.{g} Employees are entitled to 
reimbursement for sick travel when the travel is medically necessary and the mileage is 20 or 
more miles, round trip, at the business standard mileage rate set by the Internal Revenue Service 
per mile of travel and the actual cost of tolls paid. Employees are entitled to lodging and meal 
expenses, at a rate to be established for state employees by the North Carolina Director of 
Budget, when it is medically necessary that the employee stay overnight at a location away from 
the employee's usual place of residence. Employees are entitled to reimbursement for the costs of 
parking or a vehicle for hire, when the costs are medically necessary, at the actual costs of the 
expenses. 
(*).(h) Any employer, carrier or administrator denying a claim in which medical care has 
previously been authorized is responsible for all costs incurred prior to the date notice of denial 
is provided to each health care provider to whom authorization has been previously given . 

. 0103 FEES FOR INSTITUTIONAL SERVICES 

(a) Except where otherwise provided, maximum allowable amounts for inpatient and 
outpatient institutional services shall be based on the current federal fiscal years facility-specific 
Medicare rate established for each institutional facility by the Centers for Medicare & Medicaid 
Services (CMS). Facility-specific rate means the all-inclusive amount eligible for payment by 
Medicare for a claim, excluding pass-through payments. 

(b) The schedule of maximum reimbursement rates for hospital inpatient institutional 
services is as follows: 

(1) Begiruting April 1, 2015, 190 percent of the hospitals Medicare facility-specific amount. 

(2) Beginning January 1, 2016, 180 percent of the hospitals Medicare facility-specific 
amount. 

(3) Beginning January 1, 2017, 160 percent of the hospitals Medicare facility-specific 
amount. 

(c) The schedule of maximum reimbursement rates for hospital outpatient institutional 
services is as follows: 

( l) Beginning April 1, 2015, 220 percent of the. hospitals Medi~are facility-specific amount. 
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(2) Beginning January 1, 2016, 210 percent of the hospitals Medicare facility-specific 
amount. 

(3) Beginning January 1, 2017, 200 percent of the hospitals Medicare facility-specific 
amount. 

(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable 
amounts for institutional services provided by critical access hospitals (CAH), as certified by CMS, 
are based on the Medicare inpatient per diem rates and outpatient claims payment amounts allowed 
by CMS for each CAH facility. 

(e) The schedule of maximum reimbursement rates for inpatient institutional services 
provided by CAHs is as follows: 

(I) Beginning April!, 2015, 200 percent of the hospitals Medicare CAH per diem amount. 

(2) Beginning January 1, 2016, 190 percent of the hospitals Medicare CAH per diem amount. 

(3) Beginning January 1, 2017, 170 percent ofthe hospitals Medicare CAH per diem amount. 

(f) The schedule of maximum reimbursement rates for outpatient institutional services 
provided by CAHs is as follows: 

(1) Beginning April!, 2015, 230 percent of the hospitals Medicare CAH claims payment 
amount. 

(2) Beginning January 1, 2016, 220 percent of the hospitals Medicare CAH claims payment 
amount. 

(3) Beginning January 1, 2017, 210 percent of the hospitals Medicare CAH claims payment 
amount. · · 

(g) Notwithstalldin~ParagTaphs (al throu$ (tlofthis Rule, the mllx~ulll allowableatnounts 
for institutional services provided by ambulatory surgical centers (ASC) shall be based on the 
MedicareASC reimbursement IUlloullt determined by aPPlving the most recently adopted and 
effective. Medicare Pawent . System Policies. for Services . Furnished in Amblllato..Y Surgical 
Centers andOutpatiet1t I'rospective PaynlentSystelll reimbursement formula and f~ctorsas 
published. 'annually in the Federal Register '(the Medicare Asc facilitv~sPCcific ·amount). 
Reimbursement shall be based on the fully illlplemented payment alllou!lt ip Addendum AA,Final 
ASC Covered Surgical Procedures for CY 2015, and AddendumBB. Final ASC Covered Ancillary 
Services Integt"altoCovered Surgical Procedures for 2015, as published in the Federal Register, 
or their Successors. · · 

® The schedule of IDI!ldmut!l reimbur8e1Ilellt rates fo~ instittitiol"lal services proVided by 
ambulatory surgical centers is as follows: 
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. . .. 
. . . 

. . . . . . . ·. . ' . ·.. . . · .. ·... . . . ·.· ' . . . 

. · '. . . . ' . ·. . .. · . . . . . . ' 

(!) seginlling).prill. 2015. 220percenloftheMediClll"eAsc facllitv-s!X1Cific amount 

(2) B~gimllngJ~u!l!.yl. 2016.210 percent of the Medicare ASC f~cility-Wedfic amount. 

(3) Be!rinningJanu!I!Y 1. 2017~ 200 percent of the M~licare Asc facilitv-speeific amount 
. . . . ' . . . •• . . . . 

(i) If the facility::specific Medicare pliYffient includes an outlierpayment. th~ sum of the 
facilitv-specific. rei1Tl.bursetnel1t amount and the applicable outlier J)a)lment amount shall be 
multiplied bythe iu?J:>licable percentages set out in Paragraphs (b), fc), fe). (f), lllld fhl of this Rule. 

G) Charges for professional services provided at an institutional facility shall be paid 
pursuant to the applicable fee schedules in Rule .0102 of this Section. 

(k) If the billed charges are less than the maximum allowable amount for a Diagnostic 
Related Grouping (DRG) payment pursuant to the fee schedule provisions of this Rule, the insurer 
or managed care organization shall pay no more than the billed charges. 

(I) ·For specialty facilities paid outside Medicare's inpatient and outpatient Prospective 
Payment System, the payment shall be determined using Medicare's payment methodology for 
those specialized facilities multiplied by the inpatient institutional acute care percentages set out 
in Paragraphs (b) and (c) of this Rule. · 
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~16 Partner Organizations 1 North CC¥"olina Medical Society 

\ .;.;_,: .:, \ '· ..... ·:· ... '.·:· ... : ... :;: ..• ·,.~ .. :·:,i· .·,; ... : .. 
,':!\~?:;(:~.:. ~ 

Organizations Affiliated with the NCMS 

:Ms Foundation 

:Ms Alliance 

::Ms Sections 

>unty Medical Societies 

. >ec ialty Societie~ 

The North Carolina Medical Society's Specialty Society and Meeting 
Services Department currently manages ten specialty associatiQ_ns in 
North Carolina. They are : 

1. Carolinas Chapter of the American Association of Clinical 
Endocrinologists 

2. NC Chapter, American College of Physicians 
3. North Carolina Dermatology Associat ion 
4. North Carolina Neurological Society 
5. North Carolina Obstetrical and Gynecological Society 

~ 6. North Carolina Orthopaedic Association 
r~..... 7. North Carolina Society of Otolaryngology and Head & Neck 

Surgery 
8. North Carolina Society of Eye Physicians and Surgeons 
9. North Carolina Society of Pathologists 

10. North Carolina Spine Society 

httpJ/www JJCmedsoc.or fiabolt-ncms/partner -organizati0f'61 214 
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9/2612016 North Carolina Orlhopaedic Association 1 North Can> ina Medical Society ~ ++ t? (. h WI( tlf 6 
• NCMS Foundation 
• NCMS PAC 
• Sections 
• Specialty Societies 

• Log In 
• Contact 

Log In I Contact loin NCMS 
search i 0. 

f~ 

North Carolina Medical Society 

loin NCMS 

=Menu 

• Home 
• News>> 
• Membership>> 
• Advocacy>> 
• Practice Help>> 
• Physician Resources» 
• About NCMS >> 
• Specialty Societies 
• Sections 
• NCMS PAC 
• NCMS Foundation 

North Carolina Orthopaedic Association 

Back to All Specialty Society Listings 

The mission of the NC Orthopaedic Asociation (NCOA) is to advance the science and practice of 
orthopaedic surgery through education and advocacy on behalf of patients and practitioners, 
with emphasis on overall quality orthopaedic health care for the state of North Carolina. 

For more information on the NCOA, visit www.ncorthopaedics.org. 

2016 NCOA Annual Meeting 

htlp:lfwww.ncmedsoc.orG'about~ncmslpartner-organizations/speclalty~societies/norttrcarolina-orthopQdic-associatiof'l 1/5 
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912612016 North Carolina Orthopaeclc Associatlool North Cwo/ina Medical Scciely ~~(.h flrr' "'* g 
• Dates: October 7-9, 2016 
• Location: The Pinehurst Resort, Village of Pinehurst, NC 
• Accommodations: Call the Pinehurst Resort at 800-487-

4653 to reserve a room now! 
• Add this event to your calendar. 
• Sponsorship & Exhibiting Opportunities: Download the 

Exhibitor Prospectus. 

For more information on this event, please contact Nancy Lowe, 
nlowe@ncmedsoc.org, (919) 833-3836 ext. 111. 

Leadership 

President: Matthew D. Olin, MD- Greensboro, NC 

President Elect: Peter G. Mangone, MD- Asheville, NC 

Vice President: Richard C. "Chad" Mather, Ill, MD- Durham, NC 

Secretary-Treasurer: Shawn B. Hocker, MD- Wilmington, NC 

Recording Secretary: jessica A. Woodcock, MD- New Bern, NC 

Historian: Charles H. Classen, Jr., MD- Kinston, NC 

Immediate Past President: julian M. "Mack" Aldridge, Ill, MD- Durham, NC 

Councilor to AAOS: Frank V. Aluisio, MD- Greensboro, NC 

Councilor to AAOS: Richard Bruch, MD- Durham, NC 

Councilor to AAOS: Edward G. Lilly, Ill, MD- Hendersonville, NC 

Executive Director: W. Alan Skipper, CAE- Raleigh. NC 

join Today! 

Become a part ofthe NCOA! 

• Return your completed Membership Application form along with payment to NCOA; or 
• join online at www.ncmedsoc.org/join. · 

For membership questions, please contact NCOA member services at (800) 722-1350 or 
ncortho@ncmedsoc.org. 

Support NCOA PAC 

http://w.Nw.ncmedsoc.orWabout-ncms/partner~ganizalioos/specialty-societles/oorth-carofina-orthopedic-assodatiorl 215 
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912&'2016 North Carolina Orthopaedic Association 1 North Ca-olina Medical Society 

NCOA PAC, the non-partisan political committee of the North Carolina Orthopaedic Association 
(NCOA), relies on voluntary contributions from members like you to back candidates for public 
office who support the NCOA position on issues affecting orthopaedic practice and patient care 
in North Carolina. Donate online or download a form to support your PAC. 

NCOA News 

• iuly 26. 2016 
• Arp. 27.2016 
• Mar. 4. 2016 
• Nov. 20. 2015 
• Au~. 20.2015 
• luly 20. 2015 
• May 21. 2015 
·Apr. 14. 2015 
• Mar. 5. 2015 
•ian. 12.2015 
• Dec. 23. 2014 
• Oct. 8. 2014 

Contact Us 

North Carolina Orthopaedic Association 
PO Box 27167 
222 North Person Street 
Raleigh, NC 27611 
Phone: (919) 833-3836 
Fax: (919) 833-2023 
Web: www.ncorthopaedics.org ..!L 
Email: ncoa@ncmedsoc.org [" 
Executive Director: W. Alan Skipper 

About NCMS 

• About NCMS 
• Board of Directors 

o Contact the Board 
• NCMS Staff 
• NCMS Member Directory 
• Accomplishments 
• NCMS Committees 

http:/Avww.ncmedsoc.Ofglal:loiJ-ncms/partner·organlzations/specialty-societies/fl()(th-carolina-orthopedic-associatiOPJ 315 
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912612016 NO<Ih c .. olina Orthopaedic Association I NOfth Carolina Medical Society 

• Location & Directions 
• Partner Oq;anjzations 

The North Carolina Medical Society 

Physical Address: 
222 N. Person Street 
Raleigh. NC 27601 
Get Directions 
Phone: 
1.919.833.3836 
1.800.722.1350 (NC only) 
1.919.833.2023 FAX 
Mailing Address: 
PO Box 27167 
Raleigh. NC 27611 

The NCMS is a 
proud partner 
with 
Medical Mutual. 

~; 

• ' Follow Us On Eacebook 

• Follow Us On Twitter 

• hl Subscribe to our Slog 

http://www.ncmeclsoc.orglabout-ncmsJpartner-organizatiOC\S/specialty-societies/oorth-carolina-orthopedic-association' 415 
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Ms. Meredith Henderson 
Executive Secretary 
North Carolina Industrial Commission 
4333 Mail Service Center 
Raleigh, NC 27699-4333 
meredith.henderson@ic.nc.gov 

January 16, 2015 

Re: Comment in Support of Proposed Fee Schedule Rules, 04 NCAC 10J .0101, .0102, .0103 

Dear Ms. Henderson, 

The North Carolina Industrial Commission is charged with adopting a schedule of medical fees for the 
workers' compensation system.ln doing so, the Commission is required by law to strike an important 
balance: the fee schedule must ensure that injured workers can receive the care they need; medical 
providers must be compensated at reasonable rates; and medical costs must remain adequately 
contained. Our current fee schedule has grown stale since its adoption In the mid-1990s, both in terms 
of how it values medical services and in how the Commission maintains it. Simply put, the fee schedule 
no longer strikes the necessary balance. The time is right to make considerable changes, and we applaud 
the Commission for taking these initial steps. · 

The undersigned medical associations- representing thousands of physicians across North Carolina who 
regularly provide medical care to injured workers- have reviewed the proposed revisions and wish to 
express our collective support. We encourage the Commission to proceed with the adoption of these 
rules. 

We would like to highlight and briefly discuss multiple provisions contained in proposed Rule 04 NCAC 
10! .0102- Fees for Professional Service (eft. July 1, 2015) ("Rule .0102"). 

• Payment Rates. Paragraph (b) of Rule .0102 establishes basic payment rates for all categories of 
professional services ranging from 140%-195% of Medicare. We understand that the 
Commission assigned percentages to each category that, based on the available literature, 
reflect the national median of payment rates for each category. We anticipate, therefore, that 
this methodology will also result in North Carolina's professional rates moving to the national 
median In the aggregate- a significant improvement that will also more closely reflect today's 
costs of providing medical care. According to the most recent WCRI analysis, North Carolina now 
ranks 41" out of the 43 states that have adopted professional fee schedules. Better rates will 
help to drive more physicians to participate in the workers' compensation system. 

• PAs, NPs, and ather providers. Physicians have cited difficulties when involving physician 
assistants, nurse practitioners, and other members of their care teams in treating workers' 
compensation patients. More specifically, medical practices encounter varying requirements 
from the carrier community about when (if ever) one of these providers may treat patients and 
be compensated. Paragraph (h) of Rule .0102 effectively clarifies that physicians may rely on 
other providers so long as scope of practice laws are followed, and that the rates for services 
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provided by those individuals are also subject to the Rule. This is a welcomed provision that will 
allow medical practices to care for their patients more efficiently without compromising quality. 

• DME Fee Schedule. We are pleased that the Commission proposes to create and maintain a 
dedicated fee schedule for durable medical equipment (DME). While only a small number of 
medical practices supply DME, those that do typically encounter major burdens with billing and 
payment for these items. By adopting Medicare's list of maximum allowable amounts for DME, 
we anticipate that the Commission will have no reason to require that providers substantiate 
their requested payment amount for most items with mailed/faxed paper invoices. 

We believe the revised fee schedule rules strike the necessary balance, and will move our workers' 
compensation system forward. North Carolina's physicians have appreciated the opportunity to 
participate in the discussions and negotiations of the fee schedule that have spanned the last several 
years, and we appreciate the opportunity to provide these comments to you today. 

Should you have any questions, please do not hesitate to contact any of our organizations. 

Sincerely, 

North Carolina Medical Society 

The NCMS Workers' Comp Fee Schedule Task Force 

North Carolina Chapter, American College of Physicians 

North Carolina College of Emergency Physicians 

North Carolina Medical Group Management Association 

North Carolina Neurological Society 

North Carolina Orthopaedic Association 

North Carolina Psychiatric Association 

North Carolina Radiological Society 

North Carolina Society of Anesthesiology 

North Carolina Society of Otolaryngology and Head & Neck Surgery 

North Carolina Society of Pathologists 

SouthEastern Atlantic College of Occupational & Environmental Medicine 
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North Carolina Orthopaedic Association 

In this edition: 

• URGENT: Take Action Now to Stop 3% Medicaid Cut 
• Significantly Revised Workers' Comp Fee Schedule Achieves Final Approval--First 

Update in 20 Years I 

• Advocacy Update: Certificate of Need Reform Effort is Gaining Momentum 

• The New BCBSNC "Estimate Health Care Costs" Website Provides Cost Estimates for 

Various Procedyres. But How Accurate is the Data? 

• NCMS Responds To Proposed ACO Program Changes 

• NC Doctors' Day 2015 

• 2Q15 NCOA Annual Meeting. Oct. 9-11 

Medicaid Cut: Take Action 

In 2013, the NC General Assembly included a 3% "withhold" for all Medicaid services with 
the intention of using that money as the foundation of a shared-savings program. After 
difficulty developing the program, the "withhold" was redrafted as a cut the following year 
with an effective date of January 1, 2014. That cut has not been implemented due to delays 
in NCTracks. 

Doctors treating Medicaid patients now face a requirement to pay back 3% of everything 
they have been paid by Medicaid for the last 14 months. Every day that passes increases 
this financial and administrative burden. We know this money has already been spent on 
staff salaries, office overhead, and other basic requirements of serving the Medicaid 
population. 

Call or email your representative/senator and tell them how much you will have to send 
back to Medicaid, and what it will mean to you and your practice. Tell your legislator that 
you cannot afford a massive recoupment at the same time as you are being asked to 
transform the entire way we deliver health care to the Medicaid population. 

Take Action Now==> and share this alert with your colleagues. 

NOTE: Primary care physicians who received enhanced Medicaid payment rates in 
accordance with the ACA will not be subject to the 3% reduction in 2014. However, those 

tltps:llwww2.ncmedsoc.orglemailvieworrNebpage.ospx?orid=246467&trid=e010ba06-3f9e-4774-87eS.b82e8eeeOf68 1/4 
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same PCPs will be subject to the reduced rates and a recoupment of payments made for 
January and February 2015 dates of service. 

Reprinted with permission from the North Carolina Medical Society. 

Top of page 

Significantly Revised Workers' Comp Fee Schedule Achieves Final 
Approval--First Update in 20 Years! 

The North Carolina Orthopaedic Association (NCOA) and the North Carolina Medical Society 
(NCMS) are excited to report that the N.C. Industrial Commission has confirmed that North 
Carolina's workers' compensation fee schedule has been updated for the first time in nearly 
20 years. The new rates will take on effect July 1, 2015. The N.C. Rules Review Commission 
on Thursday, Feb. 19, 2015, approved administrative rules which provide the fee schedule 
update. "The new fee schedule means huge progress for our state's injured workers, the 
physicians who treat them, and our workers' compensation system as a whole," said NCMS 
President Robert E. Schaaf, MD, FACR in a statement released by the NCMS on Feb. 23, 
2015. 

This outcome is the result of many years of advocacy by the NCMS on this issue along with 
many specialties' efforts and a lot of work by NCMS Associate General Counsel Conor 
Brockett, who guided the successful strategy to completion. Richard Bruch, MD, NCOA 
Executive Committee Member and Councilor to the AAOS, was a member of the NCMS 
Task Force dedicated to this issue. The update was required by legislation calling for the 
Industrial Commission to link workers' compensation rates to Medicare rates and policies. 
One of the forces that propelled this action is the difficulty that workers currently 
experience when seeking care resulting from on-the-job injuries. The proposed rules were 
published in the North Carolina Register in November 2014 and a public hearing was held in 
December. The NCOA joined the NCMS in a comment letter last month supporting the 
proposed rules. 

"The new Industrial Commission Medical Fee Schedule incorporates long needed revisions 
that will protect injured workers' access to healthcare while significantly reducing the 
overall cost of the workers' compensation system by establishing fair and reasonable fees 
for medical treatment," said Chairman Andrew T. Heath, in a press release. 

Top of oage 

Advocacy Update: Certificate of Need Reform Effort is Gaining 
Momentum 

A casualty of the recent winter weather, the Orthopaedic White Coat Wednesday, originally 
scheduled for Feb. 25, was expected to draw a dozen physicians to Raleigh. The event, 
however, was cancelled due to the inclement weather and hazardous road conditions. 
Please watch for a new date to be announced soon. 

NCOA lobbyist Connie Wilson reports that CON bills may be introduced in both chambers as 
early as this week. The political-legislative climate for CON reform in the NC General 

httpsJ/www2.ncmedsoc.orglemallvlewonwebpage.aspx?eri<F24S467&tri<Fe010ba06-319e-4774-87o9-b82o8ooo0188 2/4 
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NA.IVII C:::® 
NAHONAL ASSOW,TION Of' MUHJAL INSURA!fC! COMPANIES 

3601 Vincennes Road, lndlan3polis. Indiana 46268 

Phone: 317.8755250 I Fa.l<: 317.879.6408 

122 C Street N.W, Suite 540, Washington. D.C. 20001 
Phone: 202,626.1558 J Fax: 202.628.160 J 

September 26, 2016 

Charlton L. Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Kendall Bourdon, Rulemaking Coordinator 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Where the future of insurance has its voice® 

www.namic.org 

RE: Fees for Institutional Services (04 NCAC 10J .0103) (eff. Apr. 1, 2015) 

Dear Chairman Allen and Coordinator Bourdon, 

Please accept this correspondence on behalf of the National Association of Mutual Insurance 
Companies {NAMIC) 1 to communicate our strong support of the North Carolina Industrial 
Commission's {NCIC) passage of04 NCAC !OJ .0103 (eff. April!, 2015) (rule) and communicate 
our strong opposition to Surgical Care Affiliates, LLC's (SCA) position in Surgical Care Affiliates, 
LLC v. NC Industrial Commission based on the foregoing: 

• The rule was properly adopted following approximately three years of negotiations and 
hearings in accordance with the North Carolina Administrative Procedures Act; 

• Rulemaking negotiations included a jointly funded consultant, a formal mediation, and 
years of rulemaking hearings involving government, business, insurance, community, 
and professional/expert feedback; 

• The rule was produced by way of thoughtful dialogue, investigation, and objective 
quantitative analysis that allowed North Carolina to bring some of its medical expenses, 
including those impacting ambulatory surgery centers, in line with those of surrounding 
states. States that have adopted of Medicare-based fee schedules for workers' 

1 1 NAMIC is the largest property/casualty insurance trade association in the United States, with more than I ,400 
member companies representing 39 percent ofthe total U.S. market. NAMIC supports a diverse spectrum of 
regional and local mutual insurance companies as well as many of the largest insurers in the world. NAMIC member 
companies in the United States and Canada serve more than 170 million policyholders and write more than $230 
billion in annual premiums. Our members account for 54 percent of homeowners, 43 percent of automobile, and 32 
percent of the business insurance markets in the United States. Through our advocacy programs we promote public 
policy solutions that benefit NAMIC member companies and the policyholders they serve and foster greater 
understanding and recognition of the unique alignment of interests between management and policyholders of 
mutual companies. 
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compensation include Connecticut, Delaware, Georgia, Kansas, Mississippi, North 
Dakota, Ohio, Pennsylvania, South Carolina, Tennessee, Texas, and West Virginia; 

All North Carolina stakeholders, including SCA, were provided ample opportunity to 
participate in the administrative rule-making process; 

• Pursuant to NCCI's Analysis of Alternatives to the North Carolina Ambulatory 
Surgical Center Fee Schedule Proposed to be Effective January 1, 2017, in relation to 
the fee schedule reflected in the rule, the fee schedule clearly reflects the maximum 
Ambulatory Surgical Center allowable fees proposed in the current rule remain well 
above the amount permitted for reimbursement by Medicare beneficiaries; 

• Any retroactive amendment sought by SCA would result in irreparable harm to 
businesses in North Carolina that purchase workers' compensation insurance as 
required by North Carolina law; 

• Any amendment to the rule would adversely affect medical costs incurred by the State 
of North Carolina, local governments, school boards, and insurers, amongst others. 

Thank you greatly for your time and consideration related to the above. 

Regards, 

Liz L. Reynolds, CPCU, API, !OM 
Director- State Affairs 
Southeast Region 
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NCHA 
PO Box4449 

Cary, NC 27519-4449 

North Carolina /fuspital Association 

The Honorable Charlton Allen, Chairman 
North Carolina Industrial Commission 
430 N Salisbury St. 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

September 26, 2016 

919/677-2400 
919/677-4200 lax 

www.ncha.org 

The North Carolina Hospital Association (NCHA) recommends to the Commission, as it considers a new 
rule for ambulatory surgical facilities, that the ambulatory surgical fee schedule should follow the 
language, percentages and schedule previously adopted by the Commission in Rule 04 NCAC !OJ .0103 
(see attached). For 2017 and beyond, that rule had provided for 200% of the applicable Medicare rate for 
ambulatory surgical centers, with the applicable am-surg fee schedule determined pursuant to subsection 
(g). 

As the Commission is aware, the language of this Rule and the fee schedule amounts were developed over 
a nearly 3-year period after studies offee schedules in other states; impact analyses by providers, 
employers and insurers; and consideration of related issues. The impact of moving to 200% of Medicare 
was a substantial reduction for hospitals and ambulatory surgery facilities, thus leading to the phase-in of 
the reductions over the 2015 to 2017 period. 

NCHA does not support a lower percentage than 200% for hospital outpatient and ambulatory surgery 
centers. Medicare's outpatient payments are low in comparison to costs, thus requiring a 2x multiplier to 
provide adequate reimbursement. Even at 200%, the workers' compensation fee schedule rates are lower 
than what commercial managed care plans pay hospitals for the same services. The rates were set at that 
level in order to balance adequate reimbursement with the Commission's duty to control medical costs. 
Rates lower than 200% will likely create an access problem, as facilities providing services to workers' 
compensation patients cannot sustain lower levels of payment and would need to consider discontinuing 
providing costlier services or procedures to injured workers. Ensuring an adequate rate is therefore critical 
in enabling the Commission to meet the third prong of its duty in developing a fee schedule: ensuring that 
injured workers are provided the services and standard of care required by the Workers' Compensation 
Act. 

NCHA and others have previously provided the Commission with data and studies used in the 
development of the fee schedule that was recommended to and adopted by the Commission in 2014. 
Those studies included the following: 

(1) NORTH CAROLINA WORKERS COMPENSATION INSURANCE: A WHITE PAPER 
REVIEWING MEDICAL COSTS AND MEDICAL FEE REGULATIONS, prepared for the 
National Foundation for Unemployment Compensation and Workers' Compensation; prepared by 
PhilipS. Borba, Ph.D. and Robert K. Briscoe, WCP, Milliman, Inc.; May 23, 2013. 
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(2) CompScope Medical Benchmarks, 15th Edition, for North Carolina, published by the Workers' 
Compensation Research Institute, August 2014. 

(3) North Carolina Hospital Association/Optum Group Health survey data, June 2013 and July 
2014. 

( 4) Review of states' fee schedule structures, nationally and regionally. 

We have reviewed the NCCI/NCRB data, and it is unclear on a number of its assumptions and 
methodologies, which can significantly impact its findings. NCHA is continuing to review the data with 
our consultant. 

If you have any questions, please feel free to contact me. 

Sincerely, 

Linwood Jones 
General Counsel 
North Carolina Hospital Association 

cc. Kendall Bourdon 
Meredith Henderson 
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(a) Except where otherwise provided, maximum allowable amounts for inpatient and outpatient institutional services shall be 
based on the current federal fiscal year's facility-specific Medicare rate established for each institutional facility by the Centers 
for Medicare & Medicaid Services ("CMS"). "Facility-specific" rate means the all-inclusive amount eligible for payment by 
Medicare for a claim, excluding pass-through payments. 

(b) The schedule of maximum reimbursement rates for hospital inpatient institutional services is as follows: 

1. (1) Beginning April I, 2015, 190 percent of the hospital's Medicare facility-specific amount. 

2. (2) Beginning January 1, 2016, 180 percent of the hospital's Medicare facility-specific amount 

3. (3) Beginning January I, 2017, 160 percent of the hospital's Medicare facility-specific amount. 

(c) The schedule of maximum reimbursement rates for hospital outpatient institutional services is as follows: 

1. (I) Beginning April 1, 2015, 220 percent of the hospital's Medicare facility-specific amount. 

2. (2) Beginning January 1, 2016,210 percent of the hospital's Medicare facility-specific amount. 

3. (3) Beginning January 1, 2017, 200 percent ofthe hospital's Medicare facility-specific amount. 

(d) Notwithstanding the Paragraphs (a) through (c) of this Rule, maximum allowable amounts for institutional services 
provided by critical access hospitals ("CAH"), as certified by CMS, are based on the Medicare inpatient per diem rates and 
outpatient claims payment amounts allowed by CMS for each CAH facility. 
(e) The schedule of maximum reimbursement rates for inpatient institutional services provided by CAHs is as follows: 

1. (1) Beginning April I, 2015, 200 percent of the hospital's Medicare CAH per diem amount. 

2. (2) Beginning January 1, 2016, 190 percent of the hospital's Medicare CAH per diem amount. 

3. (3) Beginning January 1, 2017, 170 percent of the hospital's Medicare CAH per diem amount. 

(t) The schedule of maximum reimbursement rates for outpatient institutional services provided by CAHs is as follows: 

1. (1) Beginning April I, 2015,230 percent of the hospital's Medicare CAH claims payment amount. 

2. (2) Beginning January I, 2016, 220 percent of the hospital's Medicare CAH claims payment amount. 

3. (3} Beginning January 1, 2017,210 percent of the hospital's Medicare CAH claims payment amount. 

(g) Notwithstanding Paragraphs (a) through (t) of this Rule, the maximum allowable amounts for institutional services 
provided by ambulatory surgical centers ("ASC") shall be based on the Medicare ASC reimbursement amount determined by 
applying the most recently adopted and effective Medicare Payment System Policies for Services Furnished in Ambulatory 
Surgical Centers and Outpatient Prospective Payment System reimbursement formula and factors as published annually in the 
Federal Register ("the Medicare ASC facility-specific amount"). Reimbursement shall be based on the fully implemented 
payment amount in Addendum AA, Final ASC Covered Surgical Procedures for CY 2015, and Addendum BB, Final ASC 
Covered Ancillary Services Integral to Covered Surgical Procedures for 2015, as published in the Federal Register, or their 
successors. 

(h) The schedule of maximum reimbursement rates for institutional services provided by ambulatory surgical centers is as 
follows: 

1. (l) Beginning April 1, 2015, 220 percent of the Medicare ASC facility-specific amount. 
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2. (2) Beginning January I, 2016,210 percent ofthe Medicare ASC facility-specific amount. 

3. (3) Beginning January 1, 2017, 200 percent of the Medicare ASC facility-specific amount. 

Page 4 

(i) If the facility-specific Medicare payment includes an outlier payment, the sum of the facility-specific reimbursement 
amount and the applicable outlier payment amount shaJI be multiplied by the applicable percentages set out in Paragraphs (b), 
(c), (e), (f), and (h) of this Rule. 

(j) Charges for professional services provided at an institutional facility shall be paid pursuant to the applicable fee schedules in 
Rule .0102 of this Section. 

(k) If the billed charges are Jess than the maximum allowable amount for a Diagnostic Related Grouping ("DRG") payment 
pursuant to the fee schedule provisions of this Rule, the insurer or managed care organization shall pay no more than the billed 
charges. 

(I) For specialty facilities paid outside Medicare's inpatient and outpatient Prospective Payment System, the payment shall be 
determined using Medicare's payment methodology for those specialized facilities multiplied by the inpatient institutional acute 
care percentages set out in Paragraphs (b) and (c) ofthis Rule. 
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October 3, 2016 

~\Triangle Orthopaedics 
~~ Surgery .Center 
Tiia11gle Orthopaedic Associates, PA aj]iliale orgcmi!(!llion 

Charlton L. Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 

Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

Thank you for the opportunity to present comments in response to possible rulemaking options 
for the maximum allowable amounts for services provided by ambulatory surgical centers 

("ASCs") in Workers' Compensation cases under North Carolina's Workers' Compensation 
Act. Please accept this letter In support of the proposal submitted by Surgical Care Affiliates, 
LLC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10J 
.0103 specific to the fee schedule under North Carolina's Workers' Compensation Act for 
services provided by ambulatory surgical centers (ASCs). . 

Triangle Orthopaedics Surgery Center (TOSC) is an accredited, two Operating Room, single 

specialty, orthopaedic ASC located at 7921 ACC Blvd. in Raleigh. TOSC was awarded one of 

three demonstration project CONs to develop a physician owned ASC as outlined in the State 
Health Coordinating Council's 2010 State Medical Facilities Plan. Since opening in 2013, 
Triangle Orthopaedics Surgery Center has served over 7000 patients. It is the miss ion of TOSC 

and its physician owners to provide access to safe, high quality outpatient surgical care in a cost 
effective manner, allowing physicians and patients active involvement in directing the care that 
is delivered to all members of our community. 

In April 2015, the Industrial Commission established new Workers' Compensation fee schedules 

for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new fee 
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in 

the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August 
9, 2016 by Wake County Superior Court Judge Paul Ridgeway. 

In response to the Court's order invalidating the April1, 2015 fee schedule for ASCs, the 
Commission has requested proposals to amend Rule 04 NCAC lOJ .0101, .0102, and .0103. 

Triangle Orthopaedics Surgery Center is in full support of SCA's proposal to align 

reimbursement rates for ASCs with the reimbursement rates set for hospital outpatient 
departments. We fully agree that alignment of reimbursement schedules allows for site-of­

service decisions to be based solely on clinical judgment, quality outcomes, and scheduling 
efficiency. · 

7921 ACC Boulevard • Raleigh, NC 27617 • (919) 596-8524 • (919) 596-6640 fax 

www.triangleorthosurgerycenter.com 
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In addition, we fully support SCA's proposal to cover procedures that were being conducted in 

ASCs prior to the enactment of the invalid fee schedule on Aprlll, 2015. Excluding the 
procedures that were previously performed at ASCs will result in an access problem for injured 

workers, which would violate the st;:~tuto~y requirements of.ensuring injured workers are 

provided the services and standard of care required by the Workers' Compensation Act. 

Finally, we strongly oppose the three proposals submitted by insurance carriers, third-party 

administrators, and the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers' 
access to timely care. 

Thank you for your consideration. If you have any questions, please feel free to contact me at 
(919)596-8524. . 

Sincerely, 

Christine Washick RN, CASC 
Administrator 

' 

Triangle Orthopaedics Surgery Center, LLC 

cc: Kendall Bourdon · 
Meredith Henderson 

7921 ACC Boulevard • Raleigh, NC 27617 • (919) 596-8524 • (919) 596-6640 fax 

www.triangleorthosurgerycenter.com 
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PO Box 4449 
Cary, NC 27519- 4449 

North Caro!inu llospital Association 

The Honorable Charlton Allen, Chairman 
North Carolina Industrial Commission 
430 N Salisbury St. 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

October 10,2016 

919/677-2400 

919/677-4200 fox 
www.ncho.org 

Thank you for the opportunity for NCHA to comment on the am-surg fee schedule at the October 
3'd public hearing. We are providing the following information to supplement and further elaborate on a 
few issues that were discussed at the hearing. 

NCHA recommends that the Commission adopt the same rule that it had adopted earlier for 
payment of ambulatory surgery rates. NCHA does not support a rate lower than 200% of Medicare for 
hospital outpatient or am surg rates for reasons noted at the hearing and in our previous comment letter. 

Hospital outpatient rates versus am-surg rates 

There was quite a bit of discussion at the hearing on the difference between hospital outpatient rates 
and am-surg rates. Under the Medicare fee schedules, hospital outpatient rates are on average higher than 
those for am-surg centers. NCHA does not support tying am-surg rates to the hospital outpatient fee 
schedule for several reasons: 

• If Medicare is going to be used as the basis for the fee schedule, then Medicare's fee schedules 
(with the 2x multiplier for workers' compensation) need to be adhered to, without changing the 
payment differentials between various providers. The Medicare fee schedules have been 
actuarially developed by CMS, and as discussed below, there are reasons for the differences in 
reimbursement levels between hospital outpatient and am-surg facilities under those fee schedules. 

• Hospital outpatient services are costlier than am-surg services for several reasons. Hospitals incur 
substantial costs relating to keeping an emergency room open 24/7 and maintaining service lines 
that are needed by the community but unprofitable. ASCs are also typically able to schedule 
surgery during normal business hours, whereas hospitals have less predictive scheduling, which 
results in higher costs. Hospitals also provide charity care to the indigent and are reimbursed 
below cost for serving Medicaid recipients. 

• In addition, as noted in the attached memorandum from Optum, Medicare uses relative weights as 
one of the factors in determining payment rates for hospital outpatient facilities and ASCs. 
Relative weights establish how costly any one service is in relation to any other service. Optum 
examined the relative weights of3,077 procedures performed by hospital outpatient departments 
and ASCs. Of those, the hospital outpatient relative weights were higher than ASC relative 
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weights 2,952 times. The ASC relative weights were higher only 125 times. The relative weight is 
higher for hospital outpatient because the hospital payment generally includes additional bundled 
services- such as clinic, emergency department, radiology, MRis, CTs, laboratory and other 
services - that are often not performed in an ASC-setting. As noted by Optum, adopting the 
hospital outpatient relative weights for ASCs would mean paying ASCs for services they often do 
not- and cannot- perform. 

• Hospital outpatient departments must meet the provider-based requirements under federal 
regulations ( 42 CFR § 413.65(d) and Transmittal A-03-030). Those requirements include the 
following: 

o The outpatient department operates under the same license as the hospital. 
o The outpatient department has integrated clinical services with the hospital. This includes 

requirements that the hospital maintain the same monitoring and oversight of the outpatient 
facility as it does for any other hospital department. The hospital medical staff committees 
are responsible for overseeing medical activities and quality assurance at the outpatient 
department. 

o The hospital and outpatient department have a unified retrieval system for medical records. 
o Patients of the outpatient department have full access to all services of the hospital. 
o The hospital and its outpatient department are fully financially integrated. 
o The hospital outpatient department must comply with hospital rules such as anti-dumping, 

nondiscrimination, and health and safety rules. 
o Additional rules apply when the outpatient department is located off the hospital campus. 

NCCI Analysis 

NCHA asked Optum to review NCCI's analysis. Optum's comments and questions on the analysis are 
included in the attached memo. Optum noted that without more explanation of the analysis, "it is difficult 
to determine whether the models reflect what may happen should any of the various methodologies or 
percentages be adopted. Generally, models staying within ASC-PPS system are most likely to have some 
reliability, but cross-system comparisons of ASC-PPS and OPPS need an explanation of discounts and 
bundles to determine reliability." 

Thank you for the opportunity to comment. Please feel free to contact us if you have additional questions. 

Linwood Jones 
General Counsel 
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Oct. 6, 2016 

To: Linwood Jones 

From: Eric Anderson 
Managing Consultant 

Reimbursement Analytics 

Re: Discussion of NCIC-requested analysis and SCA Response 

9200 Worthington Rd 
Suite 300 
Westerville, OH 43082 
www.optum.com 

At the request of the North Carolina Hospital Association, Optum was asked to perform 
a technical review of a workers' compensation Ambulatory Surgical Center (ASC) analysis 
provided to the North Carolina Industrial Commission as well as a response from Surgical Care 
Associates (SGA). 

As background, Optum has provided assistance to more than a dozen states in 

developing and implementing facility (hospital and ASC) workers' compensation payment 
methodologies. 

Discussion of analysis for Industrial Commission 
Modeling changes in reimbursement methodologies can be extremely difficult, 

particularly for facility outpatient payments. While Medicare's hospital outpatient prospective 
payment system (OPPS) and the ambulatory surgery center system (ASC·PPS) are similar, they 
also differ in significant ways. How those differences are accounted for in the modeling process 
can make a considerable difference in the results. 

The only completely accurate method is to have claim-level detail (all items on the 
claim), with a sufficient number of claims, and to process those claims through commercially 
available pricing software with different payment models selected. It appears this option was 
unavailable. Lacking that, an analyst is confronted with making assumptions in reconciling 
disparities between OPPS and ASC-PPS. 

The reimbursement models provided to NCIC have insufficient documentation how 
differences between OPPS and ASC-PPS were accounted for. These unanswered questions 
preclude definitive conclusions on the reliability of cross-system comparisons between ASC-PPS 

and OPPS. 

The following bold-face items are from the analysis with an examination of how 
different assumptions may produce differing results. 

Page 2: Calculate the weighted-average percentage change in maximum 
reimbursements for the fee schedule using observed payments by procedure code 
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The documentation does not detail how many claims, services, or providers were 

present in the data. Also missing is explanation of what detail level was used.lf a low claim 
volume is used, there is an increased likelihood of variability between the model and the 
eventual real-world implementation. If summarized volumes instead of actual claims were 
analyzed, then certain steps are required to account for the impact of discounts and bundles. 

The lack of volume information and use of summarized information does not negate the 

analysis, but low and/or summarized volumes potentially diminish reliability. . 

Page 2: ... "The Impact of Physician Fee Schedule Changes in Workers Compensation: 
Evidence from 3l States'~ suggests that a portion of a change in maximum reimbursements is 
realized on payments impacted by the change. 

The physician study cited concludes when a decrease in maximum reimbursement for 
physician services occurs, only SO% of the decline is realized. Conversely, when an increase in 
maximum reimbursement for physician services occurs, only 80% of the increase is realized. This 
physician study becomes the basis for implementing a "price realization factor" which adjusts 
the impact of any reimbursement methodology changes. Declines are reduced by half; increases 

are set at 80%. 

The referenced study specifically did not consider hospital or ambulatory surgical center 
transactions. On PageS, the study noted: "The data set excludes transactions associated with 
medical services provided by hospitals and ambulatory surgical centers, but includes transactions 
related to services delivered by physicians (the provider type) at these places of service. 

OPPS and ASC-PPS are facllitv fee schedules. Unlike physicians, hospitals and ASCs 
generally have less flexibility in charging different prices to different payers as physicians might. 

Because of payer networks and other factors, the full impact of any methodology 
change is unlikely to occur. However, applying estimates from physician study to a facility 
methodology merits further explanation as to its appropriateness. 

Using a physician price realization factor may understate the lower boundary by as 
much as SO% (the reduction may be more than expected) and also underestimate the upper 
boundary by 20% (the increase may be more than expected). 

Page 3 "Prior MAR" 

There are several questions relating to the MAR calculations. 

1. The Prior MAR calculation uses the 201S ASC-PPS schedule while the proposed 
MAR calculations use the 2016 ASC-PPS schedule. Although Medicare makes 
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Summary 

adjustments to achieve the same results year-over-year, workers' 
compensation utilization differs from Medicare's. As the result, weight changes 
for workers' compensation services might not be neutral and could represent 
an increase or decrease. This can be tested using North Carolina workers' 
compensation volumes to determine whether Medicare weight changes impact 
reimbursement. The documentation does not explain whether this was done. If 
it was not done, some reimbursement impact may be driven by changes in 
Medicare's weighting, not changes in reimbursement methodology or 
percentages. 

2. The Proposed MAR- ASC-Based Alternatives does not state whether wage 
indexes were considered when modeling payments. Because they are not 
mentioned, presumably they were not. However, if wage indexes were 
considered they may have created another inadvertent issue. Core Based 
Statistical Areas (CBSAs) were revamped as the result of the 2010 census. These 
resulted in changes to CBSA compositions. That, in turn, brought about wage 
index changes with most occurring between 2014-16. If wage Indexing was 
done, then payment changes as any CBSA changes ought to be been noted in 

the modeling. 

3. The Proposed MAR - Hospital-Based Alternatives lacks a pertinent discussion. 
While ASC-PPS and OPPS are similar, they differ in discounting and bundling. 
Because hospitals provide a broader range of services than ASCs, hospital 
bundles are often larger and more comprehensive. There is no discussion how 
the disparities between the two systems were reconciled. A reasonable 
presumption might be that the analysis used the multiple procedure discount 
flag from ASC-PPS, but strictly speaking that is not following OPPS payment 
rules. Without clarity on discounting and bundling, the analysis of MAR­
Hospital-Based Alternatives should be regarded with some skepticism. 

The modeling produced one seemingly unlikely result. One model estimated what 
happens if payments increased from 220% of ASC-PPS (using 2015 weights) to 235% of ASC-PPS 
(using 2016 weights). The lower boundary calculation projected overall ASC payments might 

drop 4.1% or a $1.9 million. 

An increase in payment results in less expenditure seems an unlikely result. Although 

there are ways this might be achieved, an explanation as to how the model creates this 
counterintuitive result would be helpful. Without further explanation, it is difficult to determine 
whether the models reflect what may happen should any of the various methodologies or 
percentages be adopted. Generally, models staying within ASC-PPS system are most likely to 
have some reliability, but cross-system comparisons of ASC-PPS and OPPS need an explanation 
of discounts and bundles to determine reliability. 
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Discussion of Surgical Care Associates response 

Surgical Care Associates LLC (SCA) offered a response to the payment modeling 
presented to the Industrial Commission. While the SCA response covers details beyond a 
technical analysis, the hospital association asked that Optum review the technical components 
of SCA's response. The bold-face text Is from the SCA response. 

Page 2: For those services that are covered under Medicare, the invalid fee schedule 
contains reimbursement that is inadequate and that would create a significant disparity 
between ASCs and hospital outpatient departments for the same services. 

The disparity Is created by the adoption of a Medicare-based system. 

Page 2: {g) For those procedures for which CMS has established a Medicare rate, the 
schedule of maximum reimbursement rates for services provided by ambulatory surgical 
centers ("ASC") should be the same as the schedule of maximum reimbursement rates for 
hospital outpatient institutional services as set forth In sub-part (c) above. 

This sentence and further discussion equates payments for services In hospital 
outpatient departments (HOPD) with services provided In ambulatory surgical centers. 

There are two components to Medicare's payment policy: 
o A relative weight which establishes how costly any one service Is In relation to 

any other service. 
o A conversion factor which accounts for differences among hospitals and among 

ASCs. For outpatient, the only adjustment to the conversion factor is the wage 
Index that adjusts for geographical salary differences. 

SCA's suggestion does not say but presumably wishes adoption of both the hospital 
relative weights as well as hospital conversion factors. Of these two, relative weights present a 
more complex issue. Medicare's comprehensive and consolidated bundling payment 
methodology is different between ASCs and hospital outpatient. 

In general, what may appear to be equivalent services may not be because Medicare's 
bundling system Includes services beyond just the HCPCS code Itself. In other words, while the 
HCPCS codes for ASCs and hospitals may be the same, the payment often includes a different 
range of services bundled in the payment. 

The chart below illustrates. It shows the difference In relative weights for some common 
workers' compensation procedures performed in hospital outpatient departments and ASCs. 
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The OPPS (hospital outpatient) relative weight is higher than the ASC-PPS weight 
because the hospital payment usually includes additional bundled services- typically clinic, 

emergency department, radiology, MRis, CTs, laboratory and other services- that are often not 
performed in an ASC-setting. 

In the April2016 Medicare update, OPPS relative weights are higher than ASC relative 
weights 2,952 times. Conversely, ASC relative weights were higher 125 times. 

Because of their nature, ASCs do not perform many of the services included in hospital 
outpatient bundles. Adopting the OPPS relative weights for ASCs would mean paying ASCs for 
services they often do not- and cannot- perform. 

Page 3: The amendment being proposed by SCA would have a positive effect on the 
procedures of the Commission because it will eliminate the confusion that currently exists 
whereby some insurance carriers have determined that some procedures currently being 
performed at ambulatory surgical centers are not covered In the current invalid fee schedule 
based on ASC Medicare rates. 

While the proposed change may or may not eliminate some confusion that currently 
exists, it would create another type of confusion in determining how to apply a different set of 
bundling rules- notably the comprehensive status indicator, Jl-that apply in OPPS but is not 
present in ASC-PPS. 

Medicare's Jl status indicator in hospital outpatient has no comparable methodology in 
ASC·PPS. In general, if a code with a J1 status indicator appears on a claim, that is paid and 

122



OPTUM Insight" 9200 Worthington Rd 
Suite 300 
Westerville, OH 43082 
www.optum.com 

nothing else. There are complex rules relating to payment when two or more HCPCS codes with 
J1 status indicators appear on a claim. Medicare is greatly expanding HCPCS codes covered by 
the Jl status indicator. For 2017, more than 2,500, mostly surgical, HCPCS codes will have a J1 
status indicator. 

Beyond the bundling issue, there are also differences in how OPPS and ASC-PPS handle 
wage index adjustments and which wage indexes would apply. Additional rules would need to 
be developed to handle these disparities. 

Page 4: As noted by the Commission, discrepancies in payments between ambulatory 
surgical centers and hospital outpatient departments would If potentially diminish the pool of 
doctors available to treat injured employees, and reduce the quality and timeliness of core. 

Presumably the quoted material accurately reflects the commission's statement. 

That notwithstanding, it begs the question of how a discrepancy in facility payment 
affects the pool of doctors. For most hospitals and some ASCs, workers' compensation is a 
relatively small portion of their patient volume. 

Hospitals make decisions based on their overall patient volume as do some, perhaps 

most, ASCs. Clearly, a discrepancy in physician payment could impact t he availability of 
physicians, but the contention on facility payments is less clear. 

Page 5: Specifically, NCCI Improperly uses the invalid ASC fee schedule as the baseline 
for calculating the cost or saving related to the proposed changes. The ASC fee schedule 
required by the August 9, 2016 court decision reimburses providers at 67.15% of billed 
charges. The NCCI analysis uses the invalid ASC fee schedule reimbursement of 210% of 
Medicare ASC rates as the baseline for the proposed fee schedule changes. Therefore, NCCI's 
analysis using the Invalid fee schedule understates the total Impact on the overall workers 
compensation system when adopting a ASC fee schedule that reimburses ASC at a lower rate 
than the current fee schedule reimbursement of 67.15%. 

Our analysis generally agrees with this point. It was unclear from the documentat ion 
w hether t here was an adjustment for the t ime period. Our reading of the methodology was that 
220% of Medicare was used as the basis for the previous MAR calculation. 

Page 5: SCA conducted Independent analysis using internal data and NCCI's 
methodology to evaluate the impact of SCA's proposed fee schedule change from the current 
ASC fee schedule reimbursement rate of 67.15% of billed charges to the 2017 Service Year 
reimbursement rate of 200% of HOPD Medicare. The analysis concluded that the resulting 
overall savings in 2017 to the overall workers comp system would be $8.8M {-0.5%}. 
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The description of the SCA analysis does not state whether it used the hospital 
conversion factor, whether it made wage index adjustments, whether it used the hospital 
relative weights or how it handled hospital bundled payments. As with the analysis for the 
Industrial Commission discussed earlier, without this information it is difficult to determine 
whether SCA's analysis reliably models the impact to changes in payments. 
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Renee J. Montgomery 
Parlner 
Telephone: 919.890.4162 
Direct Fax: 919.835.4554 

reneemontgomery@parkerpoe.com 

Via Hand Delivery 

Charlton L. Allen, Chairman 
Rincon Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Re: 

d? 
Parker Poe 

October 1 0, 2016 

Dear Chairman Allen and Commissioners: 

Atlanta, GA 
Charleston, SC 
Charlotte, NC 
Columbia, SC 
Greenville, SC 
Raleigh, NC 
Spartanburg, SC 

On behalf of Surgical Care Affiliates, LLC ("SCA"), we are submitting SCA's comments 
in response to proposals submitted to the North Carolina Industrial Commission addressing fees 
for ambulatory surgical center services in workers' compensation cases. We also are 
submitting a number of letters supporting the proposal that was submitted by SCA and opposing 
the three other proposals that were submitted to the Industrial Commission. 

RJM:rms 

cc: Kendall Bourdon (via e-mail) 
Meredith Henderson (via e-mail) 

Parker Poe Adams & Bernstein LLP Attorneys and Counselors at Law PNC Plaza 301 Fayetteville Street Suite 1400 Raleigh, NC 27601 PO Box 389 Raleigh, NC 27602~0389 

t 919.828.0564 f 919.834.4564 www.parkerpoe.com 
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SURGICAL CARE AFFILIATES' COMMENTS 
IN RESPONSE TO PROPOSALS SUBMITTED 

TO THE NORTH CAROLINA INDUSTRIAL COMMISSION 

October 10, 2016 

To: Kendall Bourdon 
IC Rulemaking Coordinator 
North Carolina Industrial Commission 
Delivered via email to kendall.bourdon@ic.nc.gov 

Pursuant to the North Carolina Industrial Commission's ("Commission") September 2, 
2016 Notice of Public Comment Meeting, Surgical Care Affiliates, LLC ("SCA") respectfully 
submits the following comments in response to the proposals submitted to the Commission 
addressing fees for ambulatory surgical center services in workers' compensation cases. 

SCA manages seven ambulatory surgical centers in North Carolina and has an ownership 
interest in each of these centers through wholly-owned subsidiary corporations (hereinafter "SCA 
ambulatory surgical centers"). The SCA ambulatory surgical centers are located throughout North 
Carolina and include Blue Ridge Day Surgery in Raleigh, Charlotte Surgery Center, Fayetteville 
Ambulatory Surgical Center, Greensboro Specialty Surgery Center, Surgical Center of 
Greensboro, The Eye Surgery Center of the Carolinas in Southern Pines, and Eastern Regional 
Surgical Center in Wilson. 

SCA and the ASCs in North Carolina that support SCA's proposal submitted to the 
Industrial Commission on September 26, 2016 represent the majority of ASCs in North Carolina 
that provide surgical services to injured workers covered by the Workers' Compensation Act. 

THE OTHER THREE PROPOSALS ARE NOT COST EFFECTIVE AND DO NOT 
MEET NORTH CAROLINA STATUTORY REQIDREMENTS 

North Carolina law requires that fee schedules adopted by the Commission be adequate to 
ensure that injured workers are provided the standard of services and care intended by the Workers' 
Compensation Act and that providers are reimbursed reasonable .fees for providing these services. 
The other three proposals do not meet these requirements. 

The other three proposals do not address all procedures that can be performed in 
ambulatory surgery centers. By crafting a fee schedule that uses only Medicare as its foundation, 
the other proposals do not recognize that a wide variety of procedures can be performed safely and 
cost-effectively on the working-age population. The workers' compensation population is 
typically younger and healthier than the Medicare population, meaning that there are additional 
procedures that can be performed safely and effectively with a shorter stay. As noted by NCCI 
"WC claimants have very different demographics, medical conditions, and priorities than retirees. 
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It would be a mistake to blindly rely on Medicare rates as perfect measures of resources appropriate 
to treat work-related injuries."1 

Additionally, for Medicare patients nationwide, covered surgical procedures include 
"surgical procedures ... for which standard medical practice dictates that the beneficiary would 
not typically be expected to require active medical monitoring and care at midnight following the 
procedure."2 For non-Medicare patients in North Carolina, ASCs are permitted to keep patients 
for up to 24 hours.3 This means a non-Medicare patient can stay in the facility overnight, provided 
they are released within the specified time frame.4 The ability to keep workers' compensation and 
commercial patients in the facility overnight broadens the list of procedures that can be performed 
safely and effectively in the ASC setting. 

The failure to include all procedures that can be safely performed on an outpatient basis 
results in a significant cost to the system. Particularly impactful in the context of workers' 
compensation injuries are a number of spine codes, many of which are not covered under the 
Medicare ASC fee schedule but are commonly performed in the ASC setting on working age 
patients. Total joint replacements (knee, hip, and shoulder) also are paid by Medicare only in the 
inpatient setting and these cases are routinely performed on patients - especially young and 
otherwise healthy patients like many injured workers - in the ASC setting. 

When confronted with an injured worker who needs a procedure not paid for under 
Medicare's HOPD payment methodology, a hospital can choose to perform the case in its inpatient 
setting. The result is a much higher cost to the system of an inpatient stay and procedure. Allowing 
an ASC to perform cases not on the Medicare ASC list provides an alternative setting for these 
procedures, and allows the injured worker's doctor to make the decision for his or her patient about . 
the best site of service for these procedures. 

The impact o( not having a fee schedule that includes all procedures can be shown by the 
drop in Workers' Compensation cases performed in ASCs since April of2015 when the invalid 
fee schedule began being used. SCA's Workers' Compensation cases declined by 4.2% between 
Apri11, 2015-March 31, 2016. An NCCI analysis of volume recently obtained by SCA shows a 
decline in volume ofWorkers' Compensation cases by all North Carolina ASCs in 2015 of8.2%.5 

SCA's proposed amendment to the regulation serves to align payments for ambulatory 
·surgical procedures with the Medicare fee schedule while at the same time acknowledging that 
Medicare has not created an allowance for certain procedures that are routinely and safely provided 
to non-Medicare patients in the ASC setting. As such, SCA is proposing a rate for these services 
that is consistent with the resources and time involved in providing such procedures. In order to 
limit the uncertainty of the state's exposure on reimbursement, charge master increases will be 
limited to 0% increase for these procedure codes for the first 3 years, or a revenue neutral 
adjustment will be applied to the percent of charge paid. 

1 NCCI, Effectiveness ofWorkers Compensation Fee Schedules- A Closer Look, February 11, 
2009 
2 42 C.F.R. §416.166 (b). 
3 G.S. §131E-176 (l)(b). 
4 Federal regulations allow for stays up to 24 in ASCs. See 42 C.F.R. §416.2. 
5 NCCI data includes one quarter of payment not under the invalid fee schedule. 
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Additionally, the unintended consequences of the cost to the system that would be caused 
by acceptihg the other three proposals were not considered in the NCCI analysis. Patients are 
commonly seen much more quickly in the ASC setting than they can be accommodated in the 
hospital. None of the costs of this system that result from an injured worker having a delay in 
access to services were included in the NCCI analysis. Additionally, the costs of having services 
performed in the more expensive inpatient environment as a result of procedures not contemplated 
in the outpatient methodology were also considered in NCCI's analysis. 

Also, as SCA set forth in its proposal, the cost analysis requ.ested by the Commission 
wrongly compares new ASC fee schedules to the ASC fee schedule that has been declared invalid. 

THE OTHER THREE PROPOSALS ARE OUT OF STEP WITH 
TRENDS IN MEDICARE REIMBURSEMENT 

The other three proposals fail to recognize recent federal Medicare payment policy reforms. 
In 2015, Congress passed the Bipartisan Budget Act of 2015 (Pub. L. 114-74). The legislation 
contained a provision that changed the reimbursement methodology for new off-campus hospital 
outpatient departments. Specifically, Section 603 "would codify the Centers for Medicare & 
Medicaid Services (CMS) definition of provider-based (PBD) off-campus · hospital outpatient 
departments (HOPDs) as those locations that are not on the main campus of a h<?spital and are 
located more 250 yards from the main campus. The section defines a "new" PBD HOPD as an 
entity that executed a CMS provider agreement [after the date of enactment]. Any PBD HOPD 
executing a provider agreement after the date of enactment would not be eligible for 
reimbursements from CMS' Outpatient Prospective Payment System (PPS). New PBD HOPDs, 
as defined by this section, would be eligible for reimbursements from either the Ambulatory 
Surgical Center (ASC PPS) or the Medicare Physician Fee Schedule (PFS)."6 Congress has 
recognized that ASCs and HOPDs should have parity ill' their reimbursement by Medicare. 

The workers' compensation system should not be responsible for hospital overhead. It has 
been argued that hospitals have an infrastructure and overhead that necessitates payment for 
workers compensation cases at higher rates than ASCs. Payment should be equivalent between 
the two settings for equivalent procedures. When an injured worker requiring surgery visits an 
ASC, he or she receives the same care as he or she would in a hospital environment. . For these 
cas·es, the direct costs are equivalent - implant and supply costs, nursing staff, anesthesia costs, 
etc. Payment for surgery for the same patient, receiving the same treatment- in many cases even 
performed by the same surgeon - should not be differentiated based on factors and costs unrelated 
to the workers' compensation system and should be the same regardless of location. 

Other states are recognizing the importance of addressing the two sites using the same 
methodology in setting their medical fee schedules. Alaska and Connecticut, two of the most 
recent states that enacted legislation related to workers' compensation medical fee schedule 
reforms specific to ambulatory surgical centers, used the hospital outpatient fee schedule. In 2014, 
the Medical Services Review Committee in Alaska was directed to create a medical fee schedule 

6 U.S. House Committee on Ways and Means, Bipartisan Budget Act of2015 Section-by-Section 
Summary, http://docs.house.gov/meetings/RU/RUOO/CPRT-114-RUOO-DOO l.pdf 
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based on Medicare-based conversion factors . The new schedule became effective December 1, 
·2015. The Medical Services Review Committee determined that hospital outpatient department 
and ambulatory surgical centers should be reimbursed as a percent of the Medicare hospital 
outpatient fee schedule.7 Similarly, effective April 1, 2015, the Connecticut Workers' 
Compensation Commission established a medical fee schedule for ASCs based on the Medicare 
hospital outpatient fee schedule.8 

SCA's PROPOSAL WILL SAVE THE SYSTEM MONEY 

The analysis done by SCA shows that there will be significant savings in adopting the 
proposal that SCA has submitted. In crafting this analysis, SCA reviewed historical case volume 
performed at our seven facilities. Cost comparisons were conducted on payments for these 
procedures under the former methodology of 67.15% of billed charges for procedure codes versus 
the same procedures paid at the 2017 Service Year reimbursement rate of 200% of hospital 
outpatient department Medicare rates. SCA estimated a 40% reduction in payments. Using 
NCCI's methodology to estimate the impact of the fee schedule reforms, the analysis concluded 
that the resulting overall savings in 2017 to the overall workers' compensation system would be 
$8.8M (-0.5%). 

As noted by the Commission, discrepancies in payments between ASCs and HOPDs would 
"potentially diminish the pool of doctors available to treat injured employees, and reduce the 
quality and timeliness of care. That impact will likely be most severely realized in our State's 
more rural areas, where the quality and availability of effective treatment is already a greater 
concern. "9 SCA agrees with the Commission that the only way to ensure injured workers access 

. to high-quality, effective care is to create parity between the ASC and hospital outpatient medical 
fee schedules. 

THE REDUCTION IN RATES TO 150% OF THE MEDICARE ASC FEE SCHEDULE 
PROPOSED WOULD BE VERY HARMFUL TO THE SYSTEM 

Reducing the fee schedule to 150% of ASC Medicare as suggesteq by one proponent would 
have an even greater negative affect on workers access to surgical care. As noted by NCCI: "The 
Medicare fee schedule is very useful as a starting point for the design ofWC medical fee schedules, 
but has notable shortcomings for WC, including too little emphasis on return to function and too 
little sensitivity to cost differences among states." 10 WCRI noted that "if workers' compensation 

·fee schedule rates are higher than Medicare, this does not necessarily mean that the workers' 
compensation rates are high enough to avoid access-to-care issues for injured workers. The latter 
limitation arises because providers' decisions about which patients to see are influenced in part by 
reimbursement rates from alternative payors. 

7 HB316, Chapter 63 SLA 14. 
8 CT Public Act 14-167. 
9 North Carolina Industrial Commission, Memorandum of Law In Support of Motion To Stay, 
August 17,2016. 
10 NCCI, Effectiveness of Workers Compensation Fee Schedules - A Closer Look, February 11, 
2009. 
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If workers' compensation pays higher than Medicare but lower than commercial insurers, 
there still might be legitimate concerns about access. 11 

In Texas, following drastic cuts in the fee schedlde, the number of physicians willing to 
treat all work-related injuries dramatically declined from 2002 to 2004. Specifically, "[t]hree 
quarters (77%) of orthopedic surgeons in Texas now limit workers compensation cases, 
dramatically up from (29%) two years ago. Similar declines in access have occurred for general 
surgeons and other surgical specialists. 12 

Hawaii experienced similar access issues when its workers' compensation fee schedule 
reimbursements were inadequate. As noted in a comprehensive review conducted by the state: 

While the impact of the change in the medical fee schedule may not have reached 
overwhelming proportions, it appears to have affected the treatment of injuries in 
workers' compensation cases. Health care providers are struggling with a duty to 
heal, while juggling fiscal responsibilities that will afford them to stay in business 
to continue to practice medicine. This trend of.turning away workers' compensation 
patients should be given attention before it becomes critical. The medical fee 
schedule definitely appears to have had a negative impact on an injured employee's 
access to specialty care and diminished access to more experienced health care 
providers.1 

Workers' compensation medical cost variation is not solely driven by the medical fee 
schedule. As noted by the National Academy of Social Insurance, "the tremendous interstate 
variation in the share of total benefits going to medical care reflects between-state differences in: 
average weekly wages; the nature and severity of work-related injuries; the quantity and prices of 
medical services provided to injured workers; and the dollar value of cash benefits (driven by 
factors such as benefit replacement rates, maximum and minimum weekly benefits, the waiting 
period, and duration ofTTD benefits). If, therefore, changes to the workers' compensation law in 
a given state reduce the dollar value of cash benefits, but medical benefits are stable, the share of 
benefits accounted for by medical care increases."14 Additional factors such as strong employment 
growth also increase medical benefits since more empleyed workers will be covered under workers 
compensation. 

A significant reduction in ASC rates will benefit the carriers at the expense of providers 
and employers. Well before the workers compensation fee schedule reforms enacted in 2013, the 
workers' compensation carriers realized a sharp increase in profits. As reported by the National 
Association of Insurance Commissioners, underwriting profits and profits on insurance 
transactions have increased sharply since 2005. 

11 WCRI, Designing Workers' Compensation Medical Fee Schedules, June 2012. 
12 Texas Medical Association, Workers' Compensation Special Report- 2004 Survey of Texas 
Physicians." \ 
13 The Medical Fee Schedule Under the Workers' Compensation Law, Legi'slative Reference 
Bureau State Capitol, Honolulu, Hawaii 
14 National Academy of Social Insurance, Workers' Compensation: Benefits, Coverage, and 
Costs, 2014 
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For the reasons set forth above, the Commission should adopt SCA's proposed fee schedule 
and reject the fee schedules proposed by the other three proponents. SCA's proposed fee schedule 
is consistent with North Carolina statutory requirements, accounts for all procedures that can be 
performed in ASCs, and results in substantial savings to the Workers' Compensation system in 
North Carolina. 

Respectfully submitted this 1Oth day of October 2016. 

Kelli Collins, Vice President Operations 
Surgical Care Affiliates, LLC 
3820 North Elm Street #102 
Greensboro, NC 27455 
(336) 854-1663 office 
(336) 202-6681 mobile 
(866) 367-3168 fax 

· kelli.collins@scasurgery.com 

6 

131



CHARLOTTE SURGERY CENTER 

October 6, 2016 

Charlton L. Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

an affiliate of SCA 

Thank you for the opportunity to present comments in response to possible rulemaking options 
for the maximum allowable amounts for services provided by ambulatory surgical centers 
("ASCs") in Workers' Compensation cases under North Carolina's Workers' Compensation 
Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates, 

LLC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10J 
.0103 specific to the fee schedule under North Carolina's Workers' Compensation Act for 
services provided by ambulatory surgical centers (ASCs). 

Charlotte Surgery Center is a multi-specialty ambulatory surgery center affiliated with Surgical 
Care Affiliates. We have been serving Mecklenburg County cost effectively for over 30 years, 
and have performed 7,000 Worker's Camp cases since 2009. 

We are currently working with self-insured employers to move Worker's Camp cases from the 

higher cost hospital setting to Charlotte Surgery Center, particularly from surrounding markets 
where there is not an ASC option. The savings opportunity versus inpatient hospital rates is 
significant. Should the cuts to Worker's Camp rates drive ASC's to exit the market, as has 
happened in other states, leaving only the inpatient hospitals to serve the Worker's Camp 
patients, a significant financial burden would be placed on both the insurers and the self­
insured employers they represent. 

In April2015, the Industrial Commission established new Workers' Compensation fee schedules 
for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new fee 
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in 
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August 
9, 2016 by Wake County Superior Court Judge Paul Ridgeway. 

In response to the Court's order invalidating the April1, 2015 fee schedule for ASCs, the 
Commission has requested proposals to amend Rule 04 NCAC 10J .0101, .0102, and .0103. 

Charlotte Surgery Center is in full support of SCA's proposal to align reimbursement rates for 
ASCs with the reimbursement rates set for hospital outpatient departments. We fully agree 

2825 Randolph Road 1 Charlotte. NC 282111704.377.16471 Fax 704.358.82671 www.charlottesurgerycenter.com 
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that alignment of reimbursement schedules allows for site-of-service decisions to be based 
solely on clinical judgment, quality outcomes, and scheduling efficiency. We also believe that 
the 40% cost savings of $8.8 million, versus the currently valid fee schedule of 67% of billed 
charges, accomplishes the cost saving goals of the Commission while protecting the 
aforementioned clinical goals. 

In addition, we fully support SCA's proposal to cover procedures that were being conducted in 
ASCs prior to the enactment of the invalid fee schedule on April1, 2015. Excluding the 
procedures that were previously performed at ASCs will result in an access problem for injured 
workers, which would violate the statutory requirements of ensuring injured workers are 
provided the services and standard of care required by the Workers' Compensation Act. 

Finally, we strongly oppose the three proposals submitted by insurance carriers, third-party 
administrators, and the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers' 
access to timely care. 

Thank you for your consideration. If you have any questions, please feel free to contact me at 
704-617-7324. 

Thomas J. Lally 
C.E.O. 

cc: Kendall Bourdon 
Meredith Henderson 

Page 2 of 2 
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October 10, 2016 

Charlton L Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

· Thankyou forthe opportunity to·present comments·ln response to possible rulemaklng options 
for the maximum allowable amounts for services provided by ambulatory surgical centers 
("ASCs") In Workers' Compensation cases under North Carolina's Workers' Compensation 
Act. Please accept this Jetter In support of the proposal submitted by Surgical Care Affiliates, 
LLC {"SCA") on September 26, 2016 to amend the previously declared Invalid Rule 04 NCAC 10J 
,0103 specific to the fee schedule under North Carolina's Workers' Compensation Act for 
services provided by ambulatory surgical centers {ASCs). 

In April 2015, the Industrial Commission established new Workers' Compensation fee schedules 
for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new fee 
schedule for ASCs, the Industrial Commission failed to follow the required process set forth In 
the Administrative Procedure Act. Consequently, the fee schedule was ruled Invalid on August 
9, 2016 by Wake County Superior Court Judge Paul Ridgeway. 

In response to the Court's order Invalidating the April 1, 2015 fee schedule for ASCs, the 
Commission has requested proposals to amend Rule 04 NCAC 10) .0101, .0102, and .0103. 

We are In full support of SCA's proposal to align reimbursement rates for ASCs with the 
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of 
reimbursement schedules allows for site-of-service decisions to be based solely on clinical 
judgment, quality outcomes, and scheduling efficiency. 

In addition, we fully support SCA's proposal to cover procedures that were being conducted In 
ASCs prior to the enactment of the Invalid fee schedule on April 1, 2015. Excluding the 
procedures that were previously performed at ASCs has resulted and will continue to result In 
an access problem for Injured workers, which violates the statutory requirement of ensuring 
Injured workers are provided the services and standard of care required by the Workers' 
Compensation Act. 

We strongly oppose the three proposals submitted· by Insurance carriers, third-party 
administrators, and the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule for ASCs, which would limit Injured workers' 
access to timely care and also fall to meet the statutory requirement that ASCs receive 
reasonable fees. 
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It Is also very significant that the other three proposals do not address all procedures that were 
being conducted In ambulatory surgery centers prior to the enactment of the Invalid fee · 
schedule on April 1, 2015. By limiting Injured workers access to care for all procedures that 
have been historically performed In the ASC setting, workers will be forced to receive care In 
the higher-cost Inpatient hospital setting. 

The other three proposals are not cost effective and so do not meet statutory requirement of 
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules 
adopted by the Commission be adequate to ensure that Injured workers are provided the 

.... standard of. services and care Intended by the .Workers' Compensation. Act. and that. providers 
are reimbursed reasonable fees for providing these services, The three other proposals de not 
meet these requirements. 

Lastly, the analysis conducted by NCCI does not take Into consideration the shift of Injured 
workers from the ASC setting to the more-costly hospital Inpatient setting, therefore, under­
estimating the cost to the workers' compensation system. 

Thank you for your consideration. 

Sincerely, 

s I&" A r-1 IZA>-~ (,3,"' 

'?fLeS t't!~.J-r j t-oo) C.D 1-1?1\ $S 5 u.ac"ll Gll.L 1'-A(t.TI\.l '<11..5 

cc: Kendall Bourdon 
Meredith Henderson 

135



FAYETTEVI_LLE.AMHULATORY SURGERY .CENTER 

October 10, 2016 

Charlton· L. Allen,Chairman 
N.cmh Cafoli[l<Jind~strlal toml)lls$1oll 
430.N.salls[JUry Street 
Raleigh, NC27603 

Dear Chairman Alien and Commissioners: 

Thank you for the opp0rtunitv to present comments ln response1:0 possible rlllemaking optlo(l$ 
for the maximum ati6Wable amounts for services provided by all?bulatory surgiCal tenters 
{"ASCs") In Wor~ers' _Compensation cases under North Carolina's Workers' compensation 

. Act; Plea·se accept this letter I~ support ofthe proposal submitted by Surgical Care Affiliates, 
LLC (''SCA'') on September 26, 2016 to amend the previously declared Invalid Rule 04 NCAC 10J 
.010:3 specific to the. fee schedule under North Carolina's Workers' Compensation .Act for 
services provided by ambulatory surgical centers (AsCs), 

In Aprll20t5,thelndustrial Commlssiohestablished new 'Aforkeis1 Compensa_tion fee s~hedules 
for hospitals, phy~icians,_ an\! ASCs. Ho\Nelier, In prpmu_lgating regulations to establish a newJee 
schecl1.lle fcir lt,SCS/ the lndustrl?l Commission fajleo to follow the required process set forth in 
the .Administrative Procedure Act Consequently; the fee schedule was ruled Invalid on August 
9, 2011? by Wake CountySuperior Court Judge Paul Ridgeway . 

. in response to the Court's order lnvalldafing the. April 1, 2015 f!Je schedule Ji.>r" ASCs, the. 
Commission has requested proposals to amend. Rule 04 NCAC 1QJ ;Q10~1 .0102; ~no ;Q!OB, 

We are in full sLip port_ of SCA',s. proposal to align reimbursement rates for ASCs with the 
rei11)bursement rates set fornospitalo~tpatient departments. We fully agr:ee that alignment of 
reimbursement scheduiefs allows for slte,of"service deGJsions to be based solely. <:>n clinical 
Judgment, qUality outcomes; and;schedulin~ efficiency. · · 

In addition, we fully support SCA's proposal to.coverproceduresfiJatwere being conp\!tted in. 
ASC~ prlqr to the. enactment ofthe Invalid ~ee schedule oh April 1, 2015. Exclut!Jng the 
proc~duresthat wereprelii0Usly per.fgrmed at A$C5 has re$ultecj al1d Will ¢olltlnue f<;> result in 
an access probiern for InJured workers, whrch violates the statutory reqi.llr~rnentof ensuring 
ih)ured workers are provided the service~ and standard of care. required by the Workers' 
Compensation Act. 

We strongly oppose the three propos<Jis sqpi)iltted by Insurance carriers; third,j>arty 
a"dminlstrators, and. the North Caroflna Hospital Association. The three proposals all 
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recommend a significantly reduced fee schedule for ASCs, which would limit Injured workers' 
access to timely care and also fall to meet the statutory requirement that ASCs receive 
reasonable fees. 

It is also very significant that the other three proposals do not address all procedures that were 
being conducted In ambulatory surgery centers prior to the enactment of the Invalid fee 
schedule on April 1, 2015. By llmiting injured workers access to care for all procedures that · 
have been historically performed In the ASC setting, workers will be forced to receive care in 
the higher-cost Inpatient hospital setting. 

The other three proposals are not cost effective and so do not meet statutory requirement of 
the North Carolina Workers Compensation Act. North Carollna law requires that fee schedules 
adopted by the Commission be adequate to ensure that Injured workers are provided the 
standard of services and care Intended by the Workers' Compensation Act and that providers 
are reimbursed reasonable fees for providing these services. The three other proposals do not 
meet these requirements. · 

Lastly, the analysis conducted by NCCI does not take Into consideration the shift of Injured 
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under· 
estimating the cost to the workers' compensation system. 

Thank you for your consideration. 

Sincerely, 

&~~--
Debbie Long, ~ 
Business Office Manager c:::; 

cc: Kendall Bourdon 
Meredith Henderson 
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.BLU·E: . . R·I. D G. E SURGERY . . C E:N.T.ER 

Octob~r ~0, 2.916 

CharltonL All.~n, Cha.lrni~n 
Nqr~h Carolin~ jndu~~rlal c:ommlsslon 
4::3.0 N. Sali~bury Str~et 
~a leigh, N·c: 276.03 

De~r Chalrrnari Afl~r:i an.cl C:i:!rn.missioners; 

<~h. iJltiiia r "P ·f;r~ 

Thank you.forthe o·pportunlty tb' present comments in response to-possible ruleh1akirig option~ 
for the maximum ·afloWab:i'e amounts for se·rvites proVided by· ambulatory surgiCal .centers 
(

11ASCs") ·in Workers; Com·pensation· cases under North Carolina's Workers! Comperisatlorr 
Act Please accept:this letter- In· support,of..th.~ propo~al submitted· by -Surg£c<H Care Affillptes,. 
LLC ("s·~A'') on Septeniber 26,_ 2016 t() .ameQd.the: pr~yiously de.cl~redihvalip Hpl~ .04 NCAC 1Q) 
.0103 specific to t~e fee ·?c.heciule und~r No.rth ~a.r()iina;s Wor.kers' compemsation Ac.t fqr 
$ervi.ces· prov·i~ed py amhu!a.tory slirgical'centers (ASCs). 

In April '2015, the Industrial Commission esta!Jiished new Workers1 Compensation fee schedules 
for hospitals, physician$; a·nd ASC~. Ho.wever:~. it) promi.Hgatlog regulation!?to establish :a .newfee. 
schedule for ASCs, the.lndustriai. Commission :failed to folloW. the requiretl process set forth in 
the Administrative· Procedure Act. Consequent:ly,th~ fee schedule was:ruled invalid on August 
9; 2016by.Wake Colihty SuperipJ'.CourfJLidge Paul Rid~ewa.y. 

ln response to the· :Court-'s · order invali_datlng the. April 1; 2015 f~e .sc~~dul_e fqr A5Cs; .the 
C9m.mission has requested pre>pos?lst.o amend Rule 04NQAC l QLO.lOl, .Q1Q2, an~ .0103. 

We are in. full support of SCA's proposal to align r·eimbursement' rates for ASCs ·with the 
reimbursement rates ·setter hospital outpa~iei'lt departments. We fully :agree that alignment of 
relmbursem.~nt schedules .allows for .s)te_.of-$ervke deCisions to b~ .base.d soiely· on: clinical 
Judgment~ quality out~omes; :and scheduling· efficiency. 

hi ~dditioh, we fully sup·porf SCA.1s' proposal to cover. procedures that were be.ing conducted In 
ASCs prior to ··the· .ehactmerit of the inValid f~e sch~dvle on Ap.rll 1; 2015,~ ExcluQing the 
procedures that w~re :P.reviousiy performed atAsc::-s. has re~ul.t~d and y..r_iiJ c;ontl.~ue to: result lo 
ah access. problem for fnJu.r¢q worker~, - Whi~ti vfolat.es-the st?:tUtory n;:qLi l.rer:nent :of e~~l;lrl_ng 
injured workers ar~ Prb\lided the serviCe$ cHid s~a.od~rd qf c-are re.qlifr~d by the~ Work~rs'· 
Compensation Act~ 

w~ 'strpn.gly oppos¢ th.e thre¢. proposals' submittecl by .i.nsurance carriers; :thlrd~part_y: 
adrninlstrat6rs; and ·the North. tarolln~ H(Jsplhtl Assodatio.n. The .three :.propos·als all 
recommend a sfgoiflcantly reducedJee schedi.il~· for':ASCs! ·which would ilmit . injured Workers' 
(!tcess to tirn~)y · care an·d ai:so fail to meet the :statutory requirement; that ASCs -receive 
rea so n·ab l e·fee s: · · · · 
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B L U E R I D G E . S URGE R Y C EN T E R 
ai"fidtdiait· ,)f sat\ 

It is also very significantthat the other three proposals do not address .all pro,cedures that Were 
bejng conducted in ambulatory surgery centers prior to the en.actm.ent of the invalid fee 
sched\.lle on April 1, 2015. By limiting Injured W()rkers <!ccess to care Jar all procedures that 
nave been historically performed in the ASC setting, workers will Qe forced to receive care i.n 
the higher-cost Inpatient hospital setting. 

The .other three proposals are not cost effective and so do not meet statutory requirement of 
the North carolina Workers Compensation Act. North Carollnalaw requires that fee schedules 
adopted by the. Commission be adequate to ensure, that Injured workers are provided. the 
standard of services and care Intended by the. Workers' Compensation Act and that providers 
are reimbursed reasonable fees for providing these services. The three other proposals do.not 
meet these requirements. 

Lastly; the analysis conducted by .NCCI does not take into consideration the shift of lnjurecj 
workers from the ASC setting. to the more-costly hospital Inpatient setting,. therefore, under­
estimating the cost to theworkers' compensation system. 

Thank youJor your consideration. 

Sincerely; 

cc: Kendall Bourdon 
Meredith Henderson 
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-------------Pioneering Orthopaedics Since 1919 --- -+---------­

• Hand & Wri~t • Should er & Elbow • Splnt• • Hlp & J<ru·c • Fool & nkJe • 
• Pediatrics • Spurts .:Vlcdidne • ~; l'ncral Orthopaedics • Total Joint Repl cements • 

October 10, 2016 

Charlton L. Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

Thank you for the opportunity to present comments In response to possible ulemaklng options 
for the maximum allowable amounts for services provided by ambulat surgical centers 
("ASCs") In Workers' Compensation cases under North Carolina's Workers' ompensatlon Act. 
Please accept this letter In support of the proposal · submitted by Surgical Care Affiliates, LLC 
(

11SCA11
) on September 26, 2016 to amend the previously declared Invalid Rule 04 NCAC 10J 

.0103 specific to the fee schedule under North Carolina's Workers' Co pensation Act for 
services provided by ambulatory surgical centers (ASCs). 

In April 2015, the Industrial Commission established new Workers' Com pen atlon fee schedules 
for hospitals, physicians, and ASCs. However, In promulgating regulations to establish a new fee 
schedule for ASCs, the Industrial Commission failed to follow the required rocess set forth In 
the Administrative Procedure Act. Consequently, the fee schedule was rul d Invalid on August 
9, 2016 by Wake County Superior Court Judge Paul Ridgeway. 

In response to the Court's order invalidating the April 1, 2015 fee · sch dule for ASCs, the 
Commission has requested proposals to amend Rule 04 NCAC 10J .Oi01, .01 2, and .0103. 

We are In full support ot SCA's proposal to align reimbursement rat es for A$Cs with 'the 
reimbursement rates set for hospital outpatient departments.· We fully agr e that alignment of . 
reimbursement schedules allows for site-of-service decisions to be bas d solely · on clinical 
judgment, quality outcomes, and scheduling efficl_ency. 

In addit ion, we fully support SCA's proposal to cover procedures that were being conducted in 
ASCs prior to the enactment of the Invalid fee schedule on April 1, 2 1S. Excluding the 
procedures that were previously performed at ASCs.hanesulted and will ontlnue to result In 
an access problem for Injured workers, which .violates the statutory requ rement of ensuring 
Injured workers are provided the services and standard of care requlr d by the· Wotkers' 
Compensation Act. · 

Phone · 919.781.5600. •. www.ralel~hortho.com,~+--------­
• CLINIC • SURGERY CENTER • URGENT CARE • MRI • THERAPY SERViCES • ORTHOTIC PROSTHETICS & PEDORTHICS • 

Raleigh Office Cary Office I 
3001 Edwards Mill Road .ll200 222 Ash villa Avenue 1120 

Raleigh, NC 27612 Cary, NC 27518 

Team Physicians I 
• ~· Carolina N.C. State '(8 Hurricanes II Unl~ersily 

Game Office North Raleigh Office 
1325 Timb r Drive East 10880 Durant Road 11300 

Gamer, C 21529 Raleigh, NC 27614 
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------------Pioneering Orthopaedics Since 1919---+-------­

• Hand & Wrist • Shoulder & Elbow • Spine • Hip & Knee • Fool Ankle • 
• Pediatrics • Sports :\1t•dil'lnc • GL•nct•al Orthopaedics • Tntui.Joint Rc lacemenh • 

We strongly oppose the three proposals submitted by Insurance arrlers, thlrd-.party 
administrators, and the North Carolina Hospital Association. The hree proposals all 
recommend a significantly reduced fee schedule for ASCs, which would 11 it injured workers' 
access to timely care and also fail to meet the statutory requlremen that ASCs receive 
reasonable fees. · · 

It is also very significant t~at the other three proposals do not address all rocedures that were 
being conducted In ambulatory surgery centers prior to the enactme of the Invalid fee 
schedule on April 1, 2015. By limiting Injured workers access to care fo all procedures that 
have been historically performed In the ASC setting, workers will be fore d to receive care In 
the higher-cost Inpatient hospital setting. 

The other three proposals are not cost effective and so do not meet stat tory requirement of 
the North Carolina Workers Compensation Act. North Carolina law requl s that fee schedules 
adopted by the Commission be adequate to ensure that Injured work rs are provided the 
standard of services and care Intended by the Workers' Compe.nsatlon t and that providers 
are reimbursed reasonable fees for·providing these serviCes. The three ·o her proposals do not 
meet these requirements. · 

Lastly, the analysis conducted by NCCI does not take into conslderatio the shift of Injured 
workers from the ASC setting to the more-costly hospital inpatient sett ng, therefore, under­
estimating the cost to~the Workers' compensation system; 

Thank you for your consideration. 

cc: Kendall Bourdon 
Meredith Henderson 

. ; .. 
. ·.··: 

Phone 919.781.5600 • www.ralelgbortbo.eom+---------­
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Raleigh Office 
300 l Edwards Mill Road #200 

Raleigh, NC 27612 

Cary Office I Team Physiclaru 1· 
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October 10, 2016 

Charlton L. Allen, Chai 
North Carolina lndust 
430 N. Salisbury Stree 
Raleigh, NC 27603 

mmission 

EASTERN REGI 
SURGICAL C 

Dear Chairman Allen alcliOI>1mmlssioners: 

lty to present comments In response to possible rulemaklng options 
le amounts for services provided by ambulatory surgical centers 
ensation cases under North Carolina's Workers' Compensation Act. 

Thank you for the opp 
for the maximum all 
("ASCs")ln Workers' 
Please accept this let 
("SCA") on Septembe 
.0103 specific to the 
services provided by a 

i support of the proposal submitted by Surgical Care Affiliates, LLC 
2 , 2016 to amend the previously declared invalid Rule 04 NCAC 10J 

schedule under North Carolina's Workers' Compensation Act for 
tory surgical centers (ASCs). 

In April 2015, the lndu 
for hospitals, physicla , 
schedule for ASCs, th 
the Administrative Pr 
9, 2016 by Wake Coun 

In response to the C 
Commission has requ 

Commission established new Workers' Compensation fee schedules 
d ASCs. However, In promulgating regulations to establish a new fee 
stria! Commission failed to follow the required process set forth in 
reAct. Consequently, the fee schedule was ruled Invalid on August 
erior Court Judge Paul Ridgeway. 

t order invalidating the April 1, 2015 fee schedule for ASCs, the 
proposals to amend Rule 04 NCAC lOJ .0101, .0102, and .0103. 

We are In full suppo SCA's proposal to align reimbursement rates for ASCs with the 
reimbursement rates t hospital outpatient departments. We fully agree that alignment of 
reimbursement sthed I allows for site-of-service decisions to be based solely on clinical 
judgment, quality outrll"~d~, and stheduling efficiency. 

In addition, we fully s•l>"ln!J.t SCA's proposal to cover procedures !hat were being conducted in 
ASCs prior to the en nt of the invalid fee schedule on April 1, 2015. Excluding the 
procedures that were r , ously performed at ASCs has resulted and will continue to result In 
an access problem fo ed workers, which violates the statutory requirement of ensuring 
Injured workers are I ed the services and standard of care required by the Workers' 
Compensation Act. 

We strongly oppose t 
admioistrators, and 
recommend a signiflc t 
access to timely care a 
reasonable fees. 

three proposals submitted by Insurance carriers, third-party 
orth Carolina Hospital Association. The three proposals all 

educed fee schedule for ASCs, which would limit injured workers' 
also fail to meet the statutory requirement that ASCs receive 

1709 Medical r rive • Wilson, NO 27893 • [252) 237.5649 • Fax [2521 237.4977 
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It Is also very slgnlflca 
being conducted In 
schedule on April 1, 
have been historical! 
the higher-cost lnpatl 

t the other three proposals do not address all procedures that were 
latory surgery centers prior to the 'enactment of the Invalid fee 
By limiting injured workers access to care for all procedures that 

ormed In the ASC setting, workers will be forced to receive care in 
spital setting. 

The other three prop 
the North Carolina W 
adopted by the Com 
standard of services 

are not cost effective and so do not meet statutory requirement of 
Compensation Act. North Carolina law requires that fee schedules 

i 5 n be adequate to ensure that Injured workers are provided the 
re Intended by the Workers' Compensation Act and that providers 
fees for providing these services. The three other proposals do not are reimbursed reaso 

meet these requlrem t , 

Lastly, the analysis c 
workers from the AS s 
estimating the cost to 

~ Thank you for your co 

Sincerely, 

ted by NCCI does not take Into consideration the shift of injured 
ing to the more-costly hospital Inpatient setting, therefore, under­
orkers' compensation system. 

ration. 

Robert Satterfield, Ml~'ll-li:.--­
Orthopaedic Surgeon 

cc: Kendall Bourd 
Meredith Hen r 

1709 Med1cal ·~Drive • Wilson, NC 27893 • [2521237~5649 • Fax [2521 237.4977 
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October 10, 2016 

Charlton L Allen, Chal 
North Carolina lndust 
430 N. Salisbury Stree 
Raleigh, NC 27603 

Dear Chairman Allen 

mmisslon 

mmissloners: 

Thank you for the opnllrlod~Jty to present comments In response to possible rulemaklng options 
for the maximum all le amounts for services provided by ambulatory surgical centers 
("ASCs") in Workers' ensation cases under North Carolina's Workers' Compensation Act. 
Please accept this le l support of the proposal submitted by surgical Care Affiliates, LLC 
("SCA") on Septembe 2 :, 2016 to amend the previously declared Invalid Rule 04 NCAC lOJ 
.0103 specific to the · schedule under North Carolina's Workers' Compensation Act for 
services provided by a atory surgical centers (AS'Cs). 

In April2015, the lndu Commission established new Workers' Compensation fee schedules 
for hospitals, physlcla , d ASCs. However, In promulgating regulations to establish a new fee 
schedule for ASCs, th·IIU!II<lll:strial Commission failed to follow the required process set forth in 
the Administrative Pr reAct. Consequently, the fee schedule was ruled invalid on August 
9, 2016 by Wake Coun erlor Court Judge Paul Ridgeway. 

In response to the C order Invalidating the April 1, 2015 fee schedule for ASCs, the 
Commission has requeJit~~toroposals to amend Rule 04 NCAC 10J .0101, .0102, and .0103. 

We are in full suppo 
reimbursement rates t 

reimbursement sched I 
judgment, quality outc 

In addition, we fully s 
ASCs prior to the en 
procedures that were 
an access problem fo 
Injured workers are 
Compensation Act. 

We strongly oppose 
administrators, and 
recommend a significa t 
access to timely care 
reasonable fees. 

SCA's proposal to align reimbursement rates for ASCs with the 
hospital outpatient departments. We fully agree that alignment of 

allows for site-of-service decisions to be based solely on clinical 
, and scheduling efficiency. 

t SCA's proposal to cover procedures that were being conducted In 
nt of the invalid fee schedule on April 1, 2015. Excluding the 
usly performed at ASCs has resulted and wlll continue to result in 

ed workers, which violates the statutory requirement of ensuring 
ed the services and standard of care required by the Workers' 

three proposals submitted by insurance carriers, third-party 
orth Carolina Hospital Association. The three proposals all 

educed fee schedule for ASCs, which would limit Injured workers' 
also fail to meet the statutory requirement that ASCs receive 

1709 Medical r rive • Wilson, NC 27898 • 1252) 237.5849 • Fax 12521237.4977 
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It Is also very slgnlflca t the other three proposals do not address all procedures that were 
being conducted In latory surgery centers prior to the enactment of the Invalid fee 
schedule on April 1,. By limiting injured workers access to care for all procedures that 
have been hlstorlcall'·'""'a""·ormed In the ASC setting, workers will be forced to receive care In 
the higher-cost lnpatl spital setting. 

The other three prop are not cost effective and so do not meet statutory requirement of 
the North Carolina W1.1r~l>lk Compensation Act. North Carolina law requires that fee schedules· 
adopted by the Com I s n be adequate to ensure that Injured workers are provided the 
standard of services re Intended by the Workers' Compensation Act and that providers 
are reimbursed reaso fees for providing these services. The three other proposals do not 
meet these requlrem t , 

Lastly, the analysis c 
workers from the AS s 
estimating the cost to 

Thank you for your co 

ted by NCCI does not take Into consideration the shift of Injured 
ing to the more-costly hospital inpatient setting, therefore, under­
orkers' compensation system. 

ration. 

cc: Kendall Bourd 
Meredith Henre,.-lll'lh 

1709 Medi~al k Drive • Wilson, NC 27893 • 12521237.5649 • Fax 12521237.4977 
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October 10, 2016 

Charlton L Allen, Cha 
North Carolina In dust a . 
430 N. Salisbury Stre 
Raleigh, NC 27603 

Dear Chairman Allen 

Thank you for the op 
for the maximum al 
("ASCs") In Workers' 
Please accept this le 
("SCA") on Septembe 
.0103 specific to th f 
services provided by 

mmission 

ommissloners: 

EASTERN 
SURGICAL 

ity to present comments in response to possible rulemaking options 
le amounts for services provided by ambulatory surgical centers 
ensation cases under North Carolina's Workers' Compensation Act. 
support of the proposal submitted by Surgical Care Affiliates, lLC 

2016 to amend the previously declared Invalid Rule 04 NCAC lOJ 
schedule under North Carolina's Workers' Compensation Act for 
atory surgical centers (ASCs). 

In Aprll2015, the lnd 
for hospitals, physlcla 
schedule for ASCs, th 
the Administrative Pr 
9, 2016 by Wake Cou 

t I Commission established new Workers' Compensation fee schedules 
~ d ASCs. However, In promulgating regulations to establish a new fee 

In response to the 
Commission has requ 

I stria! Commission failed to follow the required process set forth in 
re Act. Consequently, the fee schedule was ruled Invalid on August 
perlor Court Judge Paul Ridgeway. 

s order Invalidating the April 1, 2015 fee schedule for AScs, the 
proposals to amend Rule 04 NCAC lOJ .0101, .0102, and .0103. 

We ·are in full supp SCA's proposal to align reimbursement rates for ASCs with the 
reimbursement rates f r hospital outpatient departments. We fully agree that alignment of 
reimbursement sche I allows for site-of-service decisions to be based solely on clinical 
judgment, quality outllt>~lllits, and scheduling efficiency. 

In addition, we fully s•haltl-t SCA's proposal to cover procedures that were being conducted In 
ASCs prior to the en c ent of the Invalid fee schedule on April 1, 2015. Excluding the 
procedures that were ously performed at ASCs has resulted and will continue to result In 
an access problem fo red workers, which violates the statutory requirement of ensuring 
Injured' workers are ed the services and standard of care required by the Workers' 
Compensation Act. 

We strongly oppose t three proposals submitted by insurance carriers, third-party 
administrators, and North Carolina Hospital Association. The three proposals a.ll 
recommend a slgnifi••~•.n••reduced fee schedule for ASCs, which would limit injured workers' 
access to timely car also fall to meet the statutory requirement that ASCs receive 
reasonable fees. 
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It Is also very signlflc at the other three proposals do not address all procedures that were 
being conducted In latory surgery centers prior to the enactment of the invalid fee 
s~hedule on April 1, . By limiting injured workers access to care for all procedures that 
have been hlstorlcaii·"'..!L""o·rmed In the ASC setting, workers will be forced to receive care In 
the higher-cost lnpati n : ospltal setting. 

The other three prop s 1 are not cost effective and so do not meet statutory requirement of 
the North Carolina r s Compensation Act. North Carolina law requires that fee schedules 
adopted by the Co on be adequate to ensure that Injured workers are provided the 
standard of services are intended by the Workers' Compensation Act and that providers 
are reimbursed reaso a fees for providing these services. The three other proposals do not 
meet these requirem 

lastly, the analysis c n cted by NCCI does not take Into consideration the shift of Injured 
workers from the AS ing to the more-costly hospital inpatient setting, therefore, under­
estimating the cost t:cftii'I!IIWorkers' compensation system. 

Sincerely, 

B. Todd Sm h, MD 
Orthopaedic Surgeon 

cc: Kendall Bourd 
Meredith Hen 

ration. 

n 
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October 10, 2016 

Charlton L. Allen, Chai 
North Carolina lndust 
430 N. Salisbury Stree 
Raleigh, NC 27603 

mmission 

Dear Chairman Allen <lc~Cbmmlssloners: 

Thank you for the op 
for the maximum all 
("ASCs") in Workers' 
Please accept this let 
l"SCA") on Septembe 
.0103 specific to the 
services provided by a 

~ ity to present c.omments in response to possible rulemaklng options 
le amounts for services proVided by ambulatory surgical centers 
ensation cases under North Carolina's Workers' Compensation Act. 
support of the proposal submitted by Surgical Care Affiliates, LLC 

2 .• 2016 to amend the previously declared invalid Rule 04 NCAC 101 
schedule under North Carolina's Workers' Compensation Act for 

; atory surgical centers (ASCs). 

In April2015, the lndu a! Commission established new Workers' Compensation fee schedules 
for hospitals, physicia , d ASCs. However, In promulgating regulations to establish a new fee 
schedule for ASCs, th I : stria! Commission failed to follow the required process set forth in 
the Administrative Pr e · re Act. Consequently, the fee schedule was ruled invalid on August 
9, 2016 by Wake Coun erlor Court Judge Paul Ridgeway. 

· In response to the C 
Commission has reque 

We are In full suppo 
reimbursement rates s t 
reimbursement sched 
judgment, quality outc 

,. order Invalidating the April 1, 2015 fee schedule for ASCs, the 
roposals to amend Rule 04 NCAC 10J .0101, .0102, and .0103. 

SCA's proposal to align reimbursement rates for ASCs with the 
o hospital outpatient departments. We fully agree that alignment of 
• !lows for site-of-service decisions to be based solely on clinical 
·,and scheduling efficiency. 

In addition, we fully sLi~~ilt SCA's proposal to cover procedures that were being conducted in 
ASCs prior to the en t 1 nt of the invalid fee schedule on April 1, 2015. Excluding the 
procedures that were ' usly performed at ASCs has resulted and will continue to result In 
an access problem for n ed workers, which violates the statutory requirement of ensuring 
Injured workers are p I ed the services and standard of care required by the Workers' 
Compensation Act. 

We strongly oppose 
administrators, and 
recommend a signlflca 
access to timely care 
reasonable fees. 

1709 Medical P 

j three proposals submitted by Insurance carriers, third-party 
1 orth Carolina Hospital Association. The three proposals all 

I , I educed fee schedule for ASCs, which would limit injured workers' 
~ also fall to meet the statutory requirement that ASCs receive 
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It Is also very sign !flea 
being conducted In 
schedule on April 1, 
have been hlstorlcall 
the higher-cost inpatl 

The other three prop 
the North Carolina W 
adopted by the Com 
standard of services 
are reimbursed reaso 
meet these requlrem 

~ t the other three proposals do not address all procedures that were 
latory surgery centers prior to the enactment of the Invalid fee 

· By limiting injured workers access to care for all procedures that 
p Harmed In the ASC setting, workers will be forced to receive care In 

spital setting. 
I 

I . 
·~ are not cost effective and so do not meet statutory requirement of 

Compensation Act. North Carolina law requires that fee schedules 
I n be adequate to ensure that injured workers are provided the 
! re Intended by the Workers' Compensation Act and that providers 
I fees for providing these services. The three other proposals do not 

t ~I 

Lastly, the analysis c 
workers from the AS s . 
estimating the cost to h · 

ed by NCCI does not take into consideration the shift of injured 
lng to the more-costly hospital inpatient setting, therefore, under­
orkers' compensation system. 

Thank you for your co 

Sincerely, 

}wAle 
Lew Martin, MD 
Orthopaedic Surgeon 

cc: Kendall Bourd 
Meredith Hen r · 

II 

ration. 
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October 10, 2016 

Charlton L. Allen, Chal 

IJ 

EASTERN 
SURGICAL 

North Carolina lndustrtaiiiQI>Immlsslon 
430 N. Salisbury Stree 
Raleigh, NC 27603 

Dear Chairman Allen .-(jllJI:>mmlssloners: 

Thank you for the opp ·tty to present comments In response to possible rulemaklng options 
for the maximum all ~~le amounts for services provided by ambulatory surgical centers 
("ASCs") in Workers'.C >rJij~ensatlon cases under North Carolina's Workers' Compensation Act. 
Please accept this let i support of the proposal submitted by Surgical Care Affiliates, LLC 
("SCA") on Septembe 2 :, 2016 to. amend the previously declared Invalid Rule 04 NCAC lOJ 
.0103 specific to the schedule t~nder North Carolina's Workers' Compensation Act for 
services provided by a o atory surgical centers (ASCs). 

In Aprll2015, the lndu 1Ji Commission established new Workers' Compensation fee schedules 
for hospitals, physiclar , !~ d ASCs. However, in promulgating regulations to establish a new fee 
schedule for ASCs, thE ~~~strial Commission failed to follow the required process set forth In 
the Administrative Pre reAct. Consequently, the fee schedule was ruled invalid on August 
9, 2016 by Wake Coun ' perior Court Judge Paul Ridgeway. 

In response to the C 
Commission has reque 

We are In full suppo 
reimbursement rates s t 
reimbursement sched I 
judgment, quality outc 

\ order invalidating the April 1, 2015 fee schedule for ASCs, the 
~jlproposalsto amend Rule 04 NCAC lOJ .0101, .0102, and .0103. 

SCA's proposal to align reimbursement rates for ASCs with the 
hospital outpatient departments. We fully agree that alignment of 

allows for site-of-service decisions to be based solely on clinical 
, and scheduling efficiency. 

In addition, we fully s SCA's proposal to cover procedures that were being conducted in 
ASCs prior to the en nt of the invalid fee schedule on April 1, 2015. Excluding the 
procedures that were r y ously performed at ASCs has resulted and will continue to result in 
an access problem for ed workers, which violates the statutory requirement of ensuring 
Injured workers are r ed the services and standard of care required by the Workers' 
Compensation Act. 

We strongly oppose lt~ijlj three proposals submitted by Insurance carriers, third-party 
administrators, and ~ ~orth Carolina Hospital Association. The three proposals all 
recommend a slgnlflca t . educed fee schedule for ASCs, which would limit injured workers' 
access to timely care · also fall to meet the statutory requirement that ASCs receive 
reasonable fees. ' ' 
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It Is also very slgnlflca t the other three proposals do not address all procedures that were 
being conducted In latory surgery centers prior to the enactment of the Invalid fee 
schedule on April 1, By limiting Injured workers access to care for all procedures that 
have been hlstorlcall ormed in the ASC setting, workers will be forced to receive care In 
the higher-cost inpati<lllillflbspltal setting. 

The other three prop are not cost effective and so do not meet statutory requirement of 
the North Carolina wr,..~lillk Compensation Act. North Carolina law requires that fee schedules 
adopted by the Corn I pn be adequate to ensure that Injured workers are provided the 
standard of services a re intended by the Workers' Compensation Act and that providers 
are reimbursed reaso J fees for providing these services. The three other proposals do not 

I 
meet these requlremE t j 

Lastly, the analysis c:~c:rot·ted by NCCI does not take Into consideration the shift of injured 
workers from the AS s . ing to the more-costly hospital inpatient setting, therefore, under-
estimating the cost to orkers' compensation system. 

I 
Thank you for your co 1 

1 Sincerely, 

I 

A~MD It 
Orthopaedic Surgeon I 

cc: Kendall Bourdc 
Meredith Hend r 

I 

ation. 
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October 10, 2016 

Charlton L. Allen, Cha 
North Carolina lndust a · 
430 N. Salisbury Stre 
Raleigh, NC 27603 

Dear Chairman Allen 

mmlsslon 

om missioners: 

EASTERN 
SURGICAL 

Thank you for the op~r~!ll11ty to present comments In response to possible rulemaklng options 
for the maximum all ~ le amounts for services provided by ambulatory surgical centers 
("ASCs") In Workers' , ensatlon cases under North Carolina's Workers' Compensation Act. 
Please accept this le I support of the proposal submitted by Surgical Care Affiliates, LLC 
("SCA") on Septembe 2016 to amend the previously declared invalid Rule 04 NCAC lOJ 
.0103 specific to the f schedule under North Carolina's Workers' Compensation Act for 
services provided by a atory surgical centers (ASCs). 

In April 2015, the lnd 
for hosplt(!ls, physlcla , 
schedule for ASCs, th 
the Administrative Pr 
9, 2016 by Wake Cou 

In response to the C 
Commission has requ 

Commission established new Workers' Compensation fee schedules 
d ASCs. However, In promulgating regulations to establish a new fee 
strial Commission falled to follow the required process set forth in 
re Act. Consequently, the fee schedule was ruled invalid on August 
perlor Court Judge Paul Ridgeway. 

order invalidating the April 1, 2015 fee schedule for ASCs, the 
proposals to a_mend Rule 04 NCAC 10J .0101, .0102, and .0103. 

We are In full supp SCA's proposal to align reimbursement rates for ASCs with the 
reimbursement rates r hospital outpatient departments. We fully agree that alignment of 
reimbursement sched s allows for site-of-service decisions to be based solely on clinical 
judgment, quality outrlm~Ak, and scheduling efficiency. 

In addition, we fully s•ll~liltt SCA's proposal to cover procedures that were being conducted In 
ASCs prior to the en ent of the Invalid fee schedule on April 1, 2015. Excluding the 
procedures that were r ously performed at ASCs has resulted and will continue to result in 
an access problem fo I red workers, which violates the statutory requirement of ensuring 
Injured workers are ed the services and standard of care required by the Workers' 
Compensation Act. 

We strongly oppose t -

1 

three proposals submitted by Insurance carriers, third-party 
administrators, and North Carolina Hospital Association. The three proposals all 
recommend a slgniflc t · reduced fee schedule for ASCs, which would limit injured workers' 
access to timely care a also fall to meet the statutory requirement that ASCs receive 
reasonable fees. 
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It Is also very signlflc 
being conducted in 
schedule on April 1, 
have been historical! 
the higher-cost inpatl 

at the other three proposals do nat address all procedures that were 
latory surgery centers prior to the enactment of the Invalid fee 
. By llmltlng injured workers access to care for all procedures that 
armed In the ASC setting, workers will be forced to receive care In 
ospital setting. 

The other three prop s ~ are not cost effective and so do not meet statutory requirement of 
the North Carolina W r . s Compensation Act. North Carolina Jaw requires that fee schedules 
adopted by the Corril,lllt,an be adequate to ensure that Injured workers are provided the 
standard of services ' are Intended by the Workers' Compensation Act and that providers 
are reimbursed reaso a I fees for providing these services. The three other proposals do not 
meet these requlrem 

Lastly, the analysis c cted by NCCI does not take Into consideration the shift of injured 
workers from the AS lng to the more-costly hospital inpatient setting, therefore, under-
estimating the costtoiiHIIIIN,orkers' compensation system. 

Thank you for your co s 

Sincerely, 

Zizette Gabriel, MD 
Anesthesiologist I Pai 

cc: Kendall Bourd 
Meredith Hen 

ration. 

I 

agement 

n 

153



October 10, 2016 

Charlton L. Allen, Chai 
North Carolina lndust 
430 N. Salisbury Stree 
Raleigh, NC 27603 

Dear Chairman Allen 

Thank you for the op 
for the maximum all 
(

11ASCs") In Workers' 
Please accept this let 
("SCA") on Septembe 
.0103 specific to the 
services provided by a 

In April 2015, the lndu 
for hospitals, physlcla , 
schedule for ASCs, th 
the Administrative Pr 
9, 2016 by Wake Coun 

In response to the c u 
Commission has requ 

We are in full suppo 
reimbursement rates 
reimbursement sched 
judgment, quality outc 

EASTERN R~GION~ 
SURGICAL CENT._-

lty to present comments In response to possible rulemaklng options 
le amounts for services provided by ambulatory surgical centers 
ensation cases under North Carolina's Workers' Compensation Act. 

~ support of the proposal submitted by Surgical Care Affiliates, LLC 
2016 to amend the previously declared invalid Rule 04 NCAC lOJ 
schedule under North Carolina's Workers' Compensation Act for 
atory surgical centers (ASCs). 

Commission established new Workers' Compensation fee schedules 
d ASCs. However, In promulgating regulations to establish a new fee 
strlal Commission failed to follow the required process set forth In 
reAct. Consequently, the fee schedule was ruled Invalid on August 

1 
perfor Court Judge Paul Ridgeway. 

order Invalidating the April 1, 2015 fee schedule for ASCs, the 
proposals to amend Rule 04 NCAC lOJ .. 0101, .0102, and .0103. 

SCA's proposal to align reimbursement rates for ASCs with the 
r hospital outpatient departments. We fully agree that alignment of 
allows for site-of-service decisions to be based solely on clinical 
, and scheduling efficiency. 

In addition, we fully s 
ASCs prior to the en 
procedures that were 
.an access problem fo 
Injured workers are 
Compensation Act. 

SCA's proposal to cover procedures that were being conducted In 
nt of the Invalid fee schedule on April 1, 2015. Excluding the 

r ously performed at ASCs has resulted and will continue to result In 
· ed workers, which violates the statutory requirement of ensuring 
I 

o ~ ed the services and standard of care required by the Workers' 

We strongly oppose 
administrators, and 
recommend a slgnlflca t . 
access to timely care 
reasonable fees. 

three proposals submitted by Insurance carriers, third-party 
orth Carolina Hospital Association. The three. proposals all 

educed fee schedule for ASCs, which would limit injured workers' 
also fail to meet the statutory requirement that ASCs recelv.e 
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It is also very slgnlflc 
being conducted in 
schedule on April 1, 
have been hlstorlcall 
the higher-cost lnpatl 

at the other three proposals do not address all procedures that were 
latory surgery centers prior to the enactment of the Invalid fee 

. By limiting Injured workers access to care for all procedures that 
ormed In the ASC setting, workers will be forced to receive care In 
ospital setting. 

The other three prop s are not cost effective and so do not meet statutory requirement of 
the North Carolina W r s Compensation Act. North Carolina law requires that fee schedules 
adopted by the Co on be adequate to ensure that Injured workers are provided the 
standard of services are intended by the Workers' Compensation Act and that providers 
are reimbursed reaso a 

1
1 fees for providing these services. The three other proposals do not 

meet these requirem 

lastly, the analysis c 
workers from the AS 
estimating the cost to 

Thank you for your co s 

Sincerely, 

~~ 

Ann DuPree Orr, RN B 
Administrator- Team 

ted by NCCI does not take Into consideration the shift of injured 
lng to the more-costly hospital Inpatient setting, therefore, under­
orkers' compensation system. 

ration. 

~ 

OR 
lin as 

cc: Kendall Bourd 
Meredith Hen..a.ri~.ll" 
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Thank youfor yourc9nslderatlqn. Jf.you haV~ a~y questlqns, pleas~fe~l free to c6ntactmeat . 

·•···.··•·· (919)·781·4311; 

Sincerely, .. ..• ..···•··,·.·. ·•.· . 

·. ~v~,__. ~ 
Hons Rohm 

cc: ·Kendall Bourdon · 
Meredith Hend~rson 
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the _Admiriistratlve:'Procedure' Act.: ConsiH~uent!y, the f~~ ·sd1eCiuie _was ruled .invalid -9~ -August _ 
9, 2016 by Wak~ Cotinty Supe'rlor Court Judge paul Ridgeway. · :. · · ,.-: _. . · _. ,' · , · · ·. ·' ... ··, · 

• ~: ' ·.• • I • 

. ·. .. .- -- -- --· ._:-_.;· --- . _; · : ·. . .-__ -. . ... ·-. . 

rn· response tothe Court's.orcler'h1va!iC:Iating theAprlll,-2015 fefsch~~ule for ASCs, the· 
Commlssi-6n h~s--reque~te~ · prop.os.als to :amend Ru.fe·_o4· NCA·c: 10);0101; ~0102, - and .0103.'. ·, .· : ·:-.: _;,. 
: -- ... _ ... _:- ::: =_-: .· . ·. _ • . :=.-.·. :. -. -·-. ·. . ·: = - -~. ·: .- -~::··. -:· _·:z·: :::~.-- _;: ·. ·: . : = ·. - . ~ _"" .. _.: -

. . ·l}lue_:Ridge ~.urg~ry:·c·~n·t~:~ i{ lr\ full sup~'brt: 9f SCA'~ :P.r()po·s~h;~aiiko :n~i~bur~em~n·~ - ~aies. f~.~-: 
· · ··:·: · AS_c~\~ith - th~ reimbur~~me~t r_ates set forhospital' ciutp.atl~IJt d;~ii~rtmentS,: _:·Vye:ful!y.agree·,·· : 

· · .-,: . that:'~_rlgnm~ntc>f rei.ti66.~~eme\lts~·tieo~l~s:a'll~0s:·{or sit'e~ot~~~r.vlce•:d~clsJ~ns to be b~~edt 
... .. ·'. ': ·s91~r.}/·o·n' d.inkal J~:~srrf~ht/ qJar)\v .. 9.u't.comesl: a.nd·S.~h·e:dulit)g: ~fftclencyi; ·-· _,,_,, · .; : ·.::·: _< •·• 
.. . . . . . = :: . _._-; ::-- -·: . . ·; . -_: = ·_ . . · ·= .. -~= ·==.·.-· .. -.= .. ~---· =--~. . .. -·< ·:·~: ==· :: . .. · . . . -. =· .!.r· ::·=: . ~. :: . !. v.:· ·=···.-:::.:··· := --t-:=~·:}}-. . .. . . . 
' . . ':·':,·.~·- ~ :· ,· . . ·.-: ·::,. -:·· .,-· .. .- .- · ... '•' .:· .. .-. -:;:_:·:_·:_,_ :_ ::-:;:: ;.::,, -· . .. :' ·''';'·::..':·:' .. <.':: .<:·;. :;_:.: · :: ·:_':.>; : ··: ·.. . •," · .. ·,:,· : .. . ·· . ..:, ' 

:::,:.:: ,: :/ '·.,_..rri·: a:d~ltl_g_fi; We:Jy!JY i$1.iPP.9rt 'SGA,'~~P(.op_9s.al to ·e:o~er: p'f.o.s,e9~R~$ th~fW,ere_.b:ern·g _~.9:.n..ducted~ l.n .:, .: , 
--; · ·· ,,"' '• ·. ::· · :'· ASC~· pr_fc>"r::tci:tf-i'e enadm.enfC>f.'the in·valtd'fe·e·sthedule'cin:i.\phi 1/ 2(115. -·e·xdudhigthe .i ·: ._. ·• : · .. 
:·.·_ <::: -· : ·' prQcedU'tes·-.ih.at~~el-e prevlousry:pertormed a·t A$¢5-:Wulf'esl11t i~ ~;;·,;~'cc:e'siprobl~mJor inJ~;~reCi . -

.. .. '· ' ·.· \...,c)rkersi: w_hich' wouki·vi'of~tethE{st~tuto.ry r~quireme.nts· {)r"~n:s~Q'ririg; inJI.!re.d:wo·r·k~rs ·ar~. ·.:·:·. ·. 
... .-. . · provided the:s~rvices ~Hld stand~fd :of_,c.are required by the .Worl<ers'._Co-mpens_atlon A~C-. :_. .- -. 
_· .': .:· . : . ... ·· :: .- :-'·.·.· .. :-:· .:_·~_ :. :._: .· ... :. . . . . '.'.:,::~ __ _. .. : '·-:: ··;.· ::::-~-- :·/,::;:<:::: ' '·::,_: ... ·:::\ .. _. :. :: -:: . ':/: . ·,: 

. _ . : ·Fjnally;·we.strcingly opp~.s.e _ t_he t~ree p_rp~osals_ s:ubmitted-by_lns·uranc·e tarrier~, thl,r~_~party ; . 
. : : '.: .. ': . - ~dmlnistrators, and t~e':North C.a~qllna · H~spital Association . ..The three PlOP.OS(!IS alf : .. :. . . . 

. :-·: ;·: r~_comrile.nd. a s·lgniflcJintiY.redute·d-;fee .. sched_ule for)SCs, whl~h: wouid •Hmlt lnjLued. ~or~e-~s· 
. a'ccess tC>.tim.ely care;~: /·::: .: . " ·. ·. ·. . ': · .. : ': . . .. 
.. . ' . ' : - . . . .. .... : .:·.:: ;. _.-:·. . :\~i./· :: . ~--

' .. . . . . : .. : : ,, _::· 

·· · :· 
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. . . 

. BLUE RIDGE SURG E:RY.CENTER ··-··--·.-.. "-:--~---···" . ----. -.---~--.-·-.---~---·'-···---"- r)h-:a!ifi,::;h':.'-ot~ ~~ .. 

. Thank yoyJoryoursonsld~ratlon; ·lf\,o~ have a~yquestions,please feeJfree to ~ontactme at ·· .. 
(919)-781-4311.. . .. . . . . . . 

. . -- - ' . 

Sin~ ··s-1)tS·•··••Mfi•··• .... • 
· Dr. Alphin, M:o. fv1edlcaipirector · 

cc: · Kendall aourdon. 
·. Meredith H~iiderson 
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October 3, 2016. 

Charlton l. Allen, Chairman . 
North Carolina Industrial Commission 

· 430N. SallsburyStre~t 
R~lelgh, NC27603 

Dear Chairman ·Allen and Corr\rnissioners: 
.- . . . . 

Thimkyou for the opportunity to present comments In responseto possible rulemaking options 
for the.ma.xlmum aii~Wable.ar[lounts.forservices provided !ly ambulatory surgical centers 
("ASCs11

) •In Workers' ~ompen~atlory .case.s underNorth Carolina' sWorkers' Compensation 
.. Act Please accept this lett~rln$upportofthe proposal submitted by Surgical Care Affiilates, 

LLC("SCA'') on.September29,.2016 toarne~dthe previously dedareciinvalldRule o4.NCAC 10J 
· .0103 specific to the fe,e schedilleunder NorthcaroliQa'sWorkers'.CompensationActfor · · 
servlclis provided ~Y ambulatory surgical centers (A$Cs). · · · · 

. Blue Ridge Surgery Centeri~an A mil ate of SCA.We a relocated in Raleigh NC, and provides. 
quality care to ov~r 9Kpatients per year over the pasf31 years senilngthe community, 

In Apr112Q15, the Industrial Commission established newWorkers' Compensation fee schedules 
· for hospitals, physlc.lans, and ASCs, However, in promulgating regulatlonsto establish a. new fee · 
schedule for ASCs, the Industrial Commission failed to follow therequired process set forth ln 

. the Administrative Procedure Act. Consequently, the fee schedufe.was ruled Invalid on August 
. 9,.2016 by Wake County Supe'rior Court Judge Paul Ridgeway. . · · 

In response to the Court's order Invalidating the Aprlll, 2015 fee schedule for ASCs, th.e 
Commission h~s requested proposals to amend Rule 04 NtAC10) .0101, .0102, and .0103. · 

Blue Ridge Surgery Center isJn full support ofSCA's proposal to align reimbursement rates for 
ASCswlththerelmbursiiment rates·set for hospital outpatient departments. Wefully.agree 
that alignmentofrelrr\pqrsement sc~edules allows for. site-of'servke decisions tO be. based· 
solely on clinical judgment, quality qutcomes,and spfjectullng efficiency. · 

In addltlbri,WeJullysuPport sc~l$proposalto coverpr~cedurest~atwere being conducted In.·· .. 
AsCs prlprt6tne enactment of\he Invalid fee schedul.e on Aprill, i015. Jxcludingthe .. 
proceduresthatwere previously performed atASCs will resyltin an access problernforlnjured 
workers,whlchwould violate the statutory requiremetitsofenswinglnjured workers are. 

· provided the servlcesand standard of care requirecj by the WQrkers' Compensation Act, 

Finally, we strongly oppose the three prop~sals submitted by Insurance carriers, third-party·· 
administrators, and theNorth.Carollna• Hospital Association .... Thethree .Proposals a.ll. 
recomrr\encj a signlflcantlyredl,ltedfee schedule forASCs,which would limit Injured workers' 
access to timely care.·. · 
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.. _S_l,._UJ:: RJQ§:il; __ $ _ _l..J_R G E;__R_'L C_E_~_T E_B_ 
bh Al!iitM• of SC~\ 

Thankyciufor your conslderatfon;···lfyouhave any qllestl~ns, pl~ase feel free to. ton tact f11eat •. 
(~19)·7?1-4311, .. . . . . 

.. · Sillc~rely, . 

(/,(};~~ 
-. · larnessa .Greene · 

cc: Kendall Bourdon 
Meredith Henderson 

;; 
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.~· 

October 3, 2016 

.·Charlton ~. Ali~.n, Ch~irman 
North .carolina Jndustrl.ai.Cornrnlsslon 

· 430 N· S@sbury Street 
Raleigh, NC27603 · 

Dear Chair~~n All~n~nd Commissioners: 
. _,. --_ =,. -- .· :· ... · : - :: . 

·Thank you fbr the op~ortutiltyto,present comm.~nts.ln response to.po~sibl.erul~maklng options . 
. for the max.imum allowable amounts for services provided by ambulatory surgical centers 
("ASCs") inWorker{ Compensation cases under North Carolina's Workers' Compensatlc>n 
Act. Please accept this ietterlnsupport oft he proposal submitted by SUrgical Care Affiliates, 
LLC ("SCA''l on September26,.2016to amend the previously declared Invalid Rule. 04 NCAC lOJ 
.0103 speclflctothefee schedul.e under North CarollniSWorkers' Compensation Act for 
services provided by.ambulato,.Ysurglcal centers (ASCs). 

BlUe RidgeSurgery Center Is an Affiliate of SCA.We are located in Raleigh NC, and provides 
quality care to over 9K patients per year over the P.ast 3i years serving the community. 

lnApril2015, the Industrial Commission establishednewWork~rs' Compensation fee schedules .. · 
for hospitals, physiCians, andASCs. However, in pr~mulgatlng regulations to establish a new fee 
schedule for ASCs,Jhe Industrial Commission failed to followthe requinid process set forth in 
the Administrative erocedure Act.. Consequently0 the feeschedulewas.rul<~d. invalid on At! gust . 
9, 2016 byWake C:ountySuperiorCourt Judge pauiRidgeway. · · 

• - ' c • • 

In response to the Court'sorder invalidating the Aprlll, 2015 fee schedule forASCs, the 
Cotnmlssion'h~s requested proposals to .amend Rule 04 NCAC 10!.0101, .0102, and .0103. 

- . . . •-- ' .: 

Blue Ridge SurgeryCenteris In full support of SCA'sproposal,to align reimbursement rates for. 
ASCs with the reimbursement rates set for hospltai outpatient departments. We fully agree 

·that allgnm!mt of reimburse(11ent schedules allows for site-of-service decisions to he based; 
solely on clinical judgment, quality ,outcomes, and scheduling efficiency. . .. 

. . .. _ . 

In addition, we'fully support SCA'~ proposal to cover procedures. thatwere being conducted In 
ASCs prior to the enactment of the irivalld fee schedule on Aprll1;.2015 .. Excluding the.. · . 
procedures that were previously performed atASCs wllll'esult In an access problemforln]ured 
workers, which would violate th est<itutory requirementsofensurloginjured·Worker$· are 
provided the services and standard ofcare require(j •bytheWorkers~ Compensation· Act, 
.· .' .. . ··-:· -· . . . --- ·. ·. . 

Finally,we strongly oppose the three propdsais submitted by lns~rance.carrlers, thlrd·party . 
ad!'Y)inl~trators; and tMe North Caroilrya Hospital Assoclatlori, The three proposals all · 
recommend ~significantly reduced fee schedule forASCs, wnii:hwould limit injured workers' . 

. accessto timely care. · · · · . . . . 
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i .. Thank youfory(lur consideration. ifyo~ have any questiof'ls,piease feel free to cqntacnne at 
(919)-7(l1C43:1,1, . . . 
. •.:-_':'--- :- --__ . ,- •. '-,-~ . 

Sincerely, .··. • · ·. .··•· .. ··•·••· ; •• · .•.•.. ··.· ••··. 0 ··• • ...• 
<~~~~-

.Becky Ball~rd · · ·• · ·· 

cC: · ·. K~!ldali sol.lrd(}h 
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·=:·. ·. . ·· ' .: .. :·. ': · .. ·.: ·. · .. : .. '·,· .==·. = . · .. '·:::···:···. : :·. ·: 

.· .. 
. '. · . . · .. ··= · : · .. ; :': . · . 

· .. ,.::·~~ ·· . . _;_-.:. _..., .. 
-.. · .. · .... :. ··; .. B·.;(Qfg~; __ ~f[ I D C?J;:_: .. ~.;.Q•:·R G'E· ItY .. ·C·IE'N ~L.8B 

. .. ·. . . . . . · . '. llfl ':i i f i/IMO of ~\ . 

: .. . ' Octobe(3,2916 ,:·•·; • ·· ·'• · ... ·., · 

·. ··: . 
'1, . (i: . 

.. : . ,:.·· .: 
. ··.··:· .. · 

clt!~~J~fi~~J~~~~~I~sjOn( .. 
. .... .. . - ..... •.·.·· :.·:+:···' :.: .. :-;·::::.-':_') .. ''':::·. ··::· . . . 
·:::.::-::: . . ... ';-_.; ·.:~ :,··: ·.·-·'Jy'/~ •. =.:· .. ~·~;·:' ..... · .. . , . . . . . . 

. be~r- Chairrl1~u1Aiten an·d .comrYilssion~i:s:. · . ,._.: · ·· · · ·· .·:. • · . 
. : . :.:. ·:; : :: ·.: .. ;~/:<-··' · :·:.:~ ·.:.- ·.· . !.. . ....... · , :": ::·:::··: ...... : · · .. ·. ·. · .; ::::~-:;-~ . 

;. Thankyoi:.-t6·~- the ·~p-~ortunitY i'O. present <:~·rnm.~~ts in ;e:~i?o..ns.eto · p,o~·sibier.lllemaki~i optJ.ons : · ·•· 
:: .. tor: the m axim.um·· all¢.w~hl~--~m:~ unts:for :$ef:vis~s :P.•rovl(f e~ Wa n1bu lat·o~y~yrgical .c~n1irs_ . ·· ·· 

·. ·· · (
11 ASCs'l).in : .yvod(er~~.·~.O~p;eosatioQ ·-c;~$-~.s ~J1der -~-prth .tatq'ii.ra!~.wor~e~¥: c6_tripen.sa.tlor· ... 

Act· P~t~·~s~ accept tHisJe.tt~_r. _,n._suppoft 9f the·: p_rbp'os·~r submitted hv: surglcal .car~ Affiliates~ . · ·. 
t~c . (u$Ct\u) on ~ep_t~f}lbe(2~i:: :291G_.to ·ai:fle.n·d the ·pf~§Jpu~_ly 8~da:r~41'iwalid 'Rul~·o4. i-i~Ac -ioj 
.0103 spe_~lflc to the fee schedule-under.N.orth Car9ilna·~s w·orkers' .c9ropens"tion Act for : .. 
servlc~s pr~vide.d hy ambu-iatoiy sutgical.centers (A·s·Cs),:- : ~-- . .· 

•' ' • •,: I • ' .~·, •.': ' • ·, •·' :::-::~•: , :::. •; •. " =, -: t : : <: : ,= ' =:·, I". ; ' • ' : • .' • • •: • .· I : '·' ,: :: • • ' • ' 

· ·. . ·.· .. ·.·1:.~. ......... . . . : :'· .. ·. . . ': ·. ·t·=.: : · ..... :- :. :: :· .. · : .. :· .·: .. 

• B.lue Ridge S'lirgery,Center is ah Afflli~te •6f$CA;_\f.le are .. lpcated:in __ R~Ieigh .NC,• il~(j -:proyiq~~ -· · 
·. :'qu~lity .·c~re to 6ver.9K patients p·er y~~r ov:~rthe past 3fyears serving th~ ·cornm~i;·;ty; _ .· .. 

• : :• • :. • ' • • ' • ': .' • I :; .;,:~·. ·. •. : ·,•• :' ': •; • •: ':'· ... • ·>.· '• • . • • " ' • • ' • • " .. •• ·:.=.·" ·,_. ' • .. ':.•' :• ,' ,' • • • • • ',• • ;:1 \ : :~~ .: • • •. ' : :-· • • " • "• • 
.·.· •. = ·: .. 

:: :=.·. 

·. In April 2.chs,_ .th~· Jne!U.~trialch.mmission ·esta.blish~d · n·ew:Wbrke~s'com·~~~sat.ion:fee · scheduJ~s ::· ~·?• : 
'for h:ospitals, l)hysic.ians~_ind'.A.scs .. H6wev~r/ih pr~-mulg~tln'g re·gulatld.ns to· esiabi'isb··~ nev/fee :: . "· . , ·i' 
· sche·d~l.e ··tO,~Ascs, i~·~_:J~d-cistrl~_l'.co!h;nt~·~ioJ)'f~·;~_e_~tt'~·~oil'ow:thef~q·U.rr:~~ ~r~·e:.~ss·-~~t t~rth i11 ·: _: · ~: 

· · :·the Adm.iAI~trative f>h;~edurE{Aeti~:;(:onsequ~·nily/th~:fee sct1 ·edui~ .w-,i'$:· rul~d.; in·v~il(fbn'August ••.. ·· r 
: · :' .. 9, 2b16 hv'W.~k~ coJ'r\iv.:s~·p~rio/coiJrt J~dge ·Pa0(.Rldge_wav~ ' ., ·. :, :• ·. . . .. . . : 

· · ~~~~~~~~~ td~~.~Ef~d0~~;~~~~~;~~::ifd· :~~~~0~~~~ ~~J ~~~1~~6~~;~!~~· .~~3. · .··. :>.L:: .. ;.;;; ,;.:.\:J 
•· · · • . · B~~ e ~:;;: ;: rg:ryCOn;:; I~ I~ (ali :~ pp:rt of ~J~.;·~:o;~;al to align rei~ bu ;semenJ rates for. · .. · · .. > ;:'lf.) : 
. . -~~a~5 ~~~~~~~;·~rr~~~~:7s:~_~;ies~~:~~:.:~~~~~~ t~t~:;~~~~s~~~:~~e~J~~~~t~ f~~~-:~:~.~ ·. · ··. •-"·. · 5_?:·~~~:~'fi;L:_:~ 
. . . . · solely._on din leal judgment1. q1,iaHty:o.u.tcomes; and schedu-ling affi,dency::. · ·. · ·. . .. · .. :.; ::· : .. ::)_··:·:.:··: :_:::.:-(ij 

•. . · · . ··-ln. a-.~~lt;·~~~·::e .fufl~l ·~~pport· s~{j:: ~ ~~~~s,af t~ ·c~v~r- ~;~~~d~rei·~·hat ~~re ~eing co•n·d~·~ted i~ ·; :· .::';;_::_:: ·:u· · ··_;: ·_: 1; 

.. ... ASCs prio'r-to the enactment of the in'Valid fee · scheciul~ ~~- Aprll-·i,· ·2015 .. Ex~ludlng thee :_ . . . . ·:: . . · .. .. . 

., •:··pr~cedu'tes thai w~r~ :p:r~\Jigus_ly• perfor'med a'(ASC:s·wui. res~li:in :·an :~c.ce$s -prpplem .. f&r!riJur~d . · ·•··· •:: · ·.:: 
: workers; : whlch·wbul'~ vlol~t~. th~ stat~tofv ·req~iremli'~fs bf. ~nsurih'g lnjli.red:w6r'keiiare' .;· . ·.· . .· . 
,·proyide§tl1e sJrYice~-~n.d .s~~~d-~rq ·o(~~r;~ r~~0Jr~·a : ~'/ ·!~~· W.?rkTr~-~ ~ C.?:.~P~~saTi.?,_h~~~t,;_ ·. ·: :: ... ·. ·.: .. ·· 

·· · .. i::ii~~~~~;~~~;ff~,~~~:~it:~:·G~~~t~fi~~~~~;~ii~~~~:-~~~~u{8fe~~~~~~ft~1~4t;•rtv; •. •. 
. .. :·.:: recq'm_me'n& ·a sJgnlfic~ntly:redu'te&f~~ -~·che~ule .f~~ ASCs, which w6uld Hmit fnjl{red·.~orkers' 

. ·,. :.: ~ccess ·t<? .. tijn~ly care/ .: -' ·: . ·· . · ._· ·: · .. : -::·· · .· : · .•. ·,_ . ·:·::·· ·. ·.: · · ::, . · .. ·._· · · · · -. 
··: . .':· .·:·:·: . . . .. 
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.BLUE. Rl D.G E SU R<GE RY -CENTER 
·:·· ·~----·~--J ----- ---~----~ -·c·~-· ~-~'- c, ..... -~- ···--~ ~-~---·~··•·<·~--~~-·-···-•- (;~;·-~if~J:;t:{:~~f-SCA. 

· Thank you foryo~rconside:~tiott,< If YO(! ha~e any questl0ns, please feel free to cont~ct me at 
(919)-781-4311, .· . . - . . 

Slncer~(Lcl .. -~(~ · 

Grace Smith 

-l<~nd~IIBourdoh-.. _ . 
. -_Meredith Henderson 
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·.·· .... ·· ·' :'· .. · .... : .. :: .... ·: :. 
·. :. : __ ,., ..... 

.. , 
, :. -~ . --. ::_·? · ··)_ ,·; ·:;·.·: ... 

'·.',· .. ·. 8'-L LL·E.;::' .R I.D.G:·E. s ~-.. R:G·E RY .. ·CENTER . 
·_(. ,. ·: _ .. - ·>.-"·:·-.-=:·-· -.-··-·-:-~--~-----··- _ .. ·~ ·; ;1tfili~t.i/o f $CA 

,.;.; ..• z . .. ·. ~~:;j:~~~~i~;:f::'r!:~!~:·./ r·. , ":· , ·. · · · , :;~, · · · ·.· 
·<(,(' .. ·North. Carolina Industrial Commission .'. . :. · .. 

. ··' .... · Aiq .r/s'~l;.sburv. str.~f;.)_,(.:<:= · · · . . . · · 

. · , ·. · .Raleigh ·: NC:27603 .:;.:~··'·''·'· •:,. 
.. . ·.: ' ·. ·. :.:.:-:::.-.. :.· -_ ~- ./,~.:;:::t\ .·· .~:;;,:;.:.;.Nt .. :::·.::;:·· .·· .. . . . , :·: · 

. · Dear:chairmah.AIIe'n-_tniq;Commisslo.h'ers: 

: ... ... . :._ · ·':":/:; . :. 

. ... : .... ": ..... : .. 
. . . - . . . . 
.. 

.. .. 

• . • • . • -: . •. ·:";/"'" =·· ·-:;, ·\_:=-:·:-: -:·-._ ... : -:_·:.;:-::::· : ~ _· ~-. .--: :.: :· . .. .. . 
. '•. ":..'·{1_1··.:.:-·_.·(····:=· .. : .:,':_::---i·;.::.-::<::·:._ . ·-./:-.:·. • .. ·.':. : :-. .. : . . ·- .... .--··_.·: .=· ... ·,:·.- ·.··· • .·. :::_. : 

· ·Thank yo.u_.for the ._opportt,Jh_lty to presen'fcomments ih.re.sponse to p·o$sible rulemaking.opJions 
· . . . fo(tne ·maximum .a.llow~J)I~·:·amou.nt~Jor s·e~lc.es: pro~jde~ ·py a'mbulato~y. surgical~·ce.nters ·.: ·. . 

.· . :· ·:~<- (-''A$cs; ) .,n 'work'e·r·~l :cq'mp~[lsatiq'n. ca'se$.U_nder N'orth _Carqllriis Wo'rkers_,. Cohlp~'nsatlon-
.... · .· .·• .. ·Act. 'Please ~cce.p(this. lette{ll-i support of the: pro.posaf.subh)itted b·/su·rglc.al Ca're Affillates1 ' 

· · ·: .. ,: -~ LLC (~··seA") o~ .Septemb~r--26;:zo1s to.amend the. pre~iciusiv -~!'eclared Invalid R~l~ 6'4 .. NCAC.ioi . 
. ·. . . . . _: .0103 speciflcto'.th~ fe\~chedule- i.inder N~rth Carolini{s Wo.rkers' .. C~~p~nsatio~·Actfo~ . ·.· .•. · .. 
. ·_. ·.· . · s~.~~c~s P.:royi~,~d- b.Y;a,~G:ulatbr:Y. s.uhilcal centers (A.scs) .. :'_.': · .. · .. · -- ·· <, .. ; . · • . \ .. · · ~-

slu; .~i~ge. ~·uni~~y· c~:Mte(l~~im·~~lll~t~-~o(SCA.' W~ are 'ioc~_t,ed . ii}Raleigh ··NC, _~nd provide~ ~- . 
: .. ·q uaiitv .ca'fe· to· over :sk-pa't!ents· per :ve~r. :·o.ver. th·e· past 3'i'V~a·i-s· i~tvio.g' th·~:cam·m:u n itv. . . · •. 

, . , _ _. . : ··'. - ,~·:~pr_i.i :.2:bis,;.:the ~~~J.strial :-~~:m~:lss·;~n est~-~ii~be'g 'h~L:.w·brker~' c~:nwe~~-atiory ·f~e sch.~~ules ·. 
: . . . ·. tot ho.$.Pitals,·_ physid~in_s·i' and ASCs. However,'in .prc)mulgatlng re'g'u.lation's to est~bl'ish a' ne\v fee 

. . .schedutE(for .ASCs, the lndust.rla l Commlss'ion failed to fo_llc;>w the req'uired pro'c~ss _set ·forth in · . . · 
· · · :. the Administrative 'Procedure Act. consequehily, the f~e ·sche.dui'e was .ruled·liwalicfo_n.Augu·s.t .··. .. ,, · 

9, 2016 by wake c()uniy_Superior court Judge Paul Ridgeway: .· ... ··· · ·' · · · · · · ·· 
' . ' . . . .. ... 

. In response to the Court's .. orc;ler in'v<:~!fdatlng the Apri.l1, ZOl.S.fee sctwdule for'ASCs, the . . . 
· : ·: · · c9tnmlssion 'h~s .requested- pr.opos.al$ to ~me.nd Rule 04.NcA;c:1oJ .010l; _ ."oio2~ ·and .0.19~···. · .'.-~-

· .. ·:,~~ ::,. : .· ·.H~L~·-Ridg~ ·s~~ge~y· te:n~~r~~sJn~ful.l. supp'bit· ~f·S~A~s.·p~opo~:if.f6 :al l~~-:r-~l~bu·~se~e-~t ·;~~-~~; f~~-- ' : 
. ' .. ·: :: ~ .- . . .. :::·Asc;·· ~ith :'t_he r~_lmb.~r~:em~'~t. tat~~ sEk for ho~p_i'(a i g~tpai;~-~i: 'a~patt~'e~t{ : WK(ul.lv. agre~- ·_.:,. . 

. . t~at _afig~·m~nf9.f t~iin~urs~m:~·nt.~che_cJ~Ies a _! l9~~: t8r. stte~9f~$-~..Vi,C.e .·9¢clsioris · i~(b.~ · ~as~d . : t · .. ·_. 
: s9!~ly. on .cllni~aJ )u_dgm(mt~ qUality <?~t~o.m.es~ ~-~d · s,sned_u.llng e'tfi~i'enqi, ·_· · : · .. · . ·.··.... . . . . ... 

·· ·- -,·· . : .·· . . . :· :· . . · .. :: . ' ::-·'·"": > :: ~--- . ' ..... · .·:. ': .. ·. ·.:·.:.:::-:=· ·.· · .. :'. ·. _ _. .. =.- '·: ,:· .--·.: :::·.:.-··.;:_ -··.:: :·:. . . .. -::.:· . . ·. : ·:· .. ·=·:· : .. •.. ;.i\.: .. -:· . . . 
·in addition;_ w~:[ully ~~-ppi:iij ScA':S.t:iropos.al :to _coyer·proced,l,lr~~ th~t :were,:~.e.ing'con~~cted .in . ·: · 

.. . '.Asc~ prior. to' the)~na'ctment ofthe ·l.riva.l,ld f~e ~ch~dui~-~J Aprll i :·201S. EXGiu'din'g the . •· 
· · :. · .. , procedur~s ~h~t ,wer~" pr.e~iously_ peifo.rmed ~t AS.Cs will r'e.su.tf In· ~-h ·access_.pr91?lem for Injured : 

. ._.wor,kers·~ v.ih.lch ·w?uld"vl?l~te. th~· ~t~S~t9rv.r.e_qulrem~_~ts .. "of:~_r~:ur_i ns:i_r.)jur~d :work.ers !3re .:. ·:: :·::= .:.: · · 

. .. ·, .. provided tt-ie. sery_ice~ and stiuidaN.·e>f ~are required b\ithe .Wor~e-rs;: .~on)p~risatfon -Act; . · · .. · " . 
. ·. ; ... · . .-- -- -._ .. : ·; --·=::·-. --__ -_.:;·-: .. _. :: : :. _; ;:'-: .-::: . -_= _.:·:: . \} .. -·-::::.;;~·_:::/·:-: ; . .-=~;r·:~=-=·< __ :_.;·.·· ·._---;;__ ;- ·, - --· :. -- ·=·-.. 

· · .. · . Finally~ .we. strongly oppos~ the three,.pr'qposa,ls submitted t;y. ii:)~ur~nt·e: carrie.rs, thlr~~pa(ty." .· . ~- ; :: .} 
. . . . adrnlni~trato~s,''~nd t~e North Ca.ro.!lna_· Hospit~l Assoclatlo~~· . .-·Th~ _thr·e~ p;oposaJ~ all ·: ·.. : · ·>·/ :.-: · 

recommend ~ .. s.lgnlflcantly re.4Gced.fee schedul~'.fqr AScs; wh.i.ch':-..you.icUimit·lnjure9 .worker{ ·. ·':. : :. 
. . · · · afce-~s::io time.iy_ care::.~J : · · · · · · · ·. · · ·. <: 

:··, : .. 

.-·::.-. 
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·I3._1-__!Lscc8TPQ_sc$ .. QB_G_sRY .. <:::_F;_NI!;R . 
. -;r: afN!F;;tr;< o! ~&"-~fi 

. '':b.-.. ~~~-

Thank you for your con~lderiltlon. If you have any questions, please feel freeto contact me at 
(919)~781-4311. .. . . . . 

Sincerely, 

. ~.S}wv01{;u '/2»4~. 
Sabrina Robinson 

. . 

cc: · · Kenqall Bourdon 
Meredith. Henderson .. 

:~ 

. 
; 
' I 
I 
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. -;·-··:". ·:- . ·. ....... ..: . . . . . . . ;_ .. --~ ..... _._-::::.-- -- · ·. . . :: . ··::-:::. . ... .... : -~:-::. :· .. _:~.·:. ::· 
. . '· '·· ·. ..,:_:·>·.· ,·: - :::'~:· :>. . . . 

: ··~ :· -~ .. : ·;~::.~>-~;; :::::-··.· · .. : .. .-,:,=/:.): . ;.:·. ·. i :. . .. ···· ~ · . . ·:., .. : ·. . . 
.- ·, ..... ·.: ' ·:· . ... ~ 8--:L.-U<Ei'·· RI -D:.:G - E SUHG'ERY·. ·· CE.NTE.R · 
'::.'·<': ·.. . . . · -~-. .',,, !. · :.:.:.: .,. ·- · -----·-- · ...-;;:,i!iit•?l<! of~ · 

' _ ~_'':\ietob~r 3~ ~~1{~},~---t •'; ., _ .--·-• , __ --, /' -. _ _ __ ,, !; .~; _.. ,; . , _ ': -· 

. _;. =:''> . Ch~rltonl .. AII~ni'.tliairnian.>.: · ::, · ·· . 
· ~::.. : ' · · N'ortlf Ca.rolina :fna0.sttlal. c~mmls~ion ' · , : .. :.: . . ~ =. : . . . . : .... 

. . . ·. . ·4'39. N.: .s·~_lisb:ur,y s'tr.~et ·~;~c'<: .: :··.'. . :·:.· 
;-; =; . .... _ ··Rale"ig·h~. N_c·_·27e.os:~--:~~~: i}i:( :~:=:(:.-· . -. ··· .. 

. . :· .. "· :-: ::·.:·:. ·. :. 

':: .·::· .. · .:·:.·· 

. . ' . ' : ... '_:.i·:~:·:~: .<~·.f~:·~:~j-~y::;.;;i:;~~::·~:::· : -: :::_ :_·.- .. :. : . . 
· ·: <· :. Dear Chairm·~r1 All~h: ar!d com'mlsslone~s : · ·· · "· ·· :: .·. . ..... 

• •'•' ;. • ' • • • ~: ,." · .... -~ =•, .= •,· -.·.-.. :: •.•.; •' : ... : ,; · . • • • . : . ! • ·.: • • ·'-:'. ; .... ' • I '·: '~ '• , : ' • <"• <",' 

":'~ ::..·= '•• , •.. . . . ~ (~. . . ·. . . . . : •. . . ·-::: . • . . . .. . . . . ·:. . .. • ... . ···. ·. : :_. . 

, ,,: ·· ·:,. . .. ·:· Th~·nk .yo_u._.for_the .<?PP~Ktunity·to prese·n~ ·~omm,.en~s · l~. respo_ns~to_ po~sl ble ruiE~.rnaking.optlons· . 
· :· ':.' .:;· for_.th~ _m<1ximlih(aiiO.wahle: am.o~iits.· fo(s.er\i!Ges ·;;r~vicled by ambulat<?.rY. surgi~al· ce.nters. ,.· .. ;. .. 

::·=,J. :· .. ~: .. ; (II ,t;;s_~sg.)· !'n ~\y~:~ke·r·(:~?:rr,P~!i:~;~tlo~::,~as~~-. u n d.~ r'Hii·~.~Wc~fi).l_i:n~J s' _yvb,r~~ !s,1_: ~-0 ~ pens_a.t! ()n· . . .· . : ; ... 
·:' · ,.: :_· ,Act. :·P.tease· acce'pt)ni~Jetten'·i~ :sl.lpp.ort.of the:·P.roposal :s~hm.itted b·y.~urslcaf:ca.re Affiliates~ · ·· 
_·:.- : . . .. : ·Lu:·('iSCA") o~ :septe'mber z6;.:·201E~ 'to am'end the 'p.reviously.decla.red-liwalld Rule 04.NCAC lOJ , · 

: ··~.: .< .' · :- . · · .!ho3 sped{lc-:to tti~ · f~e ·~ch~dule.under North· .. c.arollna1s .Worker~~- c<)rripensatlon A~f fqr·· '. . .· 
. ~ ·: . ~'services pro~ided ~Y: .. affibulat.6ty ~urglca·l centers (ASCs}. :· . · ·. ~·· .. ·. . . , . . . 

,; - ~ • •.• .' ' I ' ;•: . • • .... • .~::: . . .'. : .:; • · •. -:,, • '• • • .;: ,-' o, ' :•:'•' ;·\ ." :.' 

... ··· BIJ:e: .. Ridge surgery:c~_nt~r ls · an'Affihat.~·::~fS<:A.;We ar~: locateq in ~·al~igh NCJ·and .. provides : 
:'qu:ailty ,_c~·re. ~o. :9v~r..9~·:p~tlents ~~r,ve~r'over:.the p~sd,l 'ye~f:~ ·~ierv!n'g th~ community, ·. : 

.... ·.: · : . . . ... --.:.: .· ::.·: .... ; .. · . · - .. -.:·· .. .- ··· : .· . . ·-· ... .-: ·. _.·· .. _.:;: .. · . . . .. _ . 

. lti ApridtJ1SJ.-th'~ lndus'trla(Cor;1nil~sionestabilshecj ·n~~w6~k.erS1 ,COmpensatib~ .fee s~h~·dul~s . 
• • • • : • 1",1" • ~ • . • • .• ·: • • • • • _. • ••• ••• •• '!' :. • • '· . I:·.. . . . ·.• • ; .... :·. ·. . . :·· . .· .. ·. .. . ·.... . 

forhos~ltals/physkiai'is; a~d A$Cs/ f:lowev.er, :ln·pron1ulgatiiiR regul~tions to .:est.ablish -a: new·. fee 
. . sched~le for: A.scs, th'e .lndusi:rla! CQmmls$1orifalled ,to f~llow:tfie r'equiiedprocess· set .. forth i~ ·:_, ' ... 

. : : . :. : . the' Administrative. Procedur~:A.ct. ·co=nsequ'ehtly, the .fee schedule was·ruled. ii')Va,lld qn~Aug'us~·,:· . 
. . ' : · · . 9; 2016· by Wake _:caunty'.Superior ·co:urt Judge P·aui Ridgeway; ··.·· ... . · :.) · · · · 

. ":· 

In response to ttlE~ co'urt's order.inva!ldating the Aprill, .ZOiS {e'e s~hedule for. ASCs/th·~ . : . .··. 
Co(rimlssioh J.l~.s requ~sted propos.als to ame.nd Rule 04 NCAC ioj ·,6101>.oioi,·.:and .010~; .. : :· . :_: . 

·._:.;:·. " -· . :_. .·_::· . . ; .. . .... 
. ; .) 

, 1.. .··· .. ·-. 

:_··:: : : : .. ·. · Blu~:-.Rid~e Sqr~ep/.¢~ri~,~~·_ls .in ·f~.lls~~p:9,rr (!f~CN~ ·P;~·~os~,l.=.t9 9_lign :retr:n~~.~~-~l!'~nt rate( f_or.' . .. ::· .. 
. :' ;:· . ASCs· with-the relm.l?.uh¢1:nent rat:es·seHor .hospital ot.itpatlehtdepartments'i· .. we:fully agree;~; • .·· · 

th a(~i lsn rn~(lt:qr.·r~im~Jrrs~~-e n't."-sch ~·d~,~l~s a now~: !or-~We~9t~~~rviGe .. d~cisions to. -~e . pa~~~h~<: :. · ~·, ·· 
.. · .. · soi~_Jy qn' di_nicaiJudg~e.n.t). ·qlJaJity:out~om~.s/ :a ·nd · SCti~dti)Jng;:~_fflciEh)cy::·:. :·)_'=: _:,':_;-:: . .'.·: . :.,·. :: . . ··' · . 

. . . ·. ;. .. . . . . . ··. ' .. · . . . ·: .. ·· ·. ·• :.. ',·' .··:· ._.. ·. < .. :·: ' ··: ·::-. . . . . 
• ' :·' ' .. ·••. .. . : ::.·: . . :;.·" .. ·, .. _-_.:·: • . · 'I "", :· .. : ;:' .":' . • ; ::' · • . :::-;:=.\":::·:>,·" .. ··;::-- ::: ... ,." ' ' .. ·,.' .. ·.: .... • 

='. · · .· ... · . · ln : ~dd!tlon1 ,w~ ;fu!iy··~Uppo'rt StA's ,proP.osaL~,o' coy~~ pr,o~edures'tha~ were .be.f!1g·:·~onducted In · 
.. · .' · · . ·ASCs p"rlor.to the en~ctmenf of th~ lr'ivalld (ee ·schedul~:on -Aprlll,- 201.5. Exdu_dl.r\g the ~-· ·_- · 

:: ;_'~rd~edu.[~s th~.t-.wer~ pre.~J.q~sly·.p~~9-rm~~ ~t ASCs vtlll result In ·~n _a.cces~ probl~m fo'r Injured 
... ... : .... wor~ers, iNhichy~ould vio.late~.tbe st~t.utory -teq'Uirem~nts pf ens.u.r,ing' lnjur'edwor.k'ers are .... ·: . · .. 
· · · .. · provld~d the·servi<;es_af,d .sta'ndard;·of care r·equire'd.by the Workers;-:CQmpensation.'ACt; .· · ... · 
• • • • : • ' • • I ~ I • • • : • • - o •,. • '•: • •• • •• •• • '. ::~--=. =.·-.-· ... :~.·: :;· • '; : • ''--' ,:0 • . o • ' .. ' • • 

~j~: ~~;·· 

·: .·· .. Fln.~lly_~ w~ strongly pppose. th~Jhre_e ~p·r.~~os~l~ .subn)i,tted by. lnsuf~_n.c,~. ·ta.~rle~$, ~hlrd-party. ·,·.· . 
:: .. : , :: · ·adrriin.lstrators; ahdtK·eNoii:h c·~rolii"ta l:{ospitC!IMsocli!tJ6n .=,J.h¢tn.re·~ p.rop(>sals·all'- ·,_ · · · 

. ' ::_ .. : recommen·d. a.·s.ignlfid.ntiy:.reduc.~d -f¢e.-sthedule ·for ASCsrwhich\Vo~id limit injured work~·rl, ·. 
;: acce's·s· to timely d~re::: . . . . . : '. . :. . . . ·' . . .. 

• • l • .. - •. •· •, ' ": •• • • 

· ... 
... .. ., 

· .. :·; .. 

! • . :·. 

·:.· ·.···-=·· . : .:· .. · .. . 
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! . 

. . . : ~-· .· . 

Thank•youfor.youri:qnsideratlon .• lfyouhav~a~yquestions, ple~sefe.eiJreeto contact me.at 
.. (919)-781'4311. . . . . 

Sincerely, ..... ·. .• . .• ... · ....... ·. . ..•. 

... . ··.·····6o:tum······ Co~my ··~ 
cc: •· KendaiiBourdon 

Meredith Henderson 

169



··:· . . ; ·. 

. :·.T ·.= . 

. ··' . . ·· ... :.:.::: ·. ·.: ·.:·:. ·-. : . . .··. "'· ·-: .·.:=· ...... · .. ·:::· .. ··_::.-:··.-:·. 

. · ... Bi~\J~~ R ;~·G_L~ 8:8Gg R·Y ;,;cS,~/0~>1~· 
Ottober 3,'2.016 _, · · · ' · · 

·· ;·:.· ··. . . ··;·.:.:. · . . ,:·· . . . ·· ... ·. · ·:···. -. ·. : ... 
. .. . ':' :: ~:· . ·. :. :; .... ··:· 

·· charl~on L AH~:n; =:ch·~:frman .'·= · · ·. · · · 
N'6rih. caroli.na'· ihd~S't~i~L.tdmmf~slon ==: .. 

. · ·••: t~~JJI~f~t~~~I~~I~t~~mls;lon~rs: ·. 
·= ... : Tha_~kY9-~ ,f~r tfle •.qi>P.9h~~~tvt9i>res~h=t= c~~m-ents in,:·r~spon.s_e-:to· po~~ible r~iern~kingoptlons ··' 
. for the~ maximuin allowable arnounts for serviCesp.rovided 'by ambulatory:surg'ical centers :. -. =• .=:. . . 

. . ~ ·. (''A.SCs11-) ~~-Work.~r~~ .'Cqrj1pensatJon .ca-ses under Nqit.h Carollna1s WorRers1
' Compensation -== : ' ::,:,: .. , 

:: Act: ele~se accept t~,ls. lett~d.n stipport .oft~e pfoposal.submitte_d by Su.rg!~al Ca.re.Affiliates1 ' . .- · =: .=. : =•< 
'·. t~C ("SCA") ·on Sep~e!fl~er,2~, 20~6 to ametid the: pr~'vi9_Lisly declared invalid Rul~ 04 NQAC l .OJ .. -:.·_.: : ,, \::: :· YY:':=; . 

;6103 s'peciflc to the fe~ sc~_e<tule under North Caroilnal$ _ \t\/orkers~ Compensation ACt for . . . .. . :· :.=< :: :, :=::::.: . : : . ' •• 

se.~!~~; ~.~?~~d~~,:~y _am~--~'-a.~~~ ~urglc~'., :e.~i~rs',(~,~7\·U:; · --.. , --_ . . . · ·- · · · · ,=. =-, ':;::: ,:: ;:;j~f~;::g: 

· • ··• ·. ·.·•··~~.t.t~~~t~J~sz;cfk'~f~~f~1~::~~~:rttl~~h:~;~~r~:~~~ Jim~~~~~JN,~~~~~~)~···· ·•···.·: .:< • ·~;·· · 
::'· : I~ Ap.rll• i6i~',.the 'industri~l 'co~~,;~;:on · establlshed ~e~Worker.s' cC>mpensatic,>n fee schedules):-.. .... : .. : .•.. ':•: ~ . 

. for hQSpitalsl physlcltitls, al')d ASCs. However} 1n promulgating. r~gu[a'tlo_ri!) ~0 e~tabllsh .a new f~e·' ... .:_ ;, . :~. : ,; 

:~~~~:~~~&~f~:liE~t~;.~ifb~~~~~;~~tfht:1~!~~~~1~·!l~~~~~~~~i~-j~·;~o~~~~\~ i&,[t.&~!;:~[ '1 

;- . !. : ·· 

·. : =' . : .. : ~~ - re'sponse:t~· the Court's, order. in~a!l~atlng the ·April •. 1, ~~15 fee scheduleJ,or ASCs, the · ... :::.=:; ·.· ·- . 
. . ~ ¢oty~h}lss.i.6n Ms r~que~Jed proposais to' ·an;·~nd' Rul~ o4 NCAC 1bJ .oi()ij ;0102, anci,.Qip3· .. . :. . . ·.· . . ; .·. ·' 

. . .. . ·. ·. . . ··:·.... . ... : . :· .. ·.. .. . . . . . . . . . . . -· · . . .··_,., .. ___ ·,··.· __ : .... ~~.:.-~.'.-_'.• .. ··; ·_ ..... ,-.· . 
• ::·:·.:.: -: : ;-. ·- !.-" •• • ••. : . • . . • • . .. • -:. ·. • ~ . T"" 

: f3t u~ _-Riclge:surge'rv ce•nt~ris':.irit\JH ·sypport olscA1~ .. 6rop:os~Ft~ <1ll~~ _tel -~bu~~~·rnknt· ~~tes 'for <·: - .):::: : • : '· _,;: :,• ,: ~ ... " 
· ' AScs· with th·e reimburseme-nt rates set for· hospital ~utp-atient- departments.~·we fully' agree -.. ,· ·. _. ~;;~:, ~.:. ; ;~ 

. that allgn~enf of r~(mbur.semer;t sch~d,~l-es allows .. fo~'sit~-of-setvi~e- dedslons to b~·ba~~(( ' : . :. . ,:-_· ''.: .. -~:.~ 
:. : s?l~lypn · ci.lf).lcalJu.dgm~rJ;,'(l"Y'~J.Itv: .~~MPT·e,s; :. C\_~~: ~~~'~:~:·~ ~- ~.~g;Jif!~fe6:cY._> •.···.:'~: -: :_: .::-,·:::;:.!=::'(:':.··· ,.. ::-· :=: =_, ·· '<,~::·: . ~=: :: :'/:::·/ : '[ 

. . ·. . ;:~~t~~~/~~~:~~f~:tt~fft~~t~~}~~~~~·;~~,~~J~tu~!~:~!tift~:t~i:*~~fh"$[~~·~jd,,tn , .; i ;ic.;!i/ ! 
·.· PrQcedures.~hC!t·Y'er~:,prevt9us.iYPerfc)rmed: <if·A5cs:Wlll . resqlt: ln ,~'tl'..a~c:e~s P.rqt>'lg~fo·r ihJureq• ·• .. ·:_-: · \-,.:.:•:: ::.J 
. · .w6ik~h>w~)et1:wo u fd ' Vi9J~te. t h~_;s~a!u.~9f.YNqutr_e·m:ehts 'of.eri:~o ti~·g .lnJ ure·cl. work'ers,-_ar~· ;:--: .. : T• =. . :.:, ,_:,,·_ ·:::: ::,:. :. 

· . provid~'d·th~ ·servicesah#:st~nd~id:9t~~:r~: requlr¢d bv. -~h ·~;W'ork.er$! .. coliip~ns~ticn1A.~t; .:'=. , _. ,= : •: ~ ·,===::.-: 

.. ~' ;···~f~! 
. . . . . ·.:·.::_ :;.· . . . · ... ·. . . . . ·.... . . . . . . . . . . ·.·.·. ::. ·.· :-:~ .-

· · · · 
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~k-._1,-LI;~~RLQJ:n:: · s u R C3 E RY _J:::_g_N LI;.E 
on ii!f!!l.;(t' or~ 

Thank you for your tonsideration.lf you.have any questions; please feeffreeto contact rne at 
(919)-781-4;311. . . . . . . 

Sincerely, .• .. · ··..... ... . .· .. · .. · .. ·.... . .... ··. ..· 

..... _ .. r·_.·v _.·1. ___ •· ~>. .. ·._· ".·._.···········l··-··_····_/\·_·._·_._.··._J_,;z_· __ ·.··_.· .. _u·_ .... _ •.•.•.• ·· " .. ·.J •..•. ··. •·.· ... _.· ..•. · .. -._._.,;. .. · •• ·. ~· ·. · ..• ·· .... ·. ··•· · ··' ·._··.·J· .•. _··._.···· · Pa~6~J~rr~ ± CN0UUAV.v ··· 

cc: Kendall Bourdon 
Meredith Henderson 

171



.~·· 

october 3, 2016 

Charlton L. Allen, .Chairman 
North Carolina Industrial Commission 
430 N. S~llsbury Street 
Raleigh, NC pti03 

Dear thalrman Allen and Commissioners: 

Thank you for the opportunity to present comments In response to pMsible rulemakingoptlons 
for the maximum allowai:)le a!'llounts.for services provided by ambulatory surgical centers 
("ASCs"}lnWorl<ers'Compensatlon cases under North.Carolina'sWorkers' Compensation 
Act. Ple.ase accepfthis.letter)nsupport oft he proposal submitted by Surgical caw Affiliates, 

· LLC("SCI\'') onSeptE!tnber26,}016t0 amend theprevlously declared Invalid Rule 04 NCAC 101 
.0103 specific to the feescbedule under NorthCarollna'sWorkers'CompensationActfor · 
services provided by ambulatory surgical centers (ASCs); ·· · · · 

BlueRI~ge SurgeryCepter•Js an ·Affiliate ofSCA. We are located• in Raleigh Nc,arid provides 
quaiity caret'o over QK patients per yeor over the past 31 y~ars serving the community. 

In April2015, the lndu.stria.l Commission established new Workers' Compensation fee schedules 
for hospltais, physicians, and ASCs. However, In promulgating regulations to establish a new fee 
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in . ·. 
the Administrative Procedure Act. Consequently, the fee schedule was ruled inValid on August.·· 
9, 2016 byWake CountySuperio(Court Judge Paul RidgeWay. · · 

ln~esponseto the Court's order InValidating the Aprill, 2015Jee schedulefor ASCs,the 
commission has requested proposals to amend Rule 04 NCAC 101 '0101, .0102, and .0103, 

. - . . - . . - - - - -- . 

. Bl~e Ridge surgery Center is inJull supportof SCA's proposal to align reimbursement rates for .. · 
. ASCs with thereimbursemehtrates set for hospital outpatlent~epartments.··vvefullv.agree 

thatalignmentof relmliurseh1ent~~heduies allows for slte~phervke decisions to be based 
solely on clinical judgmept, quali\Y outcomes, and scheduling efficiE!ncy. 

In addition, wefuilysupport SCA's proposal to cover proce~urestha~werebelng conducted·ln 
ASCs prior to the ena~tment of the Invalid fee schedule on Aprlll, 2015, ·Excluding the .• 

. proceduresthatwen\previ(Juslyperformed·at ASCs Will resU.Itin an~tcessproblemfor InJured·. 
· workers, which woUld violate the $ta\utor{requlremelits ofensuring injured workers are 
• provided the services and stimdardof~are required pytheWorkers' Cbmpeilsation Act.·. 

Finally, we strongly opposethetnree prop?salssubmiHed by lnsuron~ecarrlers, third~party .. 
· aclmlnlstrators,.andthe.North Carolina Hospital Association. The three proposals all. 
recommend a significantly red~ced fee schedule for ASCs; which would .limit injured workers' 
access to timely care. 
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Thankcyou for your cqnslderatior\. lfyou.have any questiohs,please feelfree to contact me at 
{919)-781-4311. . . 

~A.~'~.··~.·> ,. .. rl'h<L1(Ak·~ .... · .. c •• 

.. Meredith Henderson 
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. . . . . 
.. . .• - . 

. . . . . :'. . 

BLUE RIDGE SURGERYCENTER 
--·-·-~--~~-. ~ .......... -., _.,_...,...·--~.-. -. --,.-,.-,~·-;·,•cc-··--. ~~·-c--- :~.~~~'frk~=t~; ol sC'ii': 

Thankyoufor ~our ~on~Jder~tl~n. ,If you h~0e any que~flol1s, pleash~el free to ~on tact .rne·a1: 
(919)·781'4311. . . . . 

Sincerely, ··· · •· ·· · 

··. {Jatv · ~~: 
··Cassandra Clark ·. 

cc: Kelldaii.Bourdon 
•· Meredith Henderson 

. :~ 
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r 8!--UE RIDGE SURGERY<CENTER 
· ·c '·~ ~·-~~~-~·-·--- .--~----·~~---~ '""-- ·--· --------·"""·<:-.. ~------:~~;;{_f!lr~~-;;:;;r·-~A 

·Thank you for your copsld~ratl<m.lfyou have ~ny 4~~s~ions, piE!asefeelfree to C:o~tact me at 
. (919}.781.4311. ·.. .· . .. .. . . . 

Sl~c~~~ 
Kathy Lei\JI,Adrnlnlstrator .. 

. . i'. 

cc: . Kendall B(lurdon 

Meredlth.Henderson···· 

' . ' .·-; 
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. · 8 LUE R I D G ~~ S,JJ_,R __ §.!;._R Y .Q~I;NT fiR 
· October 3, 2016 

.Cjwrlton ~. Allen,· Ch~irlllan 
North Carolina .Industrial Commission 
430 N .. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

Thank you· for the opportunity to present.cort'lments• in .respOnse \O _po~slble rulemaking options 
for the maximum allowable 9mountsforseivlces provided by ambulatory surgical centers 

·• ("ASCs")_lnWorkers' .Compensation cases under NorthCarolina'sWorkerS' Compensation 
·Act. Please accept this letter it\ support of the proposal submitted by Surgical Care Affiliates, 

LLC {"SCA") on Sept¢mb¢r 26, 2016 to amend the previously declared Invalid Rule 04 NCAC lOJ 
.0103 spetifldo the fee schedule under North Carolina's Workers' Compensation Actfor . 
servlc~s provided by ambulatory surgical centers (ASCs); · · · 

. Blue Ridge Surgery Centerls an Afflli.ate of SCA. We are located in Raieigh NC, and provides 
quality care to over 9)( patients pervearoverthepast 31years serving the community. 

In April2015,tile Industrial Commission establi.shednewWorkers' Compensation fee schedules 
fothospltals,physlclans,.and ASCs. How~ver, inpromulgatlng regulations to establish a new f.ee •. 
schedulefor Ascs; the Industrial Commission failed to follow the required process set forth ln 
the AdministrativeProcedureAct; Consequently, the fee schedule was ruled Invalid on August .·· 
9, 2016by \;\take County Superior Court Judge Paul RidgeWay. · 

. . 

In response to the Court's order invalidating the Aprll.:l.fZ015fee schedule for ASCs, the . 
. Commission has requested proposals to amend Rule 04 NCAC 10),0101,.0102, and .0103 • 

. Blue Ridge Surgery Center)s in fUll support ofSCA's proposal to align reimbursement ratesJor 
ASCs wlththerelmqursementrates set for hospital outpatlentdepartments. We fully agree 
that alignment of reimbursement schedules allows forsite-.ofcservlce decisions to· be bas~d · 
solely on clinical ]udgment,quallty outcomes, and scheduling efficiency; . 

In addition, we fully support SCA's proposal tocoverprocedures that were being conducted In 
ASCsprlorto the enactment of thi!'invalld fee schedule on Aprlll, 2015 •. Excluding the 
procedures that wereprevlol,lsly p~ri()rriled at ASCswiiLresqlt In an access problert'lJor Injured 
W()rkers,whlch would viola\ethestatutory requirements of ensuring lnjured.wor~ers are. · 
provided ~heservic!!sand standard of~arerequirec:{.bythe;Wqrkers' Compensation Act. 

,· •. . . . .. . . . . . ··I. -

.Finally, we strongly oppose the t.hree proposals submitted bylnsuran~e carriers, third-party 
administrators, and tl\eNorth Carolina Hospital Association. The three proposals all 
recommend a slgnlflcarytlyreduced fee schedule forASCs, whichll!ouldlimit injured workers' 
access to timely care .. 
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br. . •. ·.altl .. tiutt? nf ~<~t?"t·~ ·-· -- ~~~ 

Thank you fpryourcon~lderatlon.ifyou h~veany que>tl~ns;•·plea:e fe~lfr~~tC, contact· me at 
(919):78U311. . . . . . . . . 

Sincerely, .. . 

. • ~);}.1)A!1 ~\'~.· ... ·lMc.LrJJ-;j · .. 
Tlffan¥tweeney .. ···.·. · · .· 

- ... 

· cc: · Kendall Bourdpn 
. Meredith Henderson 
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fi:~-·~YJ.ili.Jt'e-rJf ($C_-(t\ 

Thahk .. you for you(consideration, .•• lfyou.have anyquestlons,please feel!r~eto· contactme.at 
(919)'781-4311. . . . . . . . . . . . 

. · · .. Sin~.e~rely, .. ·•···· .. ··.· ... • .. ·.•••.•.· 

d
'· 7 . . >·· .• 

. c:;r:; . .- ··. ·.· .. ,·.·• • 
d .. :·':'- ... _::;<: .. --,·-:-_---.-· .. :::.-. 
Gyto Alexis .·•· · 

cc: . Kendall Bourdon 
Meredith Hen~ersoh 

-,_.; 
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Thank you for your consideration. If you have any questions, please feel free to contact me at 
{919)-781'4311. . . . 

Meredith .Henderson · 

~ - l 

~ _-,' 

" -j 
. -j 

I 
I 
I 
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,_ ': .. /_-': .- <cilnkaiJudgm~:nt~ :quallty ou·t~<;~mesl :·and schecfufli1g~fflclency. · - . -;.:.: .. __ ';.:·. . 
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:·';~ ',; ::. -:';'::-<:·.·:; 
- .. ,. ;::: .- •; '· ' -~. •- I, -~._- _' · ; .":: • :· · . 1. . . ·. :: .. . · ; ' · . ' ·• 
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·:_i_ -,>;_· .• ;_; - · :···_:proce·#~r~:iW~t:W~re _previRd-~ iY..~~.r.fc>tM~~ :atAsc~ :~i!l f~~.~ fdh:~~-:a.cte~s pr~~-i-~rhf9,_r;jr;Jur~~ .·_·,.=~>.::: .:. · · ... _ . 
. _( ?:::::;-_~·::· . \vork~i.$, which w~uld violate _th~:~a-tutor,y,_req~lreQ1ents b"f ~hstir[rig: lnjured wo·rkers._a_re_ . ~. ::_ ':·· ~:-,-::;:./.-: -: 

j;: • r.._ '.. ' I . ' • • !',1 ,•., , • . ,, • • 
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D<mglas L. Gollehon, M.D. 
·Br/rm T. Stura. M.D~ 
/)()"JJglas J. Mart111l, ~!D. 
JV(If/am K. Amit~sen, M.D •. 
D4r6k L. R41nke, },(.D. 
M_arkA .. Curran, M.D. 
~qyi!totld M. Carl'oll, M.D. 
·Edou"ord 1-: Armcui; M.D. 

Dtmerrl M. EtoJIOincde3, D.O. 

provided the services and standard of care required by the Workers' Compensation Act. 

Sam~etMOthw;.M.D, 

Sccii.S. San#ale.. M.D. 
Gary_L 8J?Iaot. M.D. 
ChrJsr()p!wl- i.rlf, ).LD. 
Nfcc.le· P. BJJllock, M.p. 
Po11l q. Sing~ M.D. :, 
NeW/ Sha11ti, M.D. 

Finally, we strongly opposethe three proposals submitted by Insurance carriers, third-party 
administrators, arid the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers' 
access to timely care. · · · 

. - '· ·. ··-

Thank you for your consideration. l.f you have any questions, please feel free to contact me our 
office at (919) 467-4992. ·· · · 

cc: Kendall Bourdon 
Meredith Henderson · 
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Douglas L. Gollehon, M.P. 
JJrJan 1: Sturo, M.D. 
Douglas J. Mm1lnl1 M.D. 
}Yilli~m K. AmlerSen/M.D. 
-D4rtk L. Reinke; MD. 

- __ _ J.iarkA. CJ•nan, M.D. 
· ll.il)•mond M.· Cgrrol/, M.D. 
Uouard F. Armolll; -M.D. 

. . . Dtmerri M._ Eco:nom¢tJ,_i).O, 
. . - . - ' 

Sameer J.fa~hw; M.D. 
ScoU s. &mfrale! }.{.D. 

Gory_ 1 .. S'!'M~ M.D. 
- :ChrfJlop/rirl.ilt, MD. 

Nicole P, Be~l!ocl; M.D. 
. Pmil.G.- Slnglt, M.D . 
. -·NuelSMnlf, M_D._ 

. provided the servlcesand Sl~ndardof care. required by the W~rkers' Compe~satlon Act. 

~lnally,we strongly oppose the three propos~lssubmlttedb~Jnsurance carriers, trylrd'par:ty 
administrators, and the. North Carolina Hospital Association. The three proposals.all 
recommend a significantly reduced. fee schedule for ASCs, which would limit Injured workers' 

·· · ·access to timely care. · 
- - - -

Thank you for your consideration. If you have any questions, please feel free to contact me our 
office at (919) 467-4992. 

cc: Kendall B~Urdon 
Meredith Henderson 

-:-·i/2_&~.~ Ct~))!_Pm.bv~~SJili•-JOO.C~_,., Nb 2;5;;:; 1 :(9J9) 461-4991 j FAX {9}?)'48l·P601_ -, JOJIA~tMrC~J,$tlllt10D; U.wl-f!IIJ/v, NC 17S6o· I (919) 2J~:-i4"4o I FAX (9J9)'2J2·S~J) 
'iJJDS.B. Cnry__J>Ufl.way, Suil«)tJJ, CoQ', Nq )7J'J8.J (919) 29J.f)f)(JO 1 ·FAX-(~19) 1JMj28 • JO()J l't~hd~rp Sprln_gs·Roml. Ql)nJur, NC 21S19 I (9/9) :119.·3861 -I -~AX_(919) 179-J?JI 
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·cARY•·ORTHOPAEDICS 
· .~.·.i"~ &B.pirt.eSp~~@ist~ 

. ·.· · . . ~· . Wmv.caryort~o.coni · 

October 3, 2016 

Charlton L Allen, Chairman 
North Carolina Industrial Commission 
439 f\1, Salisbury $treet 
R~leigh, NC 47603 

bear Chairman Allen and Commissioners: ' - . ' . 

D~ugl~_t !, ·(J(,_Ile_holt, _M.D. 
,-8rlali T. Siuio, .M.D. Sepfi S~ SQt,1fQie, M.IJ. .. -. .-

-. ·~llglo;J._-M)lrtii!'i,-M.D. ,-· -,~. ;-Garyi, Smoot, i.f.D~ /:;:;::;:~~ 
-Wi~liqtil ~-4~d~rten, MQ._ cnr~Jopher_-Un, M.D. 
btrck L. Refn/',8. M.D. f/lculeP. 8ul(uc~ M.D, 
Mar~ A. Cunan, M.D. : :_·:-.-~ f41{1 G. S}t;gli, J.-f.D . 
_kiiymr>~!ii_M.- Carroll M.n:·' - ")-l~~i $~anti, }.f__D. 
E~Oiitirrl_ F. Armour. up; 

Thankyou forthe opportunity to presentcommentsilifespcinse to possible rulemaking optio11s 
for the maximum allowable amounts for ~ervkes provided by ambulatory surgical centers 
{"ASCs") In Workers' Compensation cases under North Carollna'sW()rkers' Compensation . 
Act. Please accept this letterJn support of the proposal submltted.bySurglca! Care Afflll~tes, 

. LLC {"SeA") on September 26, 2016 to pmend the prevlouslydedared invalid Rule 04 NcAC10J 
;0103 speclflctothefee schedule uhder North Carolina's Wotk(lrs' CO!)'Ipensat!onAttfor· 
services provided by ambulatory surgical centers{ASCs). · · · 

Cary Orthopaedics team of physicians are experts In motion with combined experience of 225 · • 
years, offering both surgical andnon·surglcal treatment protocolsfor patients serving Cary; · 
Raleigh, Garner; Morrisville, Apex and surrounding areas ofthe irlangle, Cary Orthopaedics has· 
one goal-. restore good health and mobllitytothose In need .. · · 

·.In Aprll2015, the Industrial Commission. establislled new w~rkers' colllpensation fee schedules 
forhospltals, physlcl~ns, and ASCs, Hov,.eyer,ln pmrnulgi'!tlllg regulati()nstp establish a new fee.· 

. schedule for ASCs';the Industrial Commission failed to fallow the required processset forth in 
the Admlnlstr<~tlVe Procedure Act. Consequently, the fee sthedul~ was ruled invalid on August 
9, 201.6byWaketountySupei'ior CourtJudge.Paul Ridgeway. · 

In responsll to the Court's order InValidating the Aprll1, 2015 feeichedule forA$Cs, the 
Commission h~s.requested proposals to ~mend Rule 04 NCAC 10).0101, .0102, an~L0103. 

. . . 

Cary Orthopaedics Is ln. full supp()rt()fSCA's proposalto align reimbursement ratestoi ASCs 
·wlththereirnbursernimt rates setforhospltai outpatient departments.·. We fuUyagree that 
aflgnment ofrelrn\:nJrsement schedules allowsf()r s)te-:of;ser¥ice dtj~lslonsto be based solely ci~ · · 

· cllnl~aiJuds~ne:nt, quality outcomes, and schedufl11g efficiency. · · · 

. · in addition, we fUlly• support seA's ~r~~~sal to cover procedures tl\atwere being conducted In· 
· A!)Cs prior to the en~"tl\\ent ofthe Invalid fee schedule on Aprlll, 2015; Excluding the 

procedures that V\lere prevlouslypeffqr[iled atASCswill result ln. an access problem for inJured 
workers,which would viol at~ the statut0ry requirements of ensurinwln)ured workers are · 

JJ20S.E. CmyParh~;zy, Sult•-1.00, .Corn NC :nJ)li _l-:(91P) f61~4992 ·I FAx (9~9) 481~.96~1 1 IQilAtmrrCcu~i. Sult_t 2M;Mq»;iwlll8. NC27S6f!. -l:(!!/9?_2~a,-ulo·_!. FAX.ff19J l31.J~i;\· 
'1110.SE. Ca~PDrkW~ Si1f!i !OJ, CO;i-NC·2.'JJS -1. (9J9) 297-00()9 I FAX (P1_.9) 1J2~J328 • IO~S .YaM~rs_fP':higl Rl)tJ~,: Gar~tr, ,v_q 2__7$19 ___ -1· (9!9) 7~9-JB~I. I _FA}((?/~) ~!~:J~JI 
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CARY ORTHOPAEDICS 
"""~...,~ & spine specialists· 

. ·~~~ 
. - ·~ 

www.caryortho.com 

.pcilgla~ L. Gcl/eMn, M.D. 
;Orlan T. S:wQt M.D. 
/Jouglm J. Mrutlni,:M.D .. 
IVilliqm X Ander#n, )JJ), 

.:De"k L, Ret.U, M.D: 
· MarkA. Curti>•• MD . 

/111)'mond M. C.rrol( M.D. 
Edoutud F. Armour, ).{.D; 
~trl ~ i!ccncmtde1, D.O. 

SamteJ< Mathur; MJ) • 
Scott_$. &mllur~o M.D. 
Gary L. Smoot, M.D. 
Clulllopw Lin, M.D. •· 
Ntco!el'. B,ltock, M.D . 
P®l G. S!Hg~ },/,!). 
Nae!Siipnlt, M.D. 

provided the services and standa~d of ca~e required by the Workers' Compensation Acto 

Finally, we strongly oppose the three proposals submitted by insurance carriers, third-party 
administrators, and the North Carolina Hospital Association. The three proposals all 
recornmenda signiflcantiy.reduced fee schedule for ASCs, which would limit injured workers' 
access to timely care. · · 

. Thank you for yourconslderatlt>h. If yt>u have any questions, please feel free to contact me our 
office at (919) 467·4~92. 

Sincerely, 

cc: Kendall Bt>urdon 
Meredith Henderson 

JJ]ps.iJ, C., i>""rh"va)l Suit., JOb, C.it:t', NC 27JJ8 1- i9J 9) -l61·f992 1 FAX {l){9) 481-~607 • 101 [.lifmP' COlli' I, Sui1•1M, Morrltvllltt, NC21J60 1. (919) 1J8-2UO i PAX (919) 2J2 .. J013 
mos:£. CQ7)'_Parkw~ Sult4.10J, C12Qo! NC 27518 ·-1 (919) 291·00{J() I FAX_(919} 212-'5318 • 1005 Ymfd1>n1 SprtttiJ Ro11d, Garnrr, NC 27519 I (9.19) 119-3861 I FAX(919) 779..J1J4· 
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OctobeY3, ~016 

Charlton L Allen, Chairman 
.North.Carqllna lnclustrlal.Comm(sslon 
430 N. s!lli~l:mry street 

. Raleigh,NCZ76!l3 

'Dear Chairman Alfeh ancl Cormnissloners: 

-Dougl(lt I~ GOU.ti~O~~ M.D. Saf71m' UaJhU.r. UD_, 
; Brian X Szura; .JJ,D. SC011 S. Sat~it(}it, M.D: . 

D.oug/JliJ._ M.artihf. M.D. Gary L_, Smo~;J, }J.D; 
· JYi~liam ·/{. An<lfr'~· ),l_D. Chf~toph~r-:+rn, M.D. 
DmkL. Rtln/:<, M:f!. Nkoli P. Bu/loc~ !,/.D. 
Mark A. _C!ir_ziJn, UD>. _ .... '---fJ~d"t;}._sj;;gh,-bj.D,_ ·: . -;_: · . 
_Riij~t~oiui_M. Carroii,:M.D:,- -- · Nael_Shrmri,_M.p. ·_ 
idOiiilrdF._Ant~~uti M.P. ~-- -

Thankyoll for the oppoij:unlty to pres~nt.co!)1ments·lli· r'esponse.to posslbl~··rulemakjngoptions 
for the ina~imum·allowable amounts for services provided by ambulatory surgical centers 
(''ASCs") In Workers' Compensation cases under North Carolina's. Workersi Compensation 
Act;· Please accepttnls letter In support of the proposal submitted by Surgical Care Affiliates, 
llC ("SCA") on September 26, 2016.to. amend the previously declared invalid Rule 04 NCAC10J 
.0103 specific to the fee sched!Jie ~nder North Carolina's Workers' Compen~atioh Act for 
serviCes Provided by amcbulatory surgical cente.rs (ASCs). . . 

' - ': - . ' .. -

· c • Catv Orthopaedics te~m of physician's are exp()rtsJt\ motion with combined experience ofi225 
years, offering both surgical al1dnoJNWfllcal treat!)1ent protoi:olsf()r patients serylngCary,. · 

. Ralel&h, Gamer, Morrisville, Ape:xal'ldsurroundlng~teas ofthe'frl~ngle. CaryQrth9paedicshaiL 
onegoal-.restore good health .ancf rnobilitytothose lh need, . 

. In Aprii201S, the i~dustrlal Commission established new Workers' Comp~nsation fee schedules · . 
. forhosplials, plwslclans, and ASCs, However, lq promulgating regulations to establish a newfee 
scheduleforASCs, the lndustrlai·Commlsslonfailed to follow the required process set forth in 
the Administrative Procedure Act.. Consequently, the feesche!lule was ruled invalid on August 

· 9, 2016 byWake County Superior Co\.JrtJudgePaul Ridgeway: ·· · 
'· 

In response to the court's order Invalidating theAprll1, 201S fee schedule for ASCs,the 
Commission has requested proposalsto ~me rid Rul<l 04 NCAC 10J .0101, .0102, and .Q1Q3. 

Car'/ Orthopaedics lslnfuU suppo.rtofsCJ'I,'s proposal to align reimbursement rates for ASCs 
with the reimbursement rates set f(lt hospJtal.outplltlent departments. We fully agree that 
allsn01ent ofrelr)'\buts~rnent schedules allows for slte-oJ,servlce declslonsto be based solely On 
clinl~al Judgment,qualityoutcomes, and scheduling efficiency. . . 

. In addition, we fuJiy sJpport SCA'{propo~al to cqverproceduresthat were being conducted In··. 
· ASCs prior to thee~actmentof ~he. Invalid fee s~hed\lleon Aprlll, Z015, Excluding the . .. .•.•· . 
. procedures that were prevlouslyj)erfonned at ASCs Will result In .an access problem for InJured. 
workers, which·would .Violate the $tatutoryrequirements of ensuring Injured workers are 

lllOSR iA'YPorh•ay.S•'" /,00, c • .,, NC ,,;. l (919)461-im !FAX (1}9) 481-960'1 ' IQ)Lotm,C•oui,S,,;,oo;MomwU/t, ~Cl7J6ll lf9)i) 238·U<O. lf.L\'(91.9) m'l91J 

~li_JOS~E.-Cat)'j~~vay! Sul_i~ !pJ, c~ itc:?._'IJJ~ .j (91~) 2P(:-f10t>p.J-. FAX (9i9) 1Ji.JJZ~_ ,":_.~op; .Jia_M~ra Sp~_tng1 R~o_d,JJar_ntr._ ~C ~7Si9 _I (919) 179-JB~!_~[ lf>N?19) 779:J2JI 
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~ ,;~ ,& srine specialists e . . www.caryortho.eom ·. 

Doug/(ls L Gollehon, M.D. 
Brian 1. Szuru, MD. 
Doug/osJ. Marlin(, M.D. 
Wlfilam K. And erst~~. M.D. 
Derek L. Re!Jtke, UD. 
Matk A. Curt1111, M.D. 
Roy .. ond M. Ouro/1, MD. 
~drma'f) F. Arnwur.· ~\/.D. 
banitrrl hl Ecm~medet, D.O. 

SatneerMatf11mMD. 
ScottS. Sanltntt, M.D. 
Gory L. SmQpt, M.D; 
qhrJJtophet'-LIJ1, MD. 
NIC(Jie P. Bullock, M.D. 
Paul 0. Singh, M.D. 
Noel Sham/, M.p. 

provided the services and standard of care required by the Workers' Compensation Act. 

Finally, we strongly oppose the three proposalssubmltted by Insurance barriers, third-party 
administrators, and the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule for ASCs, which would limit Injured workers' 
access to timely care. 

. . - . : . 

Thank you for youjctmslderatlon. If you have any questions, please feel free to contact me our 
office at (919) 467-4992. 

cc: Kendall Bourdon· 
·Meredith Henderson 

n4oS . .& co7 P11rkW~ Silllfl 100, Cb'11 NC 27SIB -1 191_pj _467~4'992 1 FAX (919) 48_i~~6o7_ • 101 l..t~lh~trCf11lri, SWJt~iOO. Mf»'riJ.,!II~:,NC1_1WJ _ I (919) 2,s.Juo: 1- FA.X-(9J9J ZJZ~50I3 
JI}0$,8. C,qPorl:wa)i, ·SJlfteJOJ; Cazy._NC 27SIB- ) (PJ9)._~9l·IWOP 1 P,I;((9J9i 212·$328 • /O{JS Yafldoro'SpdtJgt R.rlfld, Gomer, NC 'J1JU I (91!1)'179-3861 I FAX (919) 779·113-f 

· Specializing ill Orthopaedic Surgery, Sports Medicine and Spine Care 

191



·. -~:·.:... . ... :._::·:. -~~:.·!:.~;·.:· .... : ''.-·;, . . ··.: .. 
. .. . . . , . , ... , .:_~:·- ...... . . :-:. :·.:_,_.::··~;-~_:·:'(_;.:_.;._ .<::'·.' .· .. ;·· .·· _. :l: .. :;;:_i:.f:::·: .. \';.;> . 

. '· ... .. . .. ;;:~=;_::_1:-::~.· ~~-:.~:~~~~;:~ : .. ~_·: ·:·~· -<~· ... ~; -~=.,:: . . : ~ .. · : . '>·, .~ . \:· .. ·~··:·-. .. . ·~·-· --~·.: ·.· ., . 
CARY Q/Rl(IIO!PAIEI!JfCS :EE~~;;,z -~1~~*-· , '·'., : 

. · ~· ··~ · ~ SpideMe.c(itlisfS .•... $:~~+.'';~~ ;:t':tt:.':i';;. :/.: 

. . ..... · , . . 
• ~·I 

: · .Ch~;lton t. Allen,:chairma·n . · · : . . 
!· . - ... : •. '; • • • • 

· · Notth.Ca~ol_l_na_·l~dtistrlal Commission · · ' : , .... , 
. 43Q. :N. :~alls~~iY5tre~t ··. •>-~ ·. ··. ./ __ ,·:···•?·;:-_._ . .· .: ... _ :,_: _: ·,; __ ,.·~~~-. .\·;_.·::.-

... ·. :.; .. Ralergh.;: N,¢·-~7.6o3 · .· . .. , . . · · · ·=.=: . ><<.·~-:i·_. · · ·. ·.! ~ . ,_ . . 

. . ···: ·. _;·-· ''·:'--·:·.. . ' .·-: ,'.,:.;:·_·.·:·=:. .. ·.:·_.'·;:.:::_: . .-:-. .:--:: ·.· . :. : ) : ::~- ._;._·~~::;:;-;::::~'::·:·>: .· 
~- . ·.': ~-+'. De.ar Chairman Allen and._Co'mm1's~l~riers: · .. ;;:'d·~;~~~w:::·;:: .:- ;· .· -:~:: ~--;,:.· : .: ,__ <·. :.: :~.,!;:;~ ::~;:::~::;: .... ~. '.= .. 

::·:,)

1

:>· .·.·. ::·,:_._,:·:··.·· ._ . . ·· · ... ·_.-:'·:· -~ ::· .. · -.: . · .. · · .. .. ;·'·.-.~ ·· ... '<· _ ... !~--- · _·. ~-:.:~:t~}::::.:::!:fc: .~-·- ·.: ·· .·. 
. . .. ··-:r:,::.~.}.~~hky~U_for:tM op[l9_!1~·nlty ;t.o ;p~esel)tcol]im_~-11~~-!p: resp·onse ~o p:Os.si_bl~ fUI.~~akfng:?J'l;iop(~;: ,::· :~ :· :-::.-.\ _: ._;.-. >: 

·.;I.· ·for.the ma?<imuml~!lowable-amo~nts.for services provided by ambulatory surgical centers · . ·. :· ~-· 
·, • .. : · ... ("ASG$~1) .tn w_orkers·· Conipe_ns~tl_qii :9!1Se_s un'der North c.arpl!n~:.·s _wor_k~rsi Comp·~n:~~tlol') 

. ·),c~. ·. pJ~a.~e:·actep~thls : fet~¢rin S~PP,O.rt ,oHhe proposal su~t:riitted by_SurgiCalt.~r'e Affiliates, :-: . ' 
·· ~. ~(; : 4-E:._(i_'Sp\",):on .S.eptember ·2~~-.2()1~. to:~meh.d the previously ~{e(;lared invalld-Btlle ~- NcAC l()J _· . 

. Q~03 _specific: to ,t_he'Jee s~hecf~!e. uhd~r- Ndrth Caro(im1's'Wdrke(S1 Comperisation'Act 1or . . 
. se,rvlces provldedpy·ambulatory stJ~gka! Cj3nters (ASCs);' . '·. :.,>·>:· ',_ . . .·.. . ' . : .· .. 

• I • "! •" ;. •• ... I ·~ '\ 
. : .. 

-Cary· orthopaedics t~am of physl~l~~s· a're,experts.lr'l motlo~ ~ith :cp~~Jned experle~~e· qf ~25 ·· ;· , .... 
· ... y~a:~s,_ 9,ff~_r.jng b,Qtn sursl,ca! .. ~n,~ ron:~llij!lcal :tre~tmentp)·~~o~oiS.for i>a:tiJ!n~s:·.~~-rvl~~:·carv; · ... . · .:': .. '· 

.,. ·_ ''·;Ral.~tgh~ Garn·er,· Morrl~vf)le/Ap!ix and-surrounding <.~r~as of.tli~ .irlan·s!e,: CatY'Orth9pa~~k~ h·as _,_ , · · . :.-.: 

·. -._, ';:-. _-::on·e:goa!' ~.re~tci~~--g9~cfhealth 'and .r:nobility_t~ .1i16~~ 1n ,nee~ .. .-.·:: . ;., ~- --~--< ~~ ,:· ... . · · ·; . .- · ·> · .- . 

r.'~ ' --~~.:·' • ->.<i·.· : :~~ :. :~-:-~-~~~~-.-~ ·~~=,.-~·. ~~ .. : ·:_ . . -· .· . :. - ~~- ;~·- L~;_ --~;..;.( ·:-., :._~: . ·· · .... _. ·d:~-~:~~~--· ~:.t~~~:~t-; · ·r· : ·· . ··._:·. ' . ~~ .; ·;: · ... 

Jn Aprll20l5;theJn·dustrlai.Commlssion· established .new Workers' co·mpe-nsatlon fee_.schedules : .. ·: , · · .· . . . . ·: 
<fpr:~o_s.plt~ls, pJly~~~~~n_~; ;~n<i ASC.s. H~wever-A~- 'p~on1~1g~_tlrg regJJ~tlo·ri_s:~.p ·e~t~-~l!s_h ~ -il~w :f~~ :> •. : · .. ~-· ;:';:-.·~ ._: ... 

'i·' . . sched~ie fpr,_-ASC.~,Jh~- 1~-dustrial COI)'lmlssion_f~ll:ed to .follow .. thq req\l_ir~d prri_cess s'et:_f~rth -~ n::}_ <: ·: ... · ::'.: ,\: '>,··./.::­
~ : ·.the AdmJnlstratiiJ~ Pr9cedure Ac~. Conseque(ltly, the fee schedult;J was.n.iled inval_ld.on-.August I . : :.:-:< : ·~:·· i\;. ~-· :: 

· ~ :-- 9; .2016 by. Wt,~k.e .County_Superior· cour.t )udge. Pat,~l Ridgeway. __ .-_~·: :·:, ·.· . . . .' -.-. ~-~· :s:_:~ -- ;: .. ·. ·-, •/i·;:;:?;\;'_.h~~- ._;_ 

. ' . Jn re.spon·s¢ ·~~·thet~:~rt'~ o(d;d-~valld~~;~~~.~-~:g.Aprll:1, 2015 te'e ~;~~ep.ule for A.s·~~:J~:~: , :. · .:_:: -, >/~:3f\\ ··: 
·.-· ·comnii~slor; .. nas·:re.quested proposals.:to ~~){~nd Rule 04 NCAC ~OL01.01, ;0102; .a.~~ .;01Q3, .· , · ,, . ! .·;r;;t,~~ \· _ ;!_;';~: · . . . . . . . . . . . . . . , . . . . . . • r . . .... . , - ~-< .. " -... ·, .-

. . , . ·_. .. ~· .-· ·_:_:· . --~ > ;.;/s·.C;- ·; , . _· ',: .· ·.·. >.; ·;· ·: . -_ -:, . -~·:::.<! -.- :~ :. "-·: _:" ·_. .''-_\>~- .. ··.·'_,-/·· .. ,;),~-~)- .. . 
Cary:Of1~ppaedks·ls Iii full -slippqrt __ Qf:~.C/\'s 'prol?osalto allgt)· reirnb.urs,ement tat.es for 'A$Cs )·.~- ·.::~·- ~~:t·.. . · .. · . 

.. :,- .. . · .wi(h.:the\e.im burs~-me.ntr~!es• s:~t for hqsp.(tCII -9~~pf!tie!lt department$ .. We tully agrae tha\ .. ' :- , : ;~~:·.: · 

. ... : . 

. :. ,> _." .. :. ·. . aligr)l)j~nt .. of rei 'mQI.Irs~rr):~nt s~he~U,!¢$ a!low~:.for :s)te~qHervi¢e.d~c!'si6ns:t<l -be' _ba:;;~d ·~ole.ii6'11 .•;. · · .: . 
. :·.·. :., .: . .. 'cllnlc~l-judgm~nt, ·qu~'ll~y out¢9b1es, __ and scheduifr:~g:e_fflclencv. .· .. : '. ". '· .-· . ,_-:: 

. ·. - ~- ~-·:·:·_. ___ :_ :~· .;~; ·_ -·~:: . .' .'. .:: ·-_· :: .. - . :.. ·--- ~ ... ~ ... -.'-:,.~ : ·. ·-. . . · ~ ·. . .. 

. , . . ,_. · · !'~ -~ ~d_lt.i (j n.~: we .fu II\! s ~~--p;rt, s~~~: p roposa I ~?.~ c6.v~r::proce·d ures t.b a_t Were b ei ri'g_ co.~-1 ~c~~-d ln.: .• · · ... -~ .=:. ; ·.; _.:_ ~: 
. \i. ,~;;,': .... A?,Cs pi"l_q_r.to·the enacJme·~t_of_~ll~.lnvalldJe~ :sched_ule on Aprli1,20:CS. 'Ex_cl~dlngJh~ . ' . - . ·. ·I:.;: .· ::-,: 
•:; ... · -, '-:h _. _. .~ :·procedu_r~s-that w~re; pr~vl~Usly p~rfor\1:Jeg. ~(~sc~:will r¢s~lt tn:_an a.¢~ess: pr9~_1_em·fqr i~J~re~ :. _ -· ·.::~.> <: -~ · .; .. 
' . ' ' . . ,w.pr~ers/~hich'w9~.ld :Viola~e. - ~r;e:.:~~tutory r~q-~'.tr,er\~_hts of ~rsurln~- l,_rijured .wot_k,e,rf.~re: . · .. '. :· :~~ . ·: ;~: .. :. '· ·. :. _. ' .. 

. ,, :· ... ' -..~:-·f.-.. . - ~i-){.' ·::: :: ~;:_,~~H;~);;::~ .::-·:; :::: ·.), :.;·_;· ... _)\{ -;_ .. : . -··, _.-.:_; ·::~~>-. I • ·+-~ _;;: . . . '_:. ·._:;;·.,:,. :_ ':,, . -:' .. 
· .. :ims.s. C.:d·J.~.tway, Sulli ·i.oo, ~~~., !ic'fma .J (~19)..'16i.499lJ F~ f9!9).W:9607 ·• l~l'l.oiD!f! C.:?'~''; Suit~. 201);_Moirl,l~lf!f· H.C 2?J60 ·1 f9.19J:2lB:~~~o~£_ 1'A.X_{f19P32·.J~I~ :: .:.:·; 

•11j~ S,E.- ca;y p~};,~'!Y.. su1;; /OJ, coti, N_C ijJIB, 1 (9_19) ,m.QOOO 1 PAX (9~9~ 1Jl·JJ_2~ ·:: (DOJ .Vont!orf!. ~P'/~Jit: 8o~d,pa~~~~ ·~c 27S19 I (9!9) 1,79·~~~~ .: I :~~~~~~~ 77N~U · .. :· · . . 

··,,·,. :·· . -~·i :,_., <· .· Spe,cializjng in Orthopaedtc Surg~ry~ Sports·M.:ed!_cm.e attd_.spme Care ~· ;;.!::,· ·t<~·~·.: .. : _ -.- ,:-" · . 
. -:_\ .. _:. :i·<. : · .. · '>:L ~~. . ·'· < _ ·; _ .{,:_ ·=::: ·., = -:· ~- ~ .. :; ·-; · .. : _.:\:-::::~_:<:;_.. '.,;; ....... ,., .. : \ ·= . :·<~?' '".--:- :/· · ·,:: > 

f,· ~· . ·,;; '\. .· \' : ·:: .. : ; :' . . . . . . 

192



CARY ORTHOPAEDICS 
..l:t ~..,~ & sp.ine St1. ecittlists 

. ~s ~ ... www.cary~rtho,corrt 

Do11glarL. Go/fehon, M.D. 
Brian T. S:11f(J, M.D. 
[JiJug/QiJ. Mnrdnl, M.D . 
William 1(. Andersr:l), M.D. 
Derek L. Reilll<•. M.D • 
MNkA. Cman, M.D. 
Raymoml M. C.rro/1, M.D. 
Ed()uard F. ArmcJIIr, M.D. 
Demetrl M. JtcollomedeJ, D.O. 

provided the services.af1d standard ofcare required by the Workers' Compensation Act. 

Samtef Mathur, M.D. 
ScottS. Sqnltate, M.D. 
Gory L. /!moor, M.D. 
Cltr!.rropwLin, M.D. 
Ni"lt./'; B<dlcx;k, M.D. 
Paul G. Sing~ M.D. 
Nasi Shantl, M.D. 

. finally, we strongly d~pose thethrel!proposals submitted by Insurance carriers, third-party 
· administrators, and the North Cal'oliria Hospital Association. The three proposals all 

recommend a significantly reduced fee schedule forASCs, which would limit injured workers' 
· ·a~cess to timely care. · 

Thank you for your consideration. If y<Ju have any questions, please feel free to contact me our 
office at(919) 467-4992. · 

cc:- KeridaiiBourdon 
Meredith Henderson 
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CARY(IRTHOFI!&EDI(JS 
~~ & spil'!especialists 

, www.caryorJho,com 

D~trgffl~ L. Oo1/eho11, MD. 
Br/mJ_~ S:uro, M.D. 

. ; D_Qug_lcu J. MaH/IIl, M.D. 
Wll1101n K. AnJmen,_M.D. 
Dt!<k I. Rein!<, M.l). 

- }r{a;k A.~ Cut:an, M.D. 
/lo~~JI(/ M. Ctlriolf, MD. 
Edouurd F.· Armour; M.D; 
Dtmetr/ M. &onomede.t, D.O. 

Somtfl' Mathur. M.D. 
$C(IIf $. Slmllt:lt~. M.D. 
Gmy!.. _&!oat. M.D . 
Chrlsroph<r L/11, /J.D. 
N,ko(t P. Bullock. M.D. 
P(lll/ G, Singh~ M.D. 
Noel Shanll, M.D • . 

provided the services and standard ofcarerequired by the Workers' Compensation/let. 

Finally, we str¢11g'ly opp~se the three proposals subl'l1itted by Insurance carriers, third-party 
administrators, and the North Carolina Hospital Association. The three proposals all 
recommend a slgnlflcantly re'duced fee schedule for ASCs, which would limit Injured workers' 
access to timely care; ' , ' , 

Thank you for your consideration. If you have any questions, please feel free to contact me our 
office af{919) 467-4992. ' 

cc: Kendall Bourdon 
Meredith Hend,erson 

ii20$.E.: CaryParAw~y. Suit;JOO, tozy, NC 17SJ8 _\.'{9/9) ~67·~~911 FAXfJ/9) 48J.96or -._-,01 lalln~CCJII'I, &1/le-~(}(),Mvrrbi11/t!, NC_17J60 I (919) ):18;144_0 I FAX(9/9) 1)1-J_0/1 
JJ/OS,E.__-Coty Parh;oy,S,tltrl_ 103, Crity, NC 2'11!~ I_ .(91.9)_J~UJQOO I P..ix,(9J9):132-J328._: •-lODJ_Ytllldora iprfllgl_Roorl,_ GlJ_rncr, NC 27129 I (919) 779-J86J 1 FAX(91PJ.77M.2JI 

· Specializing in Orthopaedic Surgery, Sports Medicine and Spine Care · · 
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DcuglaJ L Gollehon, MD. 
Brian T. Szul'(l, UD. 
Doug Ia$ J. Mnrllnl, M.D. 
iYilllam K. Amler.srm, MD; 
~Deilk 4 R11lnhr, M.D. 
Mol'k A. Cunan, M.D. 
Raymcmtl M. Cmro/1, MD. 
Edouord F. Armow; M.D. 
Dimelrl M. &onomedes, D.O. 

provided the servlc~s and standard of care required bytheWorkers' Compensation Act . 

Someer Ma_thw; M.D. 
Scon S. SonltaJe, M.D. 

Gory L iim""'• loU>. 
CWMophv litt, M.p. 
N/c()/e-P. Bullock, M.D. 

. P•11l G. Singh, M.D. 
Not/ Sh(J}f//, M.D. 

. Finally, we strongly oppose the three proposals submitted by Insurance carriers, third-party 
.administrators, andth.e North CaroJina Hospital Association. The three proposais all 
recommend a slgniflc~ntly reduced fee sched,ule for Asc;s, which would limit Injured workers' 
·access to timely care; · 

·.·Tbankvo'~ for you~.consideration. if you have any questions, please te~i free to contact me our 
office at (919) 467-4992. · · 

Sincerely, 

r .. ~·······'cev 
cc: Kendall Bourdon 

Meredith Henderson 

Jll(JS.B. CDryP.:~rlrwll)l S11l!dl'JO, p"'r• NC .. 21SJ8 1 MY) 4~1-4991 1 PAX (9/9).48/-9601 • 101 l.cHrMr C:ollrl,SufitlOO, MtJrriiYi/1,, NC 17$60 1 (919) 1J8-1440 1 FAX (919) 232~$013 
li/OS.Ii. CilfJ' P(lr~(ly, ·su.rtr}b1/9P?'; NC 17118 I (919).191·0()0() f_FAX_{919) 2J2·JJ18 • /OOJ J'DtJdora Spr/11/l~ ~Md, Gar~tr; NC Z7SZ9 I (919) 179-386/ I FAX{9/9),'17M2J.f 

· ·Specializing inOrthopaedi~ Surgery, Sports Medicine and Spine Care 
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dAilY ORTHOPAEDICS 
,be-..,~. & s.11ine s11ecialists 
·~~ · r· r 
,..--· www.caryorthQ.com 

Douglrn l.. Gollehon, UD. 
./1r((ffl T. &ur(J, M.D. 
Doug(as J. Mattlnf, MJJ. 
William K. And,t;en, M.D. 
D•,.kL. ~eln~. MD. 
Mark A. C=an. MD. 
Raymond M: C<uro/1, MD. 
Edouord F, ArmoUfi M.D. 
Dfmllrl M,-EcoH®!tdu, D.O .. 

Sameer Mithw. MD. 
SCottS. Stm/I(Jft~. M.D . 
Gary L Smoor, b/.D, 
ChriJtop/ib' Un, M.D. 

. Nkole P. Bulle><~ kf.D, 
Paul G. Singh, 'M.D. 
Noel 8/wnf/, ~/.D. 

provided the services and standard Of care required by the Workers' Compensation Act. 

Flnally,we strongly oppose the three proposals submitted by Insurance carriers, third·party 
administrators, and the North Carolina HospitaJAssociation. The three proposals all 
recommend a significantly reduced fee schedule for ASCs, which would limit Injured workers' 
access to timely care• · 

Thank vovfor your consideration. If you have any questions, please feel free to contact me our 
office at (91~)467·4!192. · 

.Sincerely, 

Meredith Henderson 

)1_2DS.B. Cary PorhvQ)I. Su/111 JOO, Ca7> NC 1'1518 l {919) 461~4992 \ FAX (919) 481-~60'1 • JOJ l.otrn~I'Cowt,:SIIJt#lOO, MorriJvlllt, NC11Jb0 l (919) 238~244& J PAX(919) 232-JOJJ 
iJJOS.E. CaryParkwa),, s,du, !OJ, Cary. NC i1JJ8 I (919) 29'1·0000 I FAX (919) i.J2·5Ji8 • JODJ Yamlorn SprlliCJ R.ofJd, Oarn1r, JIC 21119 I (919) 779~'3861_ I fAX(919) 719-nj.J , 

Specializing in Orthopaedic Surgery, Sports Medicine and Spine Care 
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CARY OIR''l'HOPAEDICS .. ::;::~:!~~~~ 
.· ........ 'bft#--tJ ""Iii' & spine specialists :~~;~~~;:':o~IJ. 

. ~~ .. ·· . · www.cal)'ortho.com . · f;!::;:";;,~i7,~D. 
EJoufJrt/F._Arnicw; UD. 
D1;r~eiri M. ~onamed~. D.O. 

Sameer Mathur. M.D. · 
Scott_$. Sanflat~o M.D._ 

Guty L_.$11yiot,_M.D .. c 

t;llrlifopher ~In~ kf.D. 
· Ntcoi~-P.il•lllock, 'J.{,D . 
c Paid G. Singh, ~!D. 
- Nael Shanrl, M.D. 

provided the servlce.s .and stahdard of care required by the Workers' Compensation Act. 

·Finally, we strongly oppose thirthree propOsals submitted by Insurance carriers, third-party 
administrators, and the North Carolina Hosplt~IAssoclatlon. The three proposals all 
recommend a slgnlflcantly red1.1ced fee schedulefor ASCs, which wo1.1ld limit Injured workers' 
access to. timely care. · 

. !hankyouforyou~ consideration~ If you have any questions, pleasefeel free to contact me our 

.·office at (919) 4157·4992 .. ·.. · . · · 

V. "5•·;.··.·.····· .. ·.·•···· .. · .. ···.··.· .. ·.··•.·· ·, . 

. 'NV't-' 

cc: Kend~ll Bourdon 
Meredith Henderson .. 
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JJJOS.S.·Coryfllrhvay.Sii{re /OJ,C_ary,_NC l'ISJB 1 (919) ~97~(){)()0 _I FAX (919) 2J1·J328. • )()0$ Vont!ora Sprl11gs Road, Orm1tr, NC 27J~9_ I (919)-11!J.J86/ I Ft!X (9JP) 179~3234 
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·cARY ORTHOPAEDICS 
· ...... #,,-t~ &.· ...... ··•·· s11.irte s.l'lec.i?llists 
>- --~o;o~c=·=·~P . ··. . . r . r . . . 
,_-:-: WW>v.caryortho.corn 

Douglas L. Gollehon, .M.D. 
.Brian· T. Szur(J, J1.D. 
DOU'glar J: Mbrllll/, -M.D. 
WIJ/iom K. Andersen, MD. 
i:J11iek L Rf:tnht, Mb. 

· MDlk A, Cunan, M.D. 
R"i"'Md M. (;nm/1, M.D. 
EdoJIIIYtl F. tVmoui; M.D. 
Dem~trl M. Economtdes, D.O. 

. . 

provided the services and standard of care required by the Workers' Compensation Act. 

So~e~r Mathur. M.D. 
&On s. Sdnftate, M.D . . 
Gary L. Smoot, M.D. 
Chrfsloph<r Lin, UD. 
Nito/e f. Bulldt:J>. MD. 
Paul G. Shlgh; M.D. 
Narl Shant/, M.D. 

'. ~Finally, we strongly oppos~ th~ three proposals submitted by insurance carriers, third-party 
· administrators, and the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule forASCs, which would limit lnjuredworkers' 
access to timely care. 

Thank you for your consideration. If you have any questions, please feel free to contact me our 
· office at (919) 467-49!)2. · 

Sincerely, 
·-- -

cc: Kendall Bourdon 
·Meredith Henderson 

11208.8. C~l'jiPJVlwo:r)!. SuiJt ,-ioo. Car,v;#C 27JJS 1 (91_9) 461-4992 I_ PAX(PJ9J 481~.9607 • _101 l4lbUrCtxm, Sltflll_20t>, A-kml.wl/1;, NC 21$60 I (919) 2J·s~2UO I FAX {919) 212-5013 
JJJ(JS,B.-CQI'}'Piv-A_wii;Y. Sllitt j(JJ, Cary, ire )7JJ8 I (919) 29_7·0000 I PAX (919} 2JZ•J318. • JOO' Ypnlfora Sprtrtgs_R~ad, OOrMr. NC 21J29 I (919)_719-3801. I FI.X(I)I9)119.J2J.f 
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CARY ORTHOPAEDICS 
,;u··.F ... ~ ce~ & spine specialists 

wwW.caryortho,c~m 

Douglas L. 001/thf>ll, MD. 
lJrlan T. SJ11YO, M.D. 
()ouglas J. M(Jrllnl, M.D. 

'JYllll<~m K. Andersen, -M.D._ 
Dei<k ~. R•I.U, M.D. 
Mark A. 01rta~~- M.D •. 
Rajlinond M. CntiY>n M.D. 
~ou~ Rirmour;il.b. 
Dem"etrl M. Ecf1n()medes, D.O. 

Sllme/Jr Mathau; }I(. D. 
Scott$. Stmiialt, M.D. 
Gary I. Smoot, Jf.I>. 
Ch.rlstopher Li11, M.D. 
Nicole P. Bulfock. }llD. 

PaUl<), Singh, M.D. 
.Noel J>hont( MD. 

provided the services and standard ofcare required by the Workers' Compensaiion Act. 

Fin~lly, We .strongly oppose the three proposals submitted by lnWance 9arrlers, third-party 
admlnlstn:itors, and the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule for ASCs,which would limit Injured workers' 
access to timely care. · 

Thank you for your consideration, If you have any questions, please feel free to contact me our 
office at (919).467·4992. 

Sincerely, 

cc: . Kendall Bourdon 
Meredith Henderson 

1120S.2. CtnyPor/N•tlj1, Su/111 100. cqry. NC 21518 .I -(~19) 46?.49?2 J FAX (919) 41JJ.960'7 • 101 L4tmti'Ct~W.i,_sllll.t20D, J.torrlwJJI.t, NC 27J60 1 (~J~) 1_38·1440 1 "FAX (919) 23~·$91) 
llJOS.k Cq;y /'i1i'/twfJy.Sulte IOJ, C(liy,:NC UJ/8 __ 1 :(919}2?7-(JD{JO I FAX (P19} 2J2·JJ28. • JOOJ Yo,dort;J Sprfngl_:ROod, (Jamtt,-NC 17J29 I (919) '179·J86J I FAX(9_19) 179·J2U 

SpeciaHzing in Orthopaedic Surgery, Sports Medicine and Spine Care 

205



GREENSBORO SPECIALTY SURGICAL CENTER 

October 10, 2016 

Charlton l. Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

Thank you for the opportunity to present comments in response to possible rulemaking options 
for the maximum allowable amounts for services provided by ambulatory surgical centers 
("ASCs") in Workers' Compensation cases under North Carolina's Workers' Compensation 
Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates, 
llC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC lOJ 
.0103 specific to the fee schedule under North Carolina's Workers' Compensation Act for 
services provided by ambulatory surgical centers (ASCs). 

In April 2015, the Industrial Commission established new Workers' Compensation fee schedules 
for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new f ee 
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in 
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August 
9, 2016 by Wake County Superior Court Judge Paul Ridgeway. 

In response to the Court's order invalidating the April 1, 2015 f ee schedule for ASCs, the 
Commission has requested proposals to amend ~ule 04 NCAC lOJ .0101, .0102, and .0103. 

We are in full support of SCA's proposal to align reimbursement rates for ASCs with the 
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of 
reimbursement schedules allows for site-of-service decisions to be based solely on clinical 
judgment, quality outcomes, and scheduling efficiency. 

In addition, we fully support SCA's proposal to cover procedures that were being conducted in 
ASCs prior to the enactment of the invalid fee schedule on April 1, 20~5. Excluding the 
procedures that were previously performed at ASCs has resulted and will continue to result in 
an access problem for injured workers, which violates the statutory requirement of ensuring 
injured workers are provided the services and standard of care required by the Workers' 
Compensation Act. 

We strongly oppose the three proposals submitted by insurance carriers, third-party 
administrators, and the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers' 

. . 
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GREENSBORO SPECIALTY SURGICAL CENTER 
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access to timely care and also fail to meet the statutory requirement that ASCs receive 
reasonable fees. 

It is also very significant that the other three proposals do not address all procedures that were 
being conducted in ambulatory surgery centers prior to the enactment of the invalid fee 
schedule on April 1, 2015. By limiting injured workers access to care for all procedures that 
have been historically performed in the ASC setting, workers will be forced to receive care in 
the higher-cost inpatient hospital setting. 

The other three proposals are not cost effective and so do not meet statutory requirement of 
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules 
adopted by the Commission be adequate to ensure that injured workers are provided the 
standard of services and care intended by the Workers' Compensation Act and that providers 
are reimbursed reasonable fees for providing these services. The three other proposals do not 
meet these requirements. 

Lastly, the analysis conducted by NCCI does not take into consideration the shift of injured 
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under­
estimating the cost to the workers' compensation system. 

Thank you for your consideration. 

Sincerely, 

~ YYI!V<f&wr ;n,n;mJo"-

cc: Kendall Bourdon 
Meredith Henderson 

3812. Nort~ Elm Street 1 Greensboro, NC 2.7455 1 336.294.1833 I Fax 336.294.8831 1 www.greensborospoclalty.com 
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October 10, 2016 

Charlton l. Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

Thank you for the opportunity to present comments in response to possible 
rulemaking options for the maximum allowable amounts for services provided by 
ambulatory surgical centers ("ASCs") in Workers' Compensation cases under North 
Caronna's Workers' Compensation Act. Please accept this letter in support of the 
proposal submitted by Surgical Care Affiliates, LLC ("SCA") on September 26, 2016 
to amend the previously declared invalid Rule 04 NCAC 10J .0103 specific to the fee 
schedule under North Carolina's Workers' Compensation Act for services provided 
by ambulatory surgical centers (ASCs). 

In April 2015, the Industrial Commission established new Workers' Compensation 
fee schedules for hospitals, physicians, and ASCs. However, in promulgating 
regulations to establish a new fee schedule for ASCs, the Industrial Commission 
failed to follow the required process set forth in the Administrative Procedure 
Act. Consequently, the fee schedule was ruled invalid on August 9, 2016 by Wake 
County Superior Court Judge Paul Ridgeway. 

In response to the Court's order inval'rdating the Aprill, 2015 fee schedule for ASCs, 
the Commission has requested proposals to amend Rule 04 NCAC lOJ .0101, .0102, 
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:\slwhoro ;\C z:zo3 

(336) 375-6990 

We are in full support of SCA's proposal to align reimbursement rates for ASCs with 
the reimbursement rates set for hospital outpatient departments. We fully agree 
that alignment of reimbursement schedules allows for site-of-service decisions to 
be based solely on clinical judgment, quality outcomes, and scheduling efficiency . 
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In addition, we fully support SCA's proposal to cover procedures that were being 
conducted in ASCs prior to the enactment of the invalid fee schedule on April 1, 
2015. Excluding the procedures that were previously performed at ASCs has 
resulted and will continue to result In an access problem for Injured workers, which 
violates the statutory requirement of ensuring Injured workers are provided the 
services and standard of care required by the Workers' Compensation Act. 

We strongly oppose the three proposals submitted by Insurance carriers, third­
party administrators, and the North Carolina Hospital Association. The three 
proposals all recommend a signlflcantly reduced fee schedule for ASCs, which 
would limit Injured workers' access to timely care and also fall to meet the statutory 
requirement that ASCs receive reasonable fees. 

It Is also very significant that the other three proposals do not address all 
procedures that were being conducted In ambulatory surgery centers prior to the 
enactment of the invalid fee schedule on April 1, 2015. By limiting Injured workers 
access to care for all procedures that have been historically performed in the ASC 
setting, workers will be forced to receive care in the higher-cost inpatient hospital 
setting. 

The other three proposals are not cost effective and so do not meet statutory 
requirement of the North Carolina Workers Compensation Act. North Carolina law 
requires that fee schedules adopted by the Commission be adequate to ensure that 
Injured workers are provided the standard of services and care Intended by the 
Workers' Compensation Act and that providers are reimbursed reasonable fees for 
providing these services. The three other proposals do not meet these 
requirements. 

Lastly, the analysis conducted by NCCI does not take into consideration the shift of 
injured workers from the ASC setting to the more-costly hospital inpatient setting, 
therefore, under-estimating the c to the workers' compensation system. 
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October 10, 2016 

Charlton L Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

Sara E. Stooebumer, M.D. 
L. Frank Cashwell, Jr., M.D. 
Edward M. Hollander, M.D. 
Christine L. McCuen, M.O. 
Michael C. Tanner, M.O. 
Graham W. Lyles, M.D. 

Thank you for the opportunity to present comments In response to possible rulemaklng options 
for the maximum allowable amounts for services provided by ambulatory surgical centers 
(nASCSn) in Workers' Compensation cases under North Carolina's Workers' Compensation 
Act. Please accept this fetter In support of the proposal submitted by Surgical Care Affiliates, 
llC ("SCA") on September 26, 2016 to amend the previously declared Invalid Rule 04 NCAC 101 
.0103 specific to the fee schedule under North Carolina's Workers' Compensation Act for 
services provided by ambulatory surgical centers (ASCS). 

In April 2015, the Industrial Commission established new Workers' Compensation fee schedules 
for hospitals, physicians, and ASCs. However, In promulgating regulations to establish a new fee 
schedule for ASCS, the Industrial Commission failed to follow the required process set forth In 
the Administrative Procedure Act. Consequently, the fee schedule was ruled Invalid on August 
9, 2016 by Wake County Superior Court Judge Paul Ridgeway. 

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCS, the 
Commission has requested proposals to amend Rule 04 NCAC lOJ .0101, .0102, and .0103. 

We are In full support of SCA's proposal to align reimbursement rates for ASCs with the 
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of 
reimbursement schedules allows for site-of-service decisions to be based solely on clinical 
Judgment, quality outcomes, and scheduling efficiency. 

In addition, we fully support SCA's proposal to cever procedures that were being conducted In 
ASCs. prior to the enactment of the Invalid fee schedule.on April 1, 2015, Excluding the 
procedures that were previously performed at ASCs has resulted and will continue to result In 
an access problem for Injured workers, which violates the statutory requirement of ensur{ng 
Injured workers are provided the services and standard of care required by the workers' 
Compensation Act. 

We strongly oppose the three proposals submitted by Insurance carriers, third-party 
administrators, and the North Carolina Hospital Association. The three proposals all 

. recommend a significantly reduced fee schedule for ASCs, which would limit Injured workers' 
access to timely care and also fail to meet the statutory requirement that ASCs receive 

NORTH POINTE CORPORATE CENTER • 8 NORTH POINTE COURT • GREENSBORO, N.C. 27408 
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reasonable fees. 

It Is also very sl!lnificant that the other three proposals do not address all procedures that were 
beinll conducted in ambulatory surgery centers prior to the enactment of the Invalid fee 
schedule on April 1, 2015. By limiting Injured workers access to care for all procedures that 
have been historically performed In the ASC settlnc, workers will be forced to receive care In 
the higher-cost Inpatient hospital settlnll· 

The other three proposals are not cost effective and so do not meet statutory requirement of 
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules 
adopted by the Commission be adequate to ensure that Injured workers are provided the 
standard of services and care Intended by the Workers' Compensation Act and that providers 
are reimbursed reasonable fees for providing these services. The three otner proposals do not 
meet these requirements. 

Lastly, the analysis conducted by NCCI does not take Into consideration the shift of Injured 
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under­
estimating the cost to the workers' compensation system. 

Thank you for your consideration. 

Sincerely, 

cc: . Kendall Bourdon 
Meredith Henderson 
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enter of Greensboro 

October 10, 2016 

Charlton l. Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

Thank you for the opportunity to present comments in response to possible 
rulemaking options for the maximum allowable amounts for services provided by 
ambulatory surgical centers ("ASCs") in Workers' Compensation cases under North 
Carolina's Workers' Compensation Act. Please accept this letter In support of the 
proposal submitted by Surgical Care Affiliates, LLC ("SCA") on September 26, 2016 to 
amend the previously declared invalid Rule 04 NCAC 10J .0103 specific to the fee 
schedule under North Carolina's Workers' Compensation Act for services provided by 
ambulatory surgical centers (ASCs). 

In April 2015, the Industrial Commission established new Workers' Compensation fee 
schedules for hospitals, physicians, and ASCs. However, in promulgating regulations 
to establish a new fee schedule for ASCs, the Industrial Commission failed to follow 
the required process set forth in the Administrative Procedure Act. Consequently, 
the fee schedule was ruled Invalid on August 9, 2016 by Wake County Superior Court 
Judge Paul Ridgeway. 

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, 
the Commission has requested proposals to amend Rule 04 NCAC 10J .0101, .0102, 
and .0103. 

We are in full support of SCA's proposal to align reimbursement rates for ASCs with 
the reimbursement rates set for hospital outpatient departments. We fully agree 
that alignment of reimbursement schedules allows for site-of-service decisions to be 
based solely on clinical judgment, quality outcomes, and scheduling efficiency. 

In addition, we fully support SCA's proposal to cover procedures that were being 
conducted in ASCs prior to the enactment of the invalid fee schedule on April 1, 
2015. Excluding the procedures that were previously performed at ASCs has resulted 
and will continue to result In an access problem for injured workers, which violates 
the statutory requirement of ensuring injured workers are provided the services and 
standard of care required by the Workers' Compensation Act. 
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October 10, 2016 Page 2 

TO: Charlton L. Allen, Chairman 
North Carolina Industrial Commission 

We strongly oppose the three proposals submitted by insurance carriers, third-party administrators, and 
the North Carolina Hospital Association. The three proposals all recommend a significantly reduced fee 
schedule for ASCs, which would limit injured 
workers' access to timely care and also fall to meet the statutory requirement that ASCs receive 
reasonable fees. 

It Is also very significant that the other three proposals do not address all procedures that were being 
conducted in ambulatory surgery centers prior to the enactment of the invalid fee schedule on April 1, 
2015. By limiting Injured workers access to care for all procedures that have been historically performed 
in the ASC setting, workers will be forced to receive care In the higher-cost inpatient hospital setting. 

The other three proposals are not cost effective and so do not meet statutory requirement of the North 
Carolina Workers Compensation Act. North Carolina law requires that fee schedules adopted by the 
Commission be adequate to ensure that injured workers are provided the standard of services and care 
intended by the Workers' Compensation Act and that providers are reimbursed reasonable fees for 
providing these services. The three other proposals do not meet these requirements. 

Lastly, the analysis conducted by NCCI does not take Into consideration the shift of Injured workers from 
the ASC setting to the more-costly hospital inpatient setting, therefore, under-estimating the cost to the 
workers' compensation system. 

Thank you for your consideration. 

Sincerely, 

cc: Kendall Bourdon 
Meredith Henderson 
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SURGICAL CENTER OF GREENSBORQ_ 

October 10, 2016 

Charlton L. Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

'-"' afflfrste of SCA 

Thank you for the opportunity to present comments in response to possible rulemaking options 
for the maximum allowable amounts for services provided by ambulatory surgical centers 
("ASCs") in Workers' Compensation cases under North Carolina's Workers' Compensation 

Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates, 
LLC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10J 

.0103 specific to the fee schedule under North Carolina's Workers' Compensation Act for 
services provided by ambulatory surgical centers (ASCs). 

In April 2015, the Industrial Commission established new Workers' Compensation fee schedules 
for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new fee 

schedule for ASCs, the Industrial Commission failed to follow the required process set forth in 
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August 

9, 2016 by Wake County Superior Court Judge Paul Ridgeway. 

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the 
Commission has requested proposals to amend Rule 04 NCAC 10J .0101, .0102, and .0103. 

We are in full support of SCA's proposal to align reimbursement rates for ASCs with the 
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of 
reimbursement schedules allows for site-of-service decisions to be based solely on clinical 
judgment, quality outcomes, and scheduling efficiency. 

In addition, we fully support SCA's proposal to cover procedures that were being conducted in 
ASCs prior to the enactment of the invalid fee schedule on April 1, 2015. Excluding the 
procedures that were previously performed at ASCs has resulted and will continue to result in 
an access problem for injured workers, which violates the statutory requirement of ensuring 
injured workers are provided· the services and standard of care required by the Workers' 
Compensation Act. 

We strongly oppose the three proposals submitted by insurance carriers, third-party 
administrators, and the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers' 
access to timely care and also fail to meet the statutory requirement that ASCs receive 
reasonable fees. 
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It is also very significant that the other three proposals do not address all procedures that were 
being conducted in ambulatory surgery centers prior to the enactment of the invalid fee 
schedule on April 1, 2015. By limiting injured workers access to care for all procedures that 
have been historically performed in the ASC setting, workers will be forced to receive care in 
the higher-cost inpatient hospital setting. 

The other three proposals are not cost effective and so do not meet statutory requirement of 
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules 
adopted by the Commission be adequate to ensure that injured workers are provided the 
standard of services and care intended by the Workers' Compensation Act and that providers 
are reimbursed reasonable fees for providing these services. The three other proposals do not 
meet these requirements. 

Lastly, the analysis conducted by NCCI does not take into consideration the shift of injured 
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under­
estimating the cost to the workers' compensation system. 

Thank you for your consideration. 

Sincerely, 

cc: Kendall Bourdon 
Meredith Henderson 
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October 10, 2016 

Charlton L. Allen, Chairman 
North Carolina Industrial Commission 

430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

Thank you for the opportunity to present comments in response to possible rulemaking options 
for the maximum allowable amounts for services provided by ambulatory surgical centers 
("ASCs") in Workers' Compensation cases under North Carolina's Workers' Compensation 

Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates, 
llC ("SCA") on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10J 

.0103 specific to the fee schedule under North Carolina's Workers' Compensation Act for 
services provided by ambulatory surgical centers (ASCs}. 

In April 2015, the Industrial Commission established new Workers' Compensation fee schedules 
for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new fee 

schedule for ASCs, the Industrial Commission failed to follow the required process set forth in 
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August 

9, 2016 by Wake County Superior Court Judge Paul Ridgeway. 

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the 
Commission has requested proposals to amend Rule 04 NCAC lOJ .0101, .0102, and .0103. 

We are in full support of SCA's proposal to align reimbursement rates for ASCs with the 
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of 
reimbursement schedules allows for site-of-service decisions to be based solely on clinical 
judgment, quality outcomes, and scheduling efficiency. 

In addition, we fully support SCA's proposal to cover procedures that were being conducted in 
ASCs prior to the enactment of the invalid fee schedule on April 1, 2015. Excluding the 
procedures that were previously performed at ASCs has resulted and will continue to result in 
an access problem for injured workers, which violates the statut ory requirement of ensuring 
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injured workers are provided the services and standard of care required by the Workers' 
Compensation Act. 

We strongly oppose the three proposals submitted by insurance carriers, third-party 
administrators, and the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers' 
access to timely care and also fail to meet the statutory requirement that ASCs receive 
reasonable fees. 

It is also very significant that the other three proposals do not address all procedures that were 
being conducted in ambulatory surgery centers prior to the enactment of the invalid fee 
schedule on April 1, 2015. By limiting injured workers access to care for all procedures that 
have been historically performed in the ASC setting, workers will be forced to receive care in 
the higher-cost inpatient hospital setting. 

The other three proposals are not cost effective and so do not meet statutory requirement of 
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules 
adopted by the Commission be adequate to ensure that injured workers are provided the 
standard of services and care intended by the Workers' Compensation Act and that providers 
are reimbursed reasonable fees for providing these services. The three other proposals do not 
meet these requirements. 

lastly, the analysis conducted by NCCI does not take into consideration the shift of injured 
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under­
estimating the cost to the workers' compensation system. 

Thank you for your consideration. 

cc: Kendall Bourdon 
Meredith Henderson 
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October 10, 2016 

Charlton L. Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 
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Thank you for the opportunity to present comments in response to possible rulemaking options 
for the maximum allowable amounts for services provided by ambulatory surgical centers 
("ASCs"} in Workers' Compensation cases under North Carolina's Workers' Compensation 
Act. Please accept this letter in support of the proposal submitted by Surgical Care Affiliates, 
LLC ("SCA"} on September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10J 
.0103 specific to the fee schedule under North Carolina's Workers' Compensation Act for 
services provided by ambulatory surgical centers (ASCs). 

In April 2015, the Industrial Commission established new Workers' Compensation fee schedules 
for hospitals, physicians, and ASCs. However, in promulgating regulations to establish a new fee 
schedule for ASCs, the Industrial Commission failed to follow the required process set forth in 
the Administrative Procedure Act. Consequently, the fee schedule was ruled invalid on August 
9, 2016 by Wake County Superior Court Judge Paul Ridgeway. 

In response to the Court's order invalidating the April 1, 2015 fee schedule for ASCs, the 
Commission has requested proposals to amend Rule 04 NCAC 10J .0101, .0102, and .0103. 

We are in full support of SCA's proposal to align reimbursement rates for ASCs with the 
reimbursement rates set for hospital outpatient departments. We fully agree that alignment of 
reimbursement schedules allows for site-of-service decisions to pe based solely on clinical 
judgment, quality outcomes, and scheduling efficiency. 

In addition, we fully support SCA's proposal to cover procedures that were being conducted in 
ASCs prior to the enactment of the invalid fee schedule on April 1, 2015. Excluding the 
procedures that were previously performed at ASCs has resulted and will continue to result in 
an access problem for injured workers, which violates the statutory requirement of ensuring 
injured workers are provided the services and standard of care required by the Workers' 
Compensation Act. 
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We strongly oppose the three proposals submitted by insurance carriers, third-party 
administrators, and the North Carolina Hospital Association. The three proposals all 
recommend a significantly reduced fee schedule for ASCs, which would limit injured workers' 
access to timely care and also fail to meet the statutory requirement that ASCs receive 
reasonable fees. 

It is also very significant that the other three proposals do not address all procedures that were 
being conducted in ambulatory surgery centers prior to the enactment of the invalid fee 
schedule on April 1, 2015. By limiting injured workers access to care for all procedures that 
have been historically performed in the ASC setting, workers will be forced to receive care in 
the higher-cost inpatient hospital setting. 

The other three proposals are not cost effective and so do not meet statutory requirement of 
the North Carolina Workers Compensation Act. North Carolina law requires that fee schedules 
adopted by the Commission be adequate to ensure that injured workers are provided the 
standard of services and care intended by the Workers' Compensation Act and that providers 
are reimbursed reasonable fees for providing these services. The three other proposals do not 
meet these requirements. 

Lastly, the analysis conducted by NCCI does not take into consideration the shift of injured 
workers from the ASC setting to the more-costly hospital inpatient setting, therefore, under­
estimating the cost to the workers' compensation system. 

Thank you for your consideration. 

Sincerely, , 

0 ~~ 
Pet~r G. Dalldorf, MD 

cc: Kendall Bourdon 
Meredith Henderson 
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October 10, 2016 

Charlton l. Allen, Chairman 
North Carolina Industrial Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

Dear Chairman Allen and Commissioners: 

Thank you for the opportunity to present comments in response to possible 
rulemaking options for the maximum allowable amounts for services provided by 

ambulatory surgical centers ("ASCs") in Workers' Compensation cases under 
North Carolina's Workers' Compensation Act. Please accept this letter in 

support of the proposal submitted by Surgical Care Affiliates, llC ("SCA") on 
September 26, 2016 to amend the previously declared invalid Rule 04 NCAC 10J 

.0103 specific to the fee schedule under North Carolina's Workers' 
Compensation Act for services provided by ambulatory surgical centers (ASCs). 

In April 2015, the Industrial Commission established new Workers' 
Compensation fee schedules for hospitals, physicians, and ASCs. However, in 

promulgating regulations to establish a new fee schedule for ASCs, the Industrial 
Commission failed to follow the required process set forth in the Administrative 

Procedure Act. Consequently, the fee schedule was ruled invalid on August 9, 
2016 by Wake County Superior Court Judge Paul Ridgeway. 

In response to the Court's order invalidating the April 1, 2015 fee schedule for 
ASCs, the Commission has requested proposals to amend Rule 04 NCAC 10J 
.0101, .0102, and .0103. 

We are in full support of SCA's proposal to align reimbursement rates for ASCs 
with the reimbursement rates set for hospital outpatient departments. We fully 
agree that alignment of reimbursement schedules allows for site-of-service 
decisions to be based solely on clinical judgment, quality outcomes, and 
scheduling efficiency. 

In addition, we fully support SCA's proposal to cover procedures that were being 
conducted in ASCs prior to the enactment of the invalid fee schedule on April 1, 
2015. Excluding the procedures that were previously performed at ASCs has 
resulted and will continue to result in an access problem for injured workers, 
which violates the statutory requirement of ensuring injured workers are 
provided the services and standard of care required by the Workers' 
Compensation Act. 

We strongly oppose the three proposals submitted by insurance carriers, third-
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party administrators, and the North Carolina Hospital Association. The three 
proposals all recommend a significantly reduced fee schedule for ASCs, which 
would limit injured workers' access to timely care and also fail to meet the 
statutory requirement that ASCs receive reasonable fees. 

It is also very significant that the other three proposals do not address all 
procedures that were being conducted in ambulatory surgery centers prior to 
the enactment of the invalid fee schedule on April 1, 2015. By limiting injured 
workers access to care for all procedures that have been historically performed 
in the ASC setting, workers will be forced to receive care in the higher-cost 
inpatient hospital setting. 

The other three proposals are not cost effective and so do not meet statutory 
requirement of the North Carolina Workers Compensation Act. North Carolina 
law requires that fee schedules adopted by the Commission be adequate to 
ensure that injured workers are provided the standard of services and care 
intended by the Workers' Compensation Act and that providers are reimbursed 
reasonable fees for providing these services. The three other proposals do not 
meet these requirements. 

Lastly, the analysis conducted by NCCI does not take into consideration the shift 
of injured workers from the ASC setting to the more-costly hospital inpatient 
setting, therefore, under-estimating the cost to the workers' compensation 
system. 

Thank you for your consideration. 

Sincerely, 

cc: 
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