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HIRING

MAKE ME AN OMELET 

“When I'm hiring a cook for one of my restaurants, and I want to

see what they can do, I usually ask them to make me an omelet.”

- Bobby Flay, Chef / Restaurateur



N.C. Gen. Stat. § 97-12.1 Willful misrepresentation in applying for employment.

No compensation shall be allowed under this Article for injury by accident or occupational disease if

the employer proves that (i) at the time of hire or in the course of entering into employment, (ii) at

the time of receiving notice of the removal of conditions from a conditional offer of employment, or

(iii) during the course of a post-offer medical examination:

1. The employee knowingly and willfully made a false representation as to the employee's

physical condition;

2. The employer relied upon one or more false representations by the employee, and the

reliance was a substantial factor in the employer's decision to hire the employee; and

3. There was a causal connection between false representation by the employee and the injury

or occupational disease.



For the employee to be barred from receiving benefits, the employer must show the 
misrepresentation occurred 

(1) at the time of hire; 
(2) at the time of receiving notice of the removal of conditions from a conditional offer of 
employment; or
(3) during the course of a post-offer medical examination.  It is also important to note that 
other employment issues and considerations may come into play, such as the Americans with 
Disabilities Act, which can also affect the hiring process. 



The misrepresentation defense is “an affirmative defense.” It is the
employer’s responsibility to plead the defense and the employer must
prove by the greater weight of the evidence that the misrepresentation
occurred and that it is causally related to the subsequent accident.



BEST PRACTICE 

(1) Prepare accurate Job Descriptions detailing with specificity the essential functions and physical demands of

their positions.

This provides the employee with detailed information about the offered position and documents the communications

between employee and employer. The employer should have the prospective employee sign off on the job

description, confirming the employee’s understanding of the requirements and functions of the position, as well as

the employee’s affirmative representation that the employee is physically capable of performing the essential

functions of the job, with or without reasonable accommodation.

(2) Implement Post-Offer, Pre-Hire Questionnaires.

The employer may inquire into areas such as prior work injuries, medication usage, work restrictions, surgeries, and

permanent disability ratings. The questionnaire is utilized after a conditional offer of employment has been extended.

Employer and employee should be cognizant of the fact that the successful completion of the Post-Offer, Pre-Hire

Questionnaire is a condition precedent to the employment offer being finalized.

(3) Implement Post-offer, Pre-Hire Physicals to determine the employee’s fitness for duty.

Pre-hire physical is conducted after a conditional offer of employment has been extended. Employer and employee

should be cognizant of the fact that successful completion of the Post-Offer, Pre-Hire Physical is a condition precedent

to employment being finalized.



• The employer must prove by the greater weight of the evidence that 
the misrepresented or undisclosed physical condition increased the 
employee’s risk for injury and that the employer relied upon the 
misrepresentation.

• The misrepresentation and the subsequent injury must involve the 
same body part. 

• Purcell v. Friday Staffing, 235 N.C. App. 342, 761 S.E.2d 694 (2014), 
one of the earliest cases to tackle the misrepresentation defense, 
continues to provide the best insight into its application. The case 
outlines the responsibilities of the employer and the employee and 
what the Commission/Court will be looking for when it has to decide 
the issue.



RETURN TO 
WORK 

COME BACK AND MAKE 
MORE OMELETS 

(WITH OR WITHOUT A 
SOUS-CHEF)

N.C. Gen. Stat. § 97-32. Refusal of injured employee to
accept suitable employment as suspending compensation.

If an injured employee refuses suitable employment as
defined by G.S. 97-2(22), the employee shall not be entitled
to any compensation at any time during the continuance of
such refusal, unless in the opinion of the Industrial
Commission such refusal was justified. Any order issued by
the Commission suspending compensation pursuant to G.S.
97-18.1 on the ground of an unjustified refusal of an offer of
suitable employment shall specify what actions the employee
should take to end the suspension and reinstate the
compensation. Nothing in this Article prohibits an employer
from contacting the employee directly about returning to
suitable employment with contemporaneous notice to the
employee's counsel, if any.



Peoples v. Cone 
Mills Corp.

• “Unique opportunity" to return to employment. The supply room
job that the employer offered to the employee did not require the
employee to "lift [any object];" it did not require the employee to
"engage in any physical activity of which he [did] not feel capable;"
and it was part-time, allowing the employee to work "only the
number of hours he desires and [the employee was] not required to
work if he [did] not feel like doing so."

•The Court concluded that "Cone has so modified the supply room 
position . . . that the position would not be offered in the competitive 
job market.”

•"The Workers' Compensation Act does not permit Cone to avoid its 
duty to pay compensation by offering an injured employee 
employment which the employee under normally prevailing market
conditions could find nowhere else and which Cone could terminate 
at will or, as noted above, for reasons beyond its control."  



As a result of the Workers’ Compensation Reform Act of 2011, “suitable employment” is now

defined by N.C. Gen. Stat. § 97-2(22), whereas it was previously defined by the North Carolina

Rehabilitation Rules spiced with often confusing case law. Specifically, N.C. Gen. Stat. § 97-2(22)

provides,

Suitable employment. – The term “suitable employment” means employment offered to the

employee or, if prohibited by the Immigration and Nationality Act, 8 U.S.C. § 1324a, employment

available to the employee that (i) prior to reaching maximum medical improvement is within the

employee’s work restrictions, including rehabilitative or other noncompetitive employment with

the employer of injury approved by the employee’s authorized health care provider or (ii) after

reaching maximum medical improvement is employment that the employee is capable of

performing considering the employee’s preexisting and injury-related physical and mental

limitations, vocational skills, education, and experience and is located within a 50-mile radius of the

employee’s residence at the time of injury or the employee’s current residence if the employee had

a legitimate reason to relocate since the date of injury. No one factor shall be considered

exclusively in determining suitable employment.



For pre-MMI employment to be suitable the employment 
must be:

1. With the employer of injury;

2. Within the light-duty work restrictions - which means it 
can be modified and it can be “make work” or non-
competitive employment; and

3.  Approved by the authorized treating physician.



For post-MMI suitable employment, there is a multifactorial analysis, and no one 
factor is exclusively controlling.  The factors the Industrial Commission considers 
are:

1. The claimant’s pre-existing conditions;

2. The claimant’s work restrictions;

3. The claimant’s vocational skills, education 
and experience;

• within a 50 mile radius of the employee’s residence at 
the time of the injury or current residence if the employee had a legitimate 
reason to move.



Pre-MMI Suggestions
• Answering the telephone
• Filing paperwork 
• Taking inventory (but not physically moving inventory) 
• Tool room/storage checkout
• Placing purchase orders by phone, fax, e-mail, etc.
• Shredding documents
• Customer appreciation phone calls, telephone sales calls, dispatch assistant
• Greeter/receptionist/front desk assistant
• Computer data entry work or computer training
• Collating printed materials
• Packaging/light assembly of product or merchandise
• Outgoing mail stuffing, applying postage
• Incoming mail opening, mail bin distribution
• Making photocopies
• Light stocking of supplies for bathrooms/kitchen areas
• Perform safety inspections and/or ensure employees are wearing the appropriate safety 

equipment
• Teacher/instructor (many times injured experienced employees may be able to return to  work 

teaching less experienced employees)
• Light food preparation that can be performed sitting down
• Light surface cleaning, counters, phones, and computers etc.



Vocational Rehabilitation

• If the injured employee has not returned to work or has returned to work earning less than

75% of the preinjury wage, the employee may request vocational rehabilitation. It is important

to note that the 75% wage threshold for vocational rehabilitation does not necessarily indicate

that the offered employment is unsuitable, as the employee has the right to receive TPD.

• Vocational rehabilitation may include education/retraining in the North Carolina community

college or university system. However, the education/retraining must be reasonably likely to

substantially increase the employee’s post-education wages. Vocational rehabilitation may also

commence before the employee reaches MMI.

• If vocational rehabilitation is determined to be necessary, the employer has the right to make

the initial selection, but at any time either party may request a change in the rehabilitation

counselor for good cause.

• The parties have a responsibility to ensure that vocational rehabilitation compliance occurs

and the employer has the right to seek compliance by obtaining an order from the Industrial

Commission and/or subsequently filing a Form 24 Application to Suspend Benefits if

compliance still does not occur.



TERMINATION

NO ONE CAN EAT YOUR 
OMELETS

North Carolina is “at will.” This means that an employer is free to 
terminate an employee for any reason or no reason at all.  There 
are exceptions to the at-will rule. The most common exceptions 
include: 

•An employment contract that sets out the terms and conditions of 
employment and limits an employer’s ability to fire the employee at 
will. 

•A termination that violates federal and state employment statutes 
prohibiting discrimination or retaliation. Age, Disability or injury 
rating, Sex (including sexual harassment), Pregnancy, Ethnicity or 
national origin, Race or skin color, Genetic information, Religion.

•A termination that violates a particular public policy. 



Seagraves v. 
Austin Co. of 
Greensboro

Where an injured worker returns to suitable employment and is
subsequently terminated for cause, the injured worker may be deemed
to have constructively refused suitable employment and not entitled to
a resumption of indemnity benefits.

In order to prove constructive refusal of suitable employment, the
employer must prove :

• that the employee was terminated for misconduct;

• that the same misconduct would have resulted in the termination of
a non-disabled employee; and

• that the termination was unrelated to the injured worker’s
compensable injury.

Note: If the injured employee proves a valid and reasonable effort to find alternative
suitable employment which was unsuccessful due to limitations or restrictions
flowing from the compensable at-work accident, the employer may have to reinstate
benefits. McRae v. Toastmaster, Inc., 358 N.C. 488, 597 S.E.2d 695 (2004).



HIRING: 
• Responsibility rests upon the employer to (1) outline the position 

being offered and its essential functions and (2) inquire about the 
employee’s ability to perform the position. 

• Responsibility rests on the employee to voice any limitations they 
might have in performing the essential functions of the position. 

TERMINATION OF A RECUPERATING EMPLOYEE: 
• Responsibility rests upon an employer to prove that the 

recuperating employee is being treated the same as any other 
employee in the company.

• Responsibility rests upon the employee to ensure that the 
employer is aware of any limitations the employee may have during 
the period of recuperation. 

Following are two Industrial Commission cases outlining the parties’ 
responsibilities:



Thomas v. 
CenturyLink, 

IC No. X58430  
(filed September 9, 2013)

Employee suffered an at-work injury but later returned to 
work for employer.  Approximately one year after the 
accident, employee was terminated for failing to follow his 
assigned work schedule. Employee filed for benefits, alleging 
that his failure to follow the work schedule was due to his 
closed head injury. The employer provided the Commission 
with documentation of ongoing and progressive counseling 
and discipline of employee regarding his failure to adhere to 
the assigned work schedule. 

Conversely, there was no evidence that employee had ever 
informed employer that his difficulty in following the 
schedule was related to a head injury or medication. 

The Commission upheld employer’s denial of benefits finding 
that employee was terminated for reasons any non-injured 
employee would have been terminated.



Braswell v. Case 
Farms, Inc., 

IC No. Y09998 
(filed December 15, 2016)

Employee sustained a compensable work injury to her hand which required 
medications prescribed by the treating physician, one of which came with a 
warning to stay away from heated areas. Prior to reaching MMI, employee 
returned to work for employer in her pre-injury job, but complained that her 
job was too difficult for her to perform given the persistent pain in her hand.  
As a result, the employer moved employee to another job within an area of 
the plant known as the kiln.  

Employee tried explaining to her manager that she was not supposed to be 
working in heated areas while taking the medication.  Notwithstanding her 
explanations she was kept in the kiln area where it reportedly got to 100°. 
After working for roughly 2 hours she felt as though her “head was 
exploding” and became sick to her stomach, so she went to the company 
nurse.  Employee informed the nurse that she could no longer work in the 
kiln area because it was making her sick.  One of the managers who attended 
that meeting with the nurse told employee to go back into the kiln.   Instead, 
employee turned in her ID card and left for the day. 

The next day, employee called in to work and reported that she would not be 
coming in because she was still experiencing headaches, chest pain, and 
difficulty with breathing.  In response, employer informed her that she no 
longer had a job.  Employee later found employment elsewhere and sought 
benefits for the time she was out of work. Employer denied the claim on the 
grounds that employee had voluntarily quit her job. 

The Full Commission ruled that employee had not been treated like any 
other employee but rather, that she was not able to perform her assigned 
job duties with the employer due to her work-related injury and resulting 
medical treatment, and that employee was terminated from her pre-injury 
position due to conditions related to her compensable injury. 



MANAGING LEAVES OF ABSENCE

22nd Annual NC Workers’ Compensation Educational Conference 

October 4, 2017



Good Old Days

● Absent employee subject to the 

employer’s grace

● No regulation governing employee 

absences
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Initial Regulation

● States enacted workers’ compensation laws

● Exclusive remedy for workplace accidents

● Benefits paid for injuries and illness arising 
out of and in the course of employment

● No reinstatement right; prohibition 
against discrimination and retaliation



Federal Laws

●The Rehabilitation Act of 1974

● The Americans with Disabilities Act 
of 1990

● The Family and Medical Leave Act of 
1993



State Laws

●Little ADAS, like North Carolina’s 

“Handicapped” Persons Protection Act 

● Little FMLAS, like North Carolina’s 

school leave law



Private Leave Benefits 
(and federal regulation) 

● Vacation

● Personal Leave of Absence/Sick 
Days/Personal Time Off

● Short-term Disability

● Long-term Disability

● ERISA



Alphabet Headache

● ADA ● OSHA

● DPPA ● P&P

● ERISA ● REDA

● FMLA ● STD

● LTD ● WC



Essential Components to 
Managing Leave

● Working knowledge of applicable laws

● Mesh these legal obligations into your 
policies

● Identify partners in leave management

● Assign specific responsibilities

● Create templates and checklists

● Train and educate all stakeholders



Step 1 – Start with the FMLA

● Is your company a “covered employer?”
-- A covered employer employs 50+ employees

● If your company is not a “covered employer,” consider 
whether:

-- The employee is entitled to a reasonable accommodation 
under the ADA

-- Is the employee “disabled” within the meaning of the ADA?

-- Is the requested leave of absence a reasonable 
accommodation?

-- The employee is seeking a leave of absence because of a 
work-related injury



Step 2

● Has a request for leave been made?

●Train supervisors to recognize FMLA-

qualifying situations

●Create request form and require its 

completion



STEP 3

●Is the employee eligible for leave?

-- Have you employed him for at 
least 12 months and has he worked 
for you for at least 1,250 hours in 
the preceding 12 months?

-- Does he work at a facility where 
you employ 50 or more workers 
within 75 miles?



STEP 4

●Does the employee need the leave for a reason 
that qualifies under the FMLA?

-- birth and/or care of her new child

-- the placement of a child with her for 
adoption or foster care

-- care for her spouse, child or parent who has 
a serious health condition

-- recovery from her own serious health 
condition



Step 4, continued

● What is a “serious health condition” under the FMLA?

-- Leave for inpatient care and any absence in connection with that 
inpatient care

-- Continuing treatment by a health care provider that includes:

-- a period of incapacity of more than three calendar days and any 
subsequent treatment or period of incapacity related to that same 
condition that also involves:

-- Treatment two or more times by a health care provider

-- Treatment at least once by a health care provider that results 
in a regimen of continuing treatment under the supervision of the 
health care provider

● Any period of incapacity due to pregnancy, or for prenatal care



Step 4, continued

●What is a “serious health condition” under the FMLA?

-- Any period of incapacity due to a chronic serious 
health condition that:

-- requires periodic visits or treatment by a health 
care provider

-- continues over an extended period of time

-- may cause episodic rather than a continuing 
period of incapacity, such as asthma or diabetes



Step 4, continued

●What is a “serious health condition” 
under the FMLA?

-- A period of incapacity which is 
permanent or long-term due to a 
condition for which treatment may not be 
effective

-- Any period of incapacity to receive 
multiple treatments by a health care 
provider



STEP 5

●Request that the employee return a 
completed Certificate of Health Care 
Provider

● Review it to determine whether it has 
been filled out completely

● Determine whether the Certificate is 
acceptable, or whether a second opinion 
will be required



STEP 6

●Decide whether to grant, “preliminarily” designate, or deny the 
leave as being covered by the FMLA

●Set baseline and track absence

-- Who is on FMLA leave?

-- How much FMLA leave has she used?

-- When does her FMLA leave expire?

-- When are periodic reports due?

●Stack paid leave during unpaid FMLA leave

●Inform employee of decision, its consequences, and her 
responsibilities



STEP 7

●Arrange for the employee’s group 

health insurance benefits to be 

continued during the leave

●Address affect of leave on other 

benefits



STEP 8

●If an employee is ready to return to 
work at or before exhausting his FMLA 
leave entitlement, then reinstate him to 
the same or a substantially equivalent 
job

●Condition return to work on a 
fitness-for-duty certificate, Consider FCE 
in some cases





REINSTATEMENT

● May you discharge an employee while he is on FMLA 
leave or when he is ready to be reinstated?

-- Yes, if you would discharge other employees for 
the same misconduct even if they were not using FMLA 
leave.

-- Yes, if you eliminate the job through a RIF or other 
organizational change while the employee is on FMLA 
leave.  The employee has no greater right to 
reinstatement than if he had been continuously 
employed during the FMLA leave period.



DECISION TREE

Eligibility

Length of Leave

Qualifications/conditions of leave

Return to work



Who is Protected Under the 
ADA?

●The ADA protects qualified individuals with 
disabilities 

● A person has a disability if he:

-- has a physical or mental impairment that 
substantially limits a major life activity when using a 
mitigating measure,

-- has a record of a substantially limiting impairment, 
and

-- is regarded as having a substantially limiting 
impairment



Who is Protected? (continued)

● A qualified employee must:

-- Satisfy your job requirements for 
educational background, 
employment experience, skills, licenses, 
and any other qualification 
standards that are job related; and

-- be able to perform those tasks 
that are essential to the job, with or 
without reasonable accommodation



What are my Obligations to 
Provide

Reasonable Accommodations?

●Reasonable accommodation may include:

-- job restructuring

-- Part-time or modified work schedules

-- reassignment to a vacant position

-- adjusting or modifying examinations, training 
materials or policies

-- providing readers and interpreters

-- making the workplace readily accessible to, and 
usable by, people with disabilities



QUESTIONS?



Barrett Law Offices 
Information

● William P. Barrett

919-999-2799

wbarrett@barrettlawoffices.com


