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McCULLOUGH, Judge.

This case arises out of a workers compensation clam filed by plantiff David J. Ward.
On gpped, plantiff seeks review of the Indugrid Commisson’s opinion and award ordering
defendants FHoors Pefect (the employer) and Penn Nationd Insurance (the insurance carrier) to
pay plantiff reasonable medica expenses and partid compensation. The relevant facts are as

folows In 1997, plantiff was sdf-employed and operated Floors Perfect, a floor covering
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busness. Plantiff did much of the actud inddlation himsdf, working eght hous a day, sSx
hours of which he spent on his knees On 27 August 1997, plantiff filed a workers
compensation clam dleging that, over time, he developed bilaterd patellofemord pain (damage
to the knees) as a result of his occupation. Plaintiff’s Form 33, dated 3 February 1998, requested
compensdtion a a rate of $532.00 per week for the days of work he missed, beginning 13
January 1997; payment of dl medicd expenses and trestment; payment for permanent partia
disability as required by law; and payment for training in a new occupation. The Form 33 dso
requested a hearing before a Deputy Commissoner of the North Carolina Industrid
Commisson.

On 5 February 1998, Mr. Joe Griggs, a clams representative for the insurance carrier
filed a Form 61 denying plantiff's dam. Mr. Griggs letter dtated that, “Upon invedtigation,
your clam does not meet the datutory requirements for accidental injury under Generd Statute
97-2. Medical expenses to this date will be paid.” On 14 April 1998, defendants FHoors Perfect
and Penn Nationd Insurance filed a Form 33R in response to plaintiff’s request for a hearing.
Defendants maintained that “[o]ur investigetion reveds that plantiff did not sustain an injury by
accident as defined by the Act and hisinjuries are not the result of an occupationd disease.”

On 26 June 1998, plaintiff's case was heard by Deputy Commissoner Kim L. Cramer in
Rdeigh, North Cardlina Deputy Commissioner Cramer found that plaintiff was 41 years old and
was atending community college in hopes of trandferring to a four-year universty and going on
to law school. Since 1994, plaintiff owned and operated Hoors Perfect, a busness ingdling
capet, vinyl tile and linoleum. Pantiff did the floor inddlaion himsdf and spent

goproximately sx hours per day on his knees. Plantiff had ten to fifteen years experience in
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flooring work prior to opening Hoors Perfect. When plaintiff suffered an unrdaed back injury in
September 1997, he stayed out of work until February 1998 and contracted out dl hislabor.

According to Deputy Commissioner Cramer, plantiff did not susain a specific injury on
27 August 1997; ingead, he had been experiencing trouble with both his knees for severa weeks
prior to that date. On 27 Augud, plaintiff went to Wake Med's emergency room and told the
gaff he worked as a flooring ingtdler and had experienced knee pain for about two months. He
was advised to consult an orthopedic specidist. On 13 January 1998, plaintiff saw orthopedic
surgeon Dr. George Cdlaway. Plantiff related that he had experienced increasing knee pan for
the past one to two years. Dr. Calaway took Xrays, which showed full range of mation on both
knees, stable planes, and no effuson. Other tests ruled out any cartilage or ligament tears, though
Dr. Cdlaway did notice “crepitus” a crunching noise behind the kneecagps. After diagnosing
plantiff with bilaterd patellofemord pain (anterior knee pan), Dr. Cdlaway gave plantff a
prescription for an anti-inflammatory drug, Daypro, and sent plaintiff to physicd therapy.

Paintiff did not take the Daypro, nor did he participate in physca thergpy. Plaintiff went
to his firg physca thergpy sesson and informed the therapist he did heavy lifting a work and
was not interested in doing further exercise. Despite plaintiff’s references to work, however, he
was actualy out of work during January and February 1998 due to his unrdated back injury. On
24 February 1998, plaintiff saw Dr. Cdlaway and told him he had taken Daypro before and t
was not helpful. Upon examination, Dr. Cdlaway again found full range of motion, stable planes
and no effuson. He advised plantiff to continue physicd thergpy and cleared plaintiff to return
to work, with the redriction of no kneding. Until he was deposed, Dr. Calaway believed

plaintiff was following through with the physica thergpy recommendations.
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FMantiff sought no further medicd treatment for his knees until he visted Dr. Cdlaway
nearly a year later, on 18 February 1999. On that date, Dr. Calaway recommended an MRI. The
MRI showed the cartilage on the back of the plaintiff’s kneecap was defective and there was a
amdl catilage tear on the laterd tibid plateau (permanent damages Dr. Cdlaway believed were
caused by plantiff's work), as wdl as a smndl medid meniscus tear (which Dr. Cdlaway
believed was unrdaed to plaintiff's work). Dr. Cdlaway advised plantiff that the only other
possible treatment was arthroscopy of the right knee and an MRI of the left knee. Otherwise, Dr.
Cdlaway noted, as of plantiff's lasgt vidgt on 27 July 1999, he was & maximum medicd
improvement, with a 5% permanent imparment to his right knee and a 2% permanent
imparment to hisleft knee.

Maintiff continued working but did not resume inddlation of flooring after September
1997. Despite this fact, plaintiff's knee condition remained the same. On 29 April 1998, a
physica capacity evaudion reveded plantiff could frequently lift and carry up to fifty pounds,
could bend a the wad, and handle materids with his upper extremities; his only permanent
redriction was no kneding. By the summer of 1998, plantiff stopped working and entered
community college. Upon making her findings of fact, Deputy Commissoner Cramer made the
following conclusons of law:

1. As a relt of his employment, Pantiff has
developed hilatera patellofemora pain, a condition which is due to
causes and conditions peculiar to his employment, and which is not
a condition to which the generd public is equdly exposed and
which is therefore compensable as an occupationa disease
pursuant to N.C. Gen. Stat. §97-53(13).

2. Defendants ae responsble for payment of 4l

medica expenses incurred for Plantiff's treetment of his bilaterd
patellofemord pain. N.C. Gen. Stat. 897-2(19), 97-25.
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3. The Pantiff has not suffered any loss of his wage
earning capacity as a result of his bilatera patdlofemora pan. As
Hantiff voluntarily removed himsdf from the labor maket to
pursue his education, the evidence fals to establish any periods of
time for which he would be entitled to benefits for ather partid or
total disability. N.C. Gen. Stat. §97-29.
4, Hantiff has  reached maximum medical
improvement from his bilalerd padlofemora pan and has
sugstained a five percent permanent impairment to his right leg and
a two and one-haf percent permanent impairment to his left leg for
which he is entitled to compensation pursuant to N.C. Gen. Stat.
§97-31(15).
Defendants were ordered to pay plaintiff's medica expenses, as well as $512.00 per week for
fifteen weeks, beginning 27 July 1999, as compensation for the permanent imparment ratings of
his knees. Deputy Commissioner Cramer determined a reasonable attorney’s fee of twenty-five
percent of the compensation due plaintiff was approved for his counsd, and defendants were aso
required to pay the cogts of the action. Plaintiff gppedled to the Full Commission.

By opinion and awad filed 8 February 2001, the Full Commisson concluded plantiff
did not show good grounds for reconsdering the evidence or receiving further evidence. The
Full Commisson entered its own findings of fact and conclusons of law affirming Deputy
Commissioner Cramer’s decision. Plaintiff again gppeded.

On goped, plantiff argues the Full Commisson ered by (1) misgpplying the burden of
proof and faling to find he was temporarily totdly dissbled; (Il) reaching an unsupported
concluson of lawv that he had reached maximum medicd improvement; (Ill) faling to make
findings of fact regarding his actual wage earning capacity; (IV) faling to award him retraining
and faling to award disgbility payments during retraining; and (V) faling to properly address

plantiff's motion for sanctions. For the reasons set forth herein, we disagree with plantiff's

contentions and affirm the decison of the Full Commisson.
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Burden of Proof

By his fird assgnment of eror, plantiff argues the Full Commisson misgpplied the
burden of proof and incorrectly concluded he faled to prove he was dissbled and voluntarily
removed himself from the job market to attend schoal full time. We do not agree.

In reviewing an award of the Indusrid Commisson, “[tlhe reviewing court’s inquiry is
limited to two issues. whether the Commisson’'s findings of fact are supported by competent
evidence and whether the Commission’s conclusons of law are judified by its findings of fact.”
Hendrix v. Linn-Corriher Corp., 317 N.C. 179, 186, 345 S.E.2d 374, 379 (1986). “In order to
obtain compensation under the Workers Compensation Act, the cdamant has the burden of
proving the exisgence of his disaility and its extent.” 1d. at 185, 345 SE.2d at 378. The
Workers Compensation Act defines a* disability” as

incagpacity because of injury to earn the wages which the employee was receiving
at thetime of injury in the same or any other employmen.

N.C. Gen. Stat. 8§97-2(9) (2001). “The term ‘disability’ as used under the Workers
Compensation Act refers to the diminished capacity to earn wages and not to physicd infirmity.”
Priddy v. Cone Mills Corp., 58 N.C. App. 720, 721, 294 S.E.2d 743, 744 (1982).

[I]n order to support a concluson of disability, the Commisson mugt find: (1) that
plantiff was incapable after his injury of earning the same wages he had earned
before his injury in the same enployment, (2) that plaintiff was incgpable after his
injury of earning the same wages he had earned before his injury in any other
employment, and (3) that this individud’s incgpacity to earn was caused by
plantiff’sinjury.

Hilliard v. Apex Cabinet Co., 305 N.C. 593, 595, 290 S.E.2d 682, 683 (1982). An employee may
meet the burden in one of the following four ways.

(1) the production of medical evidence that he is physcdly or
mentaly, as a consequence of the work related injury, incapable of
work in any employment[;] (2) the production of evidence that he
is capable of some work, but that he has, after a reasonable effort
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on his part, been unsuccessful in his effort to obtain employment[;]

(3) the production of evidence that he is capable of some work but

that it would be futile because of preexigsing conditions, i.e, age,

inexperience, lack of education, to seek other employment[;] or (4)

the production of evidence that he has obtained other employment

at awage less than that earned prior to the injury.
Russell v. Lowes Product Distribution, 108 N.C. App. 762, 765, 425 S.E.2d 454, 457 (1993)
(citations omitted). Once the employee presents subgtantid evidence of his incapacity to earn
wages, the employer “must come forward with evidence to show not only that suitable jobs are
available, but dso that the plaintiff is cgpable of getting one, teking into account both physca
and vocationd limitations” Kennedy v. Duke Univ. Med. Center, 101 N.C. App. 24, 33, 398
S.E.2d 677, 682 (1990); Barber v. Going West Transp., Inc., 134 N.C. App. 428, 435, 517 SE.2d
914, 920 (1999). With these principles in mind, we turn to the case a hand.

FPantiff contends he met his burden of proving disability. He points to the testimony of

Dr. Cdlaway, who dated plaintiff was totdly disabled from work as a flooring inddler and was
permanently redtricted from this type of work in the future. Plantiff dso contends he showed he
was incgpable after his injury of earning the same wages he had earned before his injury in the
same employment, because of his age and lack of education. See Hilliard, 305 N.C. 593, 290
SEZ2d 682, and Russl, 108 N.C. App. 762, 425 SE.2d 454. Plantiff adso believes he
successfully conveyed the futility of his search for employment--and his need for further
schooling--because someone with a high school equivalency degree could not earn the same
money in another fidd, and he mantans he was unable to work in flooring anymore, per Dr.
Cdlaway's indructions. Plantiff sated he made over $50,000.00 in 1997 before his injury. He

a0 tedtified that “[t]heré's no way that | could find a job without some type of education, in my

own belief, that would alow me to make a comparable sdary asto what | was doing before.”
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HMantiff argues the burden should have then shifted to defendants to demondrate the
exigence of a suitable job plantiff could have obtained, conddering his limitations See
Kennedy, 101 N.C. App. at 33, 398 SIE.2d at 682. Plaintiff notes defendants did not present any
evidence before the Full Commisson, and believes they could not meet their burden of showing
that plantiff retaned his pre-injury weage-earning capecity because there was no evidence of
sitable employment for him. Plaintiff argues defendants should have looked for suitable jobs for
him, taking into account his aptitudes, capabilities, and vocationd future. Moreover, plantiff
contends the Full Commisson ered in concduding that he voluntarily removed himsdf from the
job market to pursue his educationad aspiraions. Plaintiff states he went to school because he
could not earn pre-injury wages. He compares his Stuation to a voluntary retirement and notes
this Court has held that the Full Commisson cannot deny benefits to an injured worker when the
worker chooses to attend school rather than take an unsuitable job offered by the employer. See
Dixon v. City of Durham, 128 N.C. App. 501, 495 S.E.2d 380, disc. review denied, 348 N.C.
496, 510 S.E.2d 381 (1998).

Hantiff's arguments hinge on his belief tha he met his burden of showing disability s0
that the burden shifted to defendants to demondrate the exisence of a suitable job that plaintiff
could have obtained, given his particular Stuation. Plaintiff reies heavily on Russdll to argue that
the Full Commisson gpplied an incomplete legd dandard in determining whether plaintiff met
his burden of proving disability. We do not find these arguments persuasive.

Defendants argue, and we agree, that plantiff never met his burden of showing disability
and the burden did not shift to defendants to prove the availability of suitable jobs for which
plaintiff was qudified. The Full Commission found that:

15. Mantiff has faled to prove by the greater weight
that he is incgpable of work in any employment or tha he is
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capable of some work but has been unsuccessful after making

reasonable efforts to locate employment. In fact, plantiff, without

reesonable efforts to locate employment, voluntarily removed

himsdf from the job market and chose to enter community college

in the summer of 1998. Plantiff has not demondrated that he is

incapable of earning wages due to his knee condition.
This finding of fact was wel supported by the evidence of record. None of plaintiff’'s doctors
opined that plaintiff could not work, and plaintiff presented no medica evidence that he was
unable to work due to his knee injury. Despite this fact, plantiff admitted he had not sought any
employment. Though Dr. Cdlaway took plaintiff out of work for two weeks in January 1998, he
subsequently released plaintiff to work with only a no kneding redriction. Plantiff was dill able
to lift and carry objects weighing up to 50 pounds using his upper extremities, to climb, and to
work a unredricted heights. Despite plaintiff’s inteligence, experience in numerous fidds, and
years of successfully operaing his floor ingtdlation busness, he characterized a job search as
futile. The Full Commisson regected plaintiff’'s postion, and concluded plantiff faled to show a
loss of wage-earning capacity.

“The facts found by the Commisson are conclusve upon gpped to this Court when they
are supported by competent evidence, even when there is evidence to support contrary findings.”
Pittman v. International Paper Co., 132 N.C. App. 151, 156, 510 S.E.2d 705, 709, aff'd, 351
N.C. 42, 519 SE.2d 524 (1999). Upon review, we conclude the evidence supported the
Commisson’'s findings of fact, which in turn supported the conclusons of law. The Full
Commisson concluded plantiff developed a compensable occupationa disease, but adso
concluded plaintiff had not suffered a loss in wage-earning capacity since he faled to prove by
the greater weight of the evidence tha he was unable to work or was unsuccessful in seeking

work. The evidence that plantiff voluntarily left work to atend school full time obviated the

need for defendants to show that suitable jobs were available to plantiff.
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Paintiff’ sfirs assgnment of error is overruled.

Maximum Medical |mprovement

By his second assignment of error, plaintiff contends the Full Commisson ered in
concluding he reached maximum medica improvement because there was no evidence to
support that conclusion. We disagree.

The Full Commisson found tha “as of plantiff's lagt vigt on July 27, 1999 with Dr.
Callawvay, plantiff was a maximum medicd improvement].]” This finding of fact was supported
by competent evidence in the form of Dr. Cdlaway’s depostion testimony. During the
depostion, Dr. Cdlavay was asked whether plaintiff had reached maximum medicd
improvement. Dr. Calaway responded, “I think that if he chooses to go without an arthroscopy
of the kneg, then h€ell likdy, in the near future, be & maximum medicd improvement.” The
record indicates plaintiff decided to forego the arthroscopy; thus, according to Dr. Cdlaway,
plantiff achieved maximum medica improvement on 27 July 1999.

Dr. Cdlaway’'s assgnment of permanent disability ratings to plaintiff's knees further
supports the Full Commisson's finding that plantiff reached maximum medicd improvement.
“A finding of maximum medica improvement is smply the prerequiste to a determination of
the amount of any permanent disability under N.C. Gen. Stat. §97-31.” Slver v. Roberts Welding
Contractors, 117 N.C. App. 707, 711, 453 S.E.2d 216, 219 (1995). Dr. Cdlaway first had to
conclude plaintiff reeched maximum medicad improvement before he could assgn permanent
disability ratings to plantiff's knees. Based on our review, we conclude the Full Commisson's
finding that plantiff had reached maximum medica improvement was supported by competent
evidence of record. Plaintiff’ s second assignment of error is overruled.

Wage-Earning Capacity



By his third assgnment of eror, plantiff contends the Full Commisson ered by not
meking any findings of fact regarding his actual wage-earning capacity. We do not agree.
In order to secure an award under G.S. 97-30, the claimant
has the burden of proving (1) that the injury resulted from accident
aisng out of and in the course of his employment; (2) thet there
resulted from that injury a loss of earning capacity (disability); and
(3) that he must prove the extent of that disability.
Gaddy v. Kern, 17 N.C. App. 680, 683, 195 S.E.2d 141, 143, cert. denied, 283 N.C. 585, 197
SE.2d 873 (1973). In cases involving determinations of dissbility, the Full Commisson is
required to meke specific findings of fact as to a plantiff’s wage-earning capacity. McLean v.
Eaton Corp., 125 N.C. App. 391, 394, 481 SEE.2d 289, 291 (1997). Paintiff argues the Full
Commisson’'s falure to make such findings amounted to a de facto deprivaion of his right to
choose a wage loss clam under N.C. Gen. Stat. 897-30(2001). Plaintiff mantains that, under
§97-30, he could have chosen to receive payments based on the difference in hs wage-eaning
capacity, or to receive a smple payment for his permanent partid disability rating (here, $512.00
per week for 15 weeks). See Gupton v. Builders Transport, 320 N.C. 38, 43, 357 S.E.2d 674, 678
(1987). Defendants contend, and we agree, that there has been no de facto deprivation of
plantiff’s right to choose a wage loss dam under 897-30 because he did not prove there was
any change in his ability to earn wages as a result of his knee injury. “Without such proof there is
no authority upon which to make an award even though permanent physcd injury may have
been suffered.” Gaddy, 17 N.C. App. a 683, 195 SE.2d a 143. Plaintiff's third assgnment of
error isoverruled.
Retraining Expenses and Disability Benefits
By his fourth assgnment of eror, plantiff contends defendants should have pad his

retraining expenses and provided disability benefits during the period of retraining. We disagree.



N.C. Gen. Stat. §897-2(19) explains that rehabilitative services are meant “to lessen the
period of disbility[]” Plantiff contends retraining expenses fdl within the scope of such
rehabilitative services. See Sanhueza v. Liberty Seel Erectors, 122 N.C. App. 603, 607, 471
SE.2d 92, 95 (1996), disc. review denied, 345 N.C. 347, 483 S.E.2d 177 (1997). Pantiff
maintans the Industridl Commisson’'s Rehabilitation Rules dso dlow retraining expenses to be
payable to him.

In the present case, the Full Commisson concluded plaintiff falled to prove he was
disabled. Since there was no period of disability, defendants maintain they should not be required
to pay for plantiff's education. Plantiff testified he went back to school to qualify for a job tha
would compensate him a his pre-injury wage. However, we note plantiff did not present
testimony from any vocationd professond dating that retraining was necessary in his dtuation.
Insteed, the record indicates that Dr. Cdlaway released plaintiff to go back to work with only a
no kneding redriction, that plaintiff was experienced in various fidds of work, that plantiff was
intelligent and articulate, and that plaintiff made no effortsto find ajob.

Q. Since September 9, 1997, have you sought
employment in any other position?

A. No, | havenaot. . . .

Q. Mr. Ward, you're an intdligent man. You're very
aticulate. You obvioudy have some busness acumen. You ran
your own business. Isn't it true that you could wak out the door
right now and go look for a job and probably find something
within the week?

A. Sure. Anybody can [go] down at Unintdligible) and
get ajob at $5.00 an hour.

Q. But in this job economy, isn't it true that you could
find something sgnificantly better than thet?

A. No, it's not.



Q. No, it's not? But you haven't tried, have you?
No.
As we have dready uphdd the Full Commisson's concluson that plantiff falled to prove he
was dissbled (and likewise faled to prove a corresponding period of disability), the issue of
whether defendants should be required to pay for retraining is moot. Plaintiff's argument fails,
and his fourth assignment of error is overruled.
Sanctions

By his find assgnment of eror, plantiff asserts the Full Commisson ered in faling to
address his motion for sanctions, which was raised in his Form 44 Application for Review. In
support of this assgnment of error, plantiff contends defendants failed to properly investigate
his dam and ered agan by denying his dam. Hantff contends these actions were
unreasonable under N.C. Gen. Stat. 8897-88.1 and 58-63-15(11) (2001) and warrant sanctions.
We disagree.

The Full Commisson has a duty “to make specific findings of fact and conclusons of
lav with respect to each issue rased by the evidence, and upon which plantiff's right to
compensation depends.” Satton v. Metro Air Conditioning, 117 N.C. App. 226, 231, 450 S.E.2d
550, 553 (1994). Paintiff correctly points out that “[w]hether a defendant had reasonable ground
to bring a hearing is a matter reviewable by this Court de novo.” Ruggery v. N.C. Dep't of
Correction, 135 N.C. App. 270, 273-74, 520 S.E.2d 77, 80 (1999). Thus, we turn to the statutory
provisons cited by plantiff.

N.C. Gen. Stat. §97-88.1 states:

If the Indudrid Commisson shdl deermine that any

hearing has been brought, prosecuted, or defended without
reasonable ground, it may assess the whole cost of the proceedings
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including reasonable fees for defendant’s atorney or plantiff's
attorney upon the party who has brought or defended them.

N.C. Gen. Stat. 858-63-15(11) defines unfair clam settlement practices as follows:

d. Refusng to pay dams without conducting a
reasonable investigation based upon al available information;

f. Not atempting in good faith to effectuate prompt,
far and equitable setlements of dams in which ligbllity hes

become reasonably clear| ]
Pantiff argues defendants violated these provisons of the Generd Statutes by continudly
gsonewdling and requesting incorrect, unreasonable applications of the law, and should be
punished accordingly. Plantiff adso points out that defendants presented no lay witnesses,
medicad opinions, or vocetiond expet evidence that plaintiff was capable of earning the same
wage as he did prior to hisknee injury.

Defendants, on the other hand, correctly point out that, when determining whether
attorney’s fees should be awarded under N.C. Gen. Stat. 897-88.1, “[t]he test is not whether the
defense prevals, but whether it is based in reason raher than in subborn, unfounded
litigiousness” Sparks v. Mountain Breeze Restaurant, 55 N.C. App. 663, 665, 286 S.E.2d 575,
576 (1982). Defendants position was sustained by the Full Commission, and it was plaintiff who
gopeded the opinions and awards of Deputy Commissioner Cramer and the Full Commisson.
After reviewing the record below, it appears defendants were smply defending againgt plaintiff’'s
clam and did not act in a stubborn or unfounded manner; rather, defendants attorneys acted as
zedous advocates for ther dients. As for plantiff's contention that the Full Commisson failed
to meke required findings of fact, we note tha, in order for the Full Commisson to award

attorney’s fees, it would have had to make findings of fact that defendants decison to defend
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the lawsuit was based on stubborn, unfounded litigiousness. The evidence does not support such
findings of fact. Accordingly, plaintiff’ s find assgnment of error is overruled.

After careful examination of the record and the arguments presented by the parties, the
decison of the Full Commission denying plaintiff' sdamiis

Affirmed.

Chief Judge EAGLES and Judge BIGGS concur.

Report per Rule 30(e).



