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GREENE, Judge.

Susan Kay Adams (Plaintiff) appedls the opinion and award of the Full Commission (the
Commisson) of the North Carolina Indugtrid Commisson filed 18 October 2000 denying
payment of medica expenses for the trestment of Plantiff’'s carpd tunnd syndrome, and the

Commisson's order filed 11 December 2000 denying Plantiff’'s motion for a new hearing.[Note
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1] On 17 June 1997, a deputy commissoner of the Industrid Commisson filed an opinion and
awad in which he determined Paintiff, during the course and scope of her employment with
Barcalounger, had sustained a compensable injury by accident on 18 October 1995, resulting in a
herniated cervica disk that caused Pantiff am pain. The deputy commissoner found Plantiff
to be totaly disabled from 31 October 1995 until 27 May 1996, at which time Plantiff reached
maximum medicd improvement and was assgned a ten-percent permanent partid disability
rating for her back/neck injury. The deputy commissoner’s award was not agppeded to the
Commisson. On 3 October 1997, Hantiff filed a Form 33 for change of condition, and the
matter came before the Commission on 22 March 2000.

Depodition testimony taken for the first and second hearing reveded that Dr. Lucas J.
Martinez (Martinez) had released Paintiff to work with a thirty-pound lifting restriction on 27
May 1996. Between May 1996 and early 1997, Paintiff’'s pain in her aams and shoulders
worsened. On 6 February 1997, Plaintiff returned to Martinez, who requested a nerve conduction
gudy from Dr. William Deans (Deans). The nerve conduction study, performed on 6 March
1997, led Martinez to conclude Plaintiff had a resdud radiculopathy from her disk injury. As a
result of these findings Martinez changed Pantiff’'s lifting limitations from thirty pounds to
twenty pounds. Martinez tedtified the reduction in Plantiff’s lifting redtrictions was not due to a
change in Plantiff’'s condition, but due to a change in his knowledge of Pantiff’'s condition as it
had exised since her accident. He continued to treat Plaintiff until September 1997. During the
course of Plantiff’s trestment, Martinez did not bdieve carpa tunnd syndrome was the cause of
Hantiff's pan. The pan Plantiff complained of was condgtent with her neck injury, dthough
some of the complaints were dso of the type a person with mild carpd tunnd syndrome might

express.



Sanitate believed Paintiff’s problems more likdy semmed from her neck than from any digd
extremity. On 7 January 1998, Pantiff sought treetment from Dr. David E. Tomaszek
(Tomaszek), who diagnosed her with severe carpd tunne syndrome and performed left carpd
tunne reease surgery on Plantiff. Tomaszek determined that part of Paintiff’s problem derived

from her neck injury. He dso bdieved Pantiff’'s capad tunne syndrome was related to
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On 2 October 1997, Plantiff began treatment with Dr. Scott S. Sanitate (Sanitate).

Faintiff’s compensable 1995 injury. Tomaszek explained his opinion asfollows:

| am defering to [Deans] opinion that [Paintiff] hed
capa tunne [syndrome] back in 1995. | do not know what Deans
thought about [Plantiff’s] clinical condition in 1997. Hypothetica
number one, Deans 4ill feds [Fantiff has a capd tunnd despite
norma EMGs. If that's the case, then | bdieve tha [Plantiff’s
carpa tunnd has progressed but was caused by her injury.

But there is no question, being fair to everybody here, that
a normd EMG and then a grosdy abnormad EMG three years later
[teken by Tomaszek] is hard to explan on the basis of an injury
from 1995. So | need ether some dlinica input from 1997, which |
don't have, or in the absence of that, | have created a scenario
which is plausble . . . but which can be chdlenged by an

individud who actudly sawv and examined [Pantiff] a the time
the second EM G was done.

Tomaszek concluded:

The big hole in the evidence is that Deans had a clinicd
impresson in 1995 that [Plantiff] had carpa tunnd despite normd
EMG. If Deans had a dinicd impresson in 1997 tha [Plantiff]
dill had dgns and symptoms consstet with capd tunnd and
despite a norma EMG, then the comments | have given ... hold
true.

In its opinion and award entered 18 October 2000, the Commisson found in pertinent
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4, Pantiff had returned to [Matinez]l in February
1997, with complaints of pain in both ams. [Martinez] ordered x
rays and a myeogram, the results of which led him to conclude
that [Pllantiff was suffering from resdud radiculopathy from the
previous disk surgery. Nerve conduction dudies performed by
[Deans] in March 1997 reveded normd results. In May 1997,
[Matinez] changed [Fllantiff’s lifting redriction [from thirty] to
twenty pounds due to a revison in his undestanding of
[Alantiff’s limitations. [Martinez] continued tresting  [P)laintiff
through September 1997 but never diagnosed her with carpa
tunnel syndrome.

5. On 2 October 1997, [Pllaintiff sought trestment
with [Sanitate], a specidist in physcd medicine and rehabilitation.
At this time, [PJlaintiff had continued complaints of extremity pain
and neck pan. [Sanitate] assgned [Plaintiff a ten[-]percent
permanent patid disability to the spine and thought [Flantiff’'s
problems semmed more from her neck rather than from any digd
extremity. [Sanitate] did not recommend surgicd intervention for
[P]laintiff’s problems.

6. [Tomaszek], a neurosurgeon, began tregting
[Pllantiff on 7 January 1998. [PFlaintiff had complaints of neck
pan, with radiaion to the left am and hand, radiation of pan
behind her shoulder blades and into her lower back. EMG studies
reveded severe left carpa tunnd syndrome, with no evidence of
active nerve root injury coming from the neck. [TomaszeK]
ultimatey conduded that [Pjlantiff's pan was not coming from
her neck because the cervica disk surgery, nerve blocks, or a
combination of the two had improved that condition. [Tomaszek]
recommended tha [Pllantiff undergo capd tunnd release
surgery. On 20 July 1998, [Tomaszek] performed left carpa tunne
rdleese surgery on [Plaintiff. [Tomaszek] opined that [P]laintff's
capd tunnd syndrome was relaed to her origind injury by
accident of 18 October 1995 and had progressed since that time.
He acknowledged, however, that there was a “hol€’ in the medica
evidence tracing the carpd tunnd in 1998 to [PFllaintiff’s injury in
1995.

8. Mantiffs severe capd tunnd syndrome, fird
diagnosed and confirmed by EMG sudies in 1998, was unrdated
to [Fllantiff’s employment with [Barcdounger] three years earlier.
Any symptoms of capa tunned syndrome which [Plantiff had in
connection with her employment in 1995 had resolved.



0. The greater weight of the evidence fals to prove
that [P]lantiff's carpd tunnd syndrome was caused by her 18
October 1995 injury by accident or by her employment with
[Barcaounger].
The Commisson concluded that “Plantiff's capd tunnd syndrome was not caused or
aggravated by an injury by accident on 18 October 1995" and Plaintiff was therefore not entitled
to payment of medica expenses for the treatment of her carpa tunnel syndrome. On 7 November
2000, Paintiff filed a motion for a new hearing pursuant to Rule 59 of the North Carolina Rules
of Civil Procedure and Rule 702 of the Workers Compensation Rules of the North Carolina
Industril  Commisson. The Commisson denied this motion on 11 December 2000. Pantiff

subsequently filed a notice of apped to this Court on 5 January 2000.[Note 2]

The digpostive issue is whether the Commisson ered in rgecting Tomaszek's opinion
that Plantiff’s carpal tunnd syndrome was caused by her 1995 injury.

Appellate review of an opinion and awad of the Commisson “is limited to a
determination of (1) whether the findings of fact are supported by competent evidence, and (2)
whether the conclusons of law are supported by the findings” Barham v. Food World, 300 N.C.
329, 331, 266 SE.2d 676, 678, reh’'g denied, 300 N.C. 562, 270 S.E.2d 105 (1980). The
Commission is “the sole judge of the credibility of the witnesses and the weight to be given ther
tetimony.” Melton v. City of Rocky Mount, 118 N.C. App. 249, 255, 454 S.E.2d 704, 708
(citation omitted), disc. review denied, 340N.C. 568, 460 S.E.2d 319 (1995).

In this case, Tomaszek tedtified Plaintiff’s carpa tunnd syndrome was caused by her 18
October 1995 injury. His opinion was based on a “[h]ypothetica” and thus a “hole’ exids

because it “can be chdlenged by an individud who actudly saw and examined [Pantiff] a the
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time the second EMG was done” Tomaszek proffered that in order for his theory to hold up, he
would need to know if Deans had a dinical impresson that Plantiff suffered from carpd tunnd
gyndrome in 1997 “despite a norma EMG.” No such evidence was introduced. Thus, the
Commisson, which is to judge credibility, was wel within its authority in rgecting Tomaszek's
opinion testimony based on a “‘hol€ in the medicd evidence tracing the carpd tunnd
[syndrome] in 1998 to [Pllaintiff’s injury in 1995 As Plantiff presented no other evidence on
the issue of causation, she failed in her burden of proof, leaving the Commisson no choice but to
find tha “[tlhe grester weight of the evidence fals to prove tha [Plantiff's capd tunnd
syndrome [as diagnosed in 1998] was caused by her 18 October 1995 injury.” If there is no
evidence of causation between the injury and the current condition, there can be no change of
condition. Blair v. Am. Televison & Communications Corp., 124 N.C. App. 420, 423, 477
SEE.2d 190, 192 (1996) (where an employee seeks to establish a change in condition, the burden
is on the employee to prove the causal relaionship between the new condition and the injury that
is the bads of the award the employee seeks to modify). Accordingly, Plantiff’s additiond
agument that the Commisson ered by faling to address the issue whether Pantiff’'s carpa
tunnd syndrome was a substantia change of condition under N.C. Gen. Stat. 897-47 dso fails.

FPantiff finaly argues that, regardless of whether her carpd tunne syndrome was rdated
to her 1995 injury, Martinez reduction of Pantiff's lifting redrictions from thirty to twenty
pounds indicates a change in Pantiff's condition because the change in her redrictions
decreased her earning capecity. There is no evidence this issue was even raised before the
Indugtrid  Commission as both the deputy commissoner and the Commisson only addressed
Fantiff's capa tunne syndrome as the bads of a change in condition. In addition, Plaintiff’s

assgnments of eror do not specificdly address Plantiff's lifting redrictions in respect to a



—7—

change in condition. See N.C.R. App. P. 10(c)(1) (“An assgnment of error is sufficient if it
directs the atention of the appelate court to the particular error about which the question is
made.”). In any event, the Commisson found, based on competent evidence, that the reduction
in Plantiff's lifting redrictions was “due to a revison in [MatineZ] underganding of
[Pllantiff’'s limitetions” not due to a change in her condition. The changed redrictions thus do
not conditute evidence of a change in condition under section 97-47. See McLean v. Roadway
Express, 307 N.C. 99, 103-04, 296 S.E.2d 456, 459 (1982) (**a continued incgpacity of the same
kind and character and for the same injury is not a change of condition . . . []] the change must be
actua, and not a mere change of opinion with respect to a pre-exiding condition'™) (citation
omitted).

Affirmed.

Judges HUNTER and TY SON concur.

Report per Rule 30(e).

NOTES

1. Maintiff did not assgn eror to the Commisson's denid of the motion for a new
hearing. We therefore do not address the Commission's 11 December 2000 order. See N.C.R.
App. P. 10(@) (“review on apped is confined to a consderation of those assgnments of error set
out in the record on appedl”).

2. Plaintiff filed her motion for a new hearing gpproximady twenty days after the
Commisson had entered its opinion and award. Because the motion was not timey, see
N.C.G.S. 81A-1, Rule 59 (1999) (must file motion for a new trid or to amend the judgment “not
later than ten days after entry of the judgment”), the thirty-day period in which to file a notice of
goped was not tolled, and Plaintiff’s notice of gpped to this Court was therefore untimdy, see
N.CR. App. P. 3(c)(3) (if a timely motion is made for relief under N.C. Gen. Stat. §81A-1, Rule
59, “the 30-day period for taking apped is tolled”’); Workers Comp. R. N.C. Indus. Comm’'n
702(2), 1999 Anén. R. N.C. 772 (“The running of the time for filing and serving a notice of
goped is tolled . . . by a timdy motion ... to amend, to make additionad findings, or to
recongder the decison.”). We nevertheless exercise our discretion and grant certiorari in order to
decide this case on the merits. See N.C.R. App. P. 21(a)(1).



