A decision without a published opinion is authority only in the case in which such decision is
rendered and should not be cited in any other case in any court for any other purpose, nor
should any court consider any such decision for any purpose except in the case in which such
decision isrendered. See Rule of Appellate Procedure 30 (€)(3).
NO. COA01-650
NORTH CAROLINA COURT OF APPEALS
Filed: 17 September 2002
MARY TATE LEE,
Pantiff-Employee,
V. North Carolina Indusirid Commission
|.C. File No. 202149
BRIAN CENTER,
Defendant-Employer,
and
SELF-INSURED/KEY RISK
MANAGEMENT SERVICES,
Defendant- Servicing agent.
Apped by plantiff from Opinion and Awad filed 11 December 2000 by the Full
Commission in the Indudtrid Commission. Heard in the Court of Appeals 20 February 2002.
Waymon L. Morris, PA, by Waymon L. Morris, for plaintiff-appellant.

Young, Moore and Henderson, PA, by J. D. Prather and Tina Lloyd Hlabse, for
defendant-appellee Brian Center.

BRYANT, Judge.
Hantiff gppedls from the Full Commisson’'s Opinion and Award dlowing the defendant
employer to sugpend temporay disbility benefits until plaintiff complies with the Full

Commission’s Order to attend amedica examination set up by her employer.
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Fantiff, a cetified nurdng assgtant, suffered a compensable back injury on 2 November
1991 while employed a the Brian Center [defendant]. Pantiff fdt a “pop and a pulling
sensation” in her back when the patient she was assding lost his bdance. Pantiff was
diagnosed with a lumbosacrd and right sacroiliac sprain. Magnetic Resonance Imagery [MRI]
later reveded that plantiff had a smdl heniated disc, and she undewent surgery on 27
December 1991 to correct the problem. The Industridl Commission approved a Form 21
Agreement for Compensation on 15 May 1992.

Paintiff’'s symptoms perssted, and she was referred to Dr. Todd Chapman for post-
operative back pain. Dr. Chgpman was plantiff's tresting physcian from June 1992 until he
retired due to medical reasons in December 1996. During that period, Dr. Chapman performed
svad ind opeaions on plantiff a the Miller Orthopaedic Clinic [Miller Clinic] in
Charlotte. He dlowed plantiff to return to light-duty work in July 1993. The first job defendant
offered to plantiff involved some duties as a ceatified nurang asssant, but plantiff was unable
to peform the job because of pain. Defendant created a telephone receptionist postion for
plaintiff, but the job exacerbated plaintiff's other medica problems. When a conflict arose with
the receptionist pogtion, defendant re-assigned plaintiff to a job in the laundry folding clothes.
The job was not gpproved by Dr. Chapman. Plaintiff continued to experience pain and on 27
August 1993 she had to leave work and go to the emergency room.

On 30 August 1993, plaintiff saw Dr. Chapman, who did not return plaintiff to work. Dr.
Chapman referred plantiff back to her family physcian, Dr. Steven Crane, who examined
plaintiff on 3 September 1993. Dr. Chapman recommended a Computed Tomography[CT] scan
on 9 December 1996, but Key Risk, defendant’s insurer, declined to pay for the test because the

adjugor for Key Risk migtekenly cdamed that plantiff could only receive benefits for her
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permanent disability reting. On 3 February 1997, Key Risk sent a letter to the Miller Clinic
denying a hill for trestment on 9 December 1996, the same date the CT scan was requested. It is
unclear whether the CT scan was ever performed.

The deputy commissioner issued an Opinion and Award on 10 April 1997 denying
plantiff benefits. On 21 January 1998, the Full Commisson reected the deputy commissoner’s
findings and awarded plantiff temporary totd disability compensation. The Full Commisson
aso ordered defendant to pay dl plaintiff’s medical expensesincurred as aresult of her injury.

On 11 March 1998, defendant scheduled a 23 March 1998 appointment for plaintiff with
Dr. Mark Hartman, an orthopaedist, dso a the Miller Clinic. On 16 March 1998, plaintiff was
examined by Dr. David Macke, an orthopaedic surgeon in her home town of Hendersonville, a
Dr. Crane's request. A week later, plantiff missed her appointment with Dr. Hatman. Paintiff
does not drive and she thought defendant had arranged transportation to Charlotte. Plaintiff
acquired her X-rays in advance of her gopointment and sayed a home dl day wating for
trangportation. On 23 May 1998, plantiff filed a motion with the Industrid Commisson to
change her treating physician to Dr. Mackd. A few days later in an order filed 27 May 1998, the
Executive Secretary directed plaintiff to submit to an examination by Dr. Hatman. The Order
stated:

IT IS HEREBY ORDERED tha plantff shdl submit to a medicd
evduation a a reasonable time and place when scheduled by the defendant
pursuant to N.C. Gen. Stat. §897-27(a).

If plaintiff presents documentation or reasonable grounds for her need for
trangportation, the undersigned will consider ordering that transportation to [siC]
be provided by the defendant due to the distance involved. Otherwise, the parties
may be able to resolve the issue between themselves through contact and

discussion with each other.

(Emphases added.).
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A few days laer, plantiff requested that defendant pay for Dr. Mackd’s services. The
parties attempted to mediate the issue, but reached an impasse. The parties dispute that plaintiff
was told that trangportation would not be provided for a second appointment with Dr. Hartman
that was scheduled by defendant. Defendant scheduled a second appointment for 22 June 1998.
Plantiff repeatedly attempted to contact defendant about her need for transportation, but her
medicd case manager never returned her cdls. Plaintiff missed the 22 June 1998 appointment
because she did not have trangportation.

On 2 July 1998, defendant filed a Form 24 gpplication to suspend or terminate payment
of compensation until plaintiff complied with the Executive Secretary’s order to submit to an
examination by Dr. Hartman. Plaintiff requested a hearing. In response to defendant’'s Form 24,
plantiff filed a satement indicating that she notified defendants that she needed transportation
from her hometown of Hendersonville, North Caroling, to Charlotte, where Dr. Hartman worked
a the Miller Clinic. Pantiff dso indicated in the Satement that she waited for transportation,
but none arived, and that she was willing to go to Charlotte if defendant would provide
transportation.

In its 22 June 1999 Opinion and Award, the deputy commissioner, without determining
that the time and place of the gppointment were reasonable, suspended plantiff's right to
temporary tota disability from 22 June 1998, the date she missed the second gppointment, until
she complied with the Executive Secretary’s Order. Plaintiff appeded to the Full Commisson.
According to the Full Commission, the issues for determination were: 1) whether to terminate
plantiff’s compensation for falure to comply with an order by the Executive Secretary to submit
to a medical evauation; and 2) whether plantiff was authorized b change her tregting physician.

The Full Commisson in an Opinion and Award filed 11 December 2000 concluded that: 1)
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defendant was entitled to suspend plaintiff’s benefits until she complied with the order to submit
to an independent medica examination; and 2) plantiff was not entitted to change her treating
physcian. Accordingly, the Full Commission adopted and affirmed the holding of the deputy
commissioner. Plaintiff gppeded.

Fantiff rases three issues, arguing that the Full Commisson erred: 1) in interpreting and
applying the provisons of N.C.G.S. §97-27 by requiring plantiff to pay for travel to and from
doctors gppointments arranged by the employer; 2) in not gpproving the physician of plaintiff's
choice when the sole bass of disgpprova was that the employer objected to plaintiff’s choice of
tregting physcians, and 3) by ordering an independent medica examindion by a physcian
sdected by the employer and suspending her benefits in the absence of findings of fact tha the

time and place of the appointment was reasonable.

The Workers Compensation Act is to be liberdly construed to achieve its purpose,
namely, to provide compensation to employees injured during the course and within the scope of
their employment. Lynch v. M. B. Kahn Constr. Co., 41 N.C. App. 127, 130, 254 S.E.2d 236, 238
(1979). When reviewing decisons by the Indugtrid Commisson, this Court is limited to
determining whether there is any competent evidence to support the Full Commisson’s findings,
and whether the findings support the Full Commisson's legd conclusons. Watson v. Winston-
Salem Transit Auth., 92 N.C. App. 473, 374 SE.2d 483 (1988). Findings of fact are conclusive
on apped when supported by competent evidence. Keel v. H & V Inc., 107 N.C. App. 536, 421
SE.2d 362 (1992). The Full Commisson's conclusons of law are fully reviewable. Lanning v.
Fieldcrest-Cannon, Inc., 352 N.C. 98, 530 S.E.2d 54 (2000).
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Hantiff argues that the Full Commisson ered in interpreting and goplying the
provisons of N.C.G.S. §897-27 by requiring plaintiff to pay for trave to and from doctors
gopointments arranged by the employer. We disagree with plantiff’'s interpretation of the Full
Commisson's Opinion and Awad. The Full Commisson found that plantiff faled to file
information about her transportation difficulties pursuant to the May 27 Order; therefore, her
“refusd” to atend the medicd examinaion was unjudified. Although perhgps implicit in the
Opinion and Award of the Full Commisson, because there was no explicit finding or conclusion,
we decline to reach the issue of whether N.C.G.S. §897-27 requires an employer who requests that
an employee submit to amedica examination to pay for trangportation costs.

We do, however, address the dispostive issue of whether the Full Commission’s findings
of fact regarding plaintiff’s trangportation problems and missed agppointment were supported by
competent evidence, and whether the Commisson’'s concluson of law that defendant was
entitled to suspend plantiff's benefits because she refused to submit to or somehow obstructed
an examination was supported by the findings of fact. We hold that the Full Commisson's
findings of fact do not support its conclusons of law, and that the suspenson of plantiff's
benefits was unjudtified as a matter of law.

We firda examine whether there is any competent evidence to support the Full
Commission’s findings of fact that plantiff refused to atend an gppointment with Dr. Hartman,
and that the refusal was unjudtified. The Full Commisson mede the following pertinent findings
of fact:

5. Ms. Johnson [(plaintiff's medicd case manager)] scheduled
plantiff to be evduaed by Dr. Hatman on March 23, 1998 a Miller Clinic in

Charlotte. Plantiff falled to attend this gppointment, teling Ms. Johnson that she
was unable to attend the appointment due to transportation problems.



7. Defendant filed a motion with the Commisson seeking an order to
compd plaintiff’s atendance a an evauaion by Dr. Hatman . . . . By Order filed
May 27, 1998, the Commission directed the plaintiff to attend a subsequent
examination by Dr. Hatman and directed the plaintiff to submit information to
the Commission regarding any trangportetion difficulties. . . .

8. Fantff did not file aty informaion with the Commisson
pursuant to the May 27, 1998 Order to indicate or explain any transportation
difficulties

9. Ms. Johnson rescheduled plaintiff to see Dr. Hartman on June 22,
1998. Neverthdess, plaintiff again failed to attend this appointment.

10. Rantiff's refusal to attend the medicad examinaion of June 22,
1998, as Ordered by the Commission was unjustified.

(Emphases added.). Thisled the Full Commission to conclude:

Defendant is entitled to susgpend payment of temporary disgbility benefits from
June 22, 1998 until plaintiff complies with the Commission's Order to atend an
examination by Dr. Hatman. If the employee refuses to submit hersdf to or in
any way obstructs an examination requested by and provided by the employer, her
right to compensation and her right to take or prosecute any proceeding under this
aticle shal be suspended until such refusd or objection ceases, and no
compensation shdl a any time be payable for the period of obstruction, unless in
the opinion of the Indudrid Commisson, the circumstances judify the refusad or
obgtruction. In plaintiff’s case, the circumstances do not justify her obstruction of
defendant’s efforts to obtain current medical information. Therefore, her benefits
are suspended until such time as she complies with the outstanding Order of May

27, 1998.
(Emphasis added.).
Refusa to accept treatment under N.C.G.S. §897-25 “connotes a willful or intentiond
act.” Johnson v. Jones Group, Inc., 123 N.C. App. 219, 222, 472 S.E.2d 587, 589 (1996). Upon
careful examination of the record, we conclude that there is no competent evidence in support of

the Full Commisson's finding of fact that plantiff’s “refusd to atend the medicd examination

of June 22, 1998, as Ordered by the Commisson was unjustified.”
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Fird, the evidence of record before this Court does not show that plaintiff refused to
atend the 22 June medicd examination. Joanne Johnson, plaintiff's medica case manager,
scheduled the appointment after the Executive Secretary’s order that plaintiff submit to a medica
examination. While it is true that plantiff missed this agppointment due to transportation
problems, the record reveds that on 15 June 1998, plaintiff notified Key Risk that she needed
trangportation to her appointment with Dr. Hatman in Charlotte. Plaintiff dso attempted to
contact Johnson four times about her need for transportation, but Johnson never returned her
cdls. Pantiff does not have a driver's license and does not own a car. For dmost five years,
plantiff travded from her home in Hendersonville to Charlotte for medicad agppointments,
including severd surgeries. Paintiff had previoudy relied on her husband or other rdatives to
drive her to appointments. However, plaintiff’s husband could not take her to the gppointments
she missed because of his full-time job and hedth problems. The record contains no evidence
contradicting plantiff's tesimony that she atempted to communicate with Johnson and Lynn
Key, asenior claims representative, about her need for transportation.

Second, the record indicates that plaintiff has dways been willing to be examined by
doctors of defendant’s choosing, despite her trangportation difficulties. When defendant filed a
Form 24 application to terminate plantiff's bendfits plantiff submitted the following Statement
in response;

Because | live in Hendersonville, North Carolina the Defendants and their agents
had been informed that | was and ill am without means of transportation to and
from Charlotte, North Caolina The Defendants nevethedess made an
gopointment with a doctor in Charlotte. | waited for transportation arrangements
to and from Charlotte, but as far as | know the Defendants have made no

arrangements. | was then, and till am, ready and wiling to go to Charlotte, but |
am unable to do so without help from the Defendants.
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Further, plaintiff tedtified tha she was willing to go to Chalotte for an agppointment with a
doctor of defendant’s choosing if transportation were provided. The record indicates that
defendant, through Lynn Key, was informed as early as 1997 that transportation would be an
issue. Further, plaintiff’s depogtion testimony indicates that she was told by Ms. Dae Poplin of
Concentra Managed Care that transportation would be provided. According to plantiff, she
never received notice from defendant that transportation would not be provided, even though a
letter denying transportation was sent to her atorney.

We see nothing in the record in support of the Full Commisson's finding that plantiff
refused to atend the medicd examination aranged by defendant and that the refusd was
unjustified. On the contrary, plaintiff made more than reasonable efforts to comply.

We next examine whether the findings support the Full Commisson's legd conclusions.
The Full Commisson’s conclusion that defendant is entitled to suspend payment was based on
its finding that plantiff refused to submit to an examination or somehow obdgructed the
examination. As stated above, the record is devoid of any competent evidence in support of this
finding. Rather, the Full Commisson's finding in this regad was bassd on the Executive
Secretary dtating in part that

If plaintiff presents documentation or reasonable grounds for her need for
trangportation, the undersgned will consder ordering that trangportation to be
provided by the defendant due to the distance involved. Otherwise, the parties
may be able to resolve the issue between themsdves through contact and
discussion with each other.

Hantiff’s falure to provide documentation regarding her transportation problems under
these circumdances hardly judifies suspendon or termination of her benefits Here, it is

undisputed that plaintiff suffered a compensable injury. Defendant was therefore required to

provide medicad compensation. The Full Commisson's finding that plaintiff refused to submit to
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trestment was manifestly unsupported by competent evidence. Likewise, the Full Commisson’s
concluson that defendant was entitted to suspend plaintiff’'s benefits was unsupported by the
findings of fact. Accordingly, we hold that the Full Commisson ered in concluding thet
defendant was entitled to suspend or terminate plaintiff’ s benefits.

.

FPantiff dso argues tha the Full Commisson ered in not gpproving the physcian of
plantiff’s choice when the sole basis of disgpprovd was tha the employer objected to plantiff's
choice of tregting phydscians. We agree that the Full Commisson erred, but for reasons different
than those stated by plaintiff.

Hantiff’'s assessment that the Full Commisson’'s sole bass of disgpprovd of plantiff's
request to change treating physcians was that defendant objected to plaintiff’s choice of treating
physicians appears to be incorrect based on the record. Lynn Key tedtified that she did not object
to Dr. Mackd as plantiff’s treating physcian, so long as plaintiff was firs evauated by a doctor
a the Miller Clinic. Therefore, it would appear that the Commisson based its ruling tha
defendant was entitted to sugpend plantiff’'s benefits on plantiff's falure to submit to the
examination.

Although we disagree with plaintiff’'s assessment of the Full Commisson's reasons for
denying plaintiff’s request to change tregting physcians, we neverthdess find error with the Full
Commisson's findings of fact and conclusons of law regarding this issue. The Workers
Compensation Act provides that the employer must provide medicd compensation to an
employee who has suffered a compensable injury. N.C.G.S. §97-25 (2001). “[A]s a generd rule,
an employer has the right to sdect a physcian to care for an injured employee and an employee

may not procure his own medicd trestment a the employer’s expense without the employer’'s



knowledge and consent.” Ruggery v. N.C. Dep't of Corrections, 135 N.C. App. 270, 275, 520
SE.2d 77, 81 (1999) (citing Schofield v. Great Atl. & Pac. Tea Co., 299 N.C. 582, 586-87, 264
SE.2d 56, 60 (1980)). “[A]n employer's right to direct medicd treatment (including the right to
sdect the treating physician) attaches once the employer accepts the clam as compensable”
Kanipe v. Lane Upholstery, 141 N.C. App. 620, 624, 540 S.E.2d 785, 788 (2000), appeal after
remand,  N.C.App. __, 566 S.E.2d 167 (2002).

The employee, however, is not without some input as to her own trestment. N.C.G.S.
897-25 dso provides tha “an injured employee may sdect a physcian of his own choosng to
attend, prescribe and assume the care and charge of his case, subject to the approva of the
Indugtrid Commisson” N.C.G.S. 897-25; see Forrest v. Pitt County Bd. of Educ., 100 N.C.
App. 119, 394 SEE.2d 659 (1990), aff d, 328 N.C. 327, 401 S.E.2d 366 (1991). The employee
may choose his own physician even in the absence of an emergency. Ruggery, 135 N.C. App. at
276, 520 SE.2d a 82. If the employee so chooses, the Industrial Commission must approve the
physician’s services within a reasonable time after the employee sdects the physician. Id.

In the case sub judice, plantiff filed a motion with the Industrid Commission on 25 May
1998 to change her treating physician to Dr. Mackd, an orthopaedic surgeon in Hendersonville,
because Dr. Chapman retired. Plaintiff firss sasw Dr. Mackd on 16 March 1998, more than two
months before filing her motion to change treating physcdans. Rather than specificdly ruling on
plantiff's motion, the Executive Secretary ruled on defendant’s motion to compd plantiff to
comply with medica trestment and vocationd rehabilitation, and directed plantiff to submit to
an examinaion by Dr. Hartman. Defendant was to schedule the appointment at a reasonable time

and place.



As we dated ealier, if an employee chooses his own physician, the employee must seek
the approva of the Industrid Commission within a ressonable time after sdecting the physician.
Ruggery, 135 N.C. App. a 276, 520 SE.2d a 82. “Where an employee seeks retroactive
authorizetion of a new treating physcian, the Commisson ‘must make findings rdative to
whether such approva was sought . . . within a reasonable time.”* Jenkins v. Pub. Serv. Co. of
N.C., 134 N.C. App. 405, 411, 518 S.E.2d 6, 10 (1999) (alteration in origina) (quoting Schofield
v. Great Atlantic & Pac. Tea Co., 299 N.C. 582, 594, 264 S.E.2d 56, 64 (1980)). In this case, the
record does not indicate that the deputy commissoner ruled on plantiff's motion to change
treating physcians in the 22 June 1999 Opinion and Award or the 7 July 1999 Amended Opinion
and Award. Further, the Full Commisson’s findings of fact in its 11 December 2000 Opinion
and Award merdly indicate that the Executive Secretary ordered an examination by Dr. Hartman,
“but did not rule on [plantiff’'s motion separately.” Faling to rule on a motion effectivdy
amounts to a denid of the motion. See State v. Partin, 48 N.C. App. 274, 269 S.E.2d 250 (1980).
The Executive Secretary, deputy commissoner and Full Commission faled to make findings of
fact in support of the denid and timdiness of plaintiffs motion to change tregting physcian.
Absent such findings of fact, we cannot determine whether the Full Commission appropriately
exercised its discretion.

In Clark v. Sanger Clinic, P.A., 142 N.C. App. 350, 542 S.E.2d 668, review denied,
N.C. _, 548 SEE.2d 524 (2001), a registered nurse suffered an admittedly compensable injury
to her back while pushing a cat loaded with equipment. After her tregting physcian
recommended a weight-loss program to take pressure off her back, she requested additiona
medical providers to treat complications from her somach reduction surgery. The Hul

Commission denied her request without sating a reason. This Court reversed and remanded,
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dating that “[a]bsent findings of fact or some other clear indication of the basis upon which the
Commisson denied the request, we cannot determine whether the decison was an gppropriate
exercie of the Commisson's discretion.” Clark, 142 N.C. App. a 360, 542 SE.2d at 675.
Therefore, based on our holding in Clark, in the case sub judice we must reverse and remand to
the Full Commisson for a cdear ruling on plantiff’'s motion to change tregting physicians, with
findings of fact as to the timdiness of plaintiff’s request. See Jenkins, 134 N.C. App. at 411, 518
SE.2d at 10.
[11.

In light of our rulings as to the firs two arguments it is unnecessary to address plantiff’s

third argument.
Conclusion

Basad on the foregoing, we hold that the Full Commisson ered in finding that plaintiff
unjudtifiably refused to submit to an examination and in concduding that defendant was therefore
entitted to suspend plaintiff’s benefits. We further hold that the Full Commisson erred in faling
to rule on plantiff's motion to change tregting physcans, in effect denying plantiff's motion
without making gppropriate findings of fact as to the reasonableness of the motion. “Absent
findings of fact or some other clear indication of the bads upon which the Commisson denied
the request, we cannot determine whether the decison was an appropriate exercise of the
Commisson'sdiscretion.” Clark, 142 N.C. App. at 360, 542 S.E.2d a 675. We therefore reverse
and remand to the Full Commisson to enter findings of fact and conclusons of law in
accordance with this opinion.

REVERSED AND REMANDED.

Judge HUNTER concurs.
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Judge WALKER concurs in the result with a separate opinion.

Report per 30(e).
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WALKER, Judge, concurring in the resuilt.

The digtinction between the provisions of N.C. Gen. Stat. 8897-25 and 97-27 should be
emphasized. Upon a proper finding, the Commisson could dlow Dr. Mackd to be plantiff’s
treating physician under N.C. Gen. Stat. 95-25. However, the Commission, upon proper finding,
may require plaintiff to be examined by a physician pursuant to defendant’s request under N.C.
Gen. Stat. 897-27.

The Commisson has cresied a mechaniam for plantiff to show that she should be
entitled to transportation costs provided by defendant. The findings of the Commisson should

reflect whether sheis entitled to these codts.
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| urge the parties and the Commission to take the appropriate action to bring this matter

to aresolution since plaintiff’ s benefits remain in suspension until these issues are resolved.



