&%2vGLr5cyi-+fgefhancdecg
C;;Viil\f;ijlélfs

Cloncurr{nj:

R qgehee NO. COR00-565
fﬂqv“3¥’g NORTH CAROLINA COURT OF APPEALS

Filed: 5 June 2001

BRRENDA TURNER BIVENS,
Employee-Plaintiff,

V. Z;%
Northr Carolina
DELTA WOODSIDES/DELTA MILLS, Industrial®Commission
Employer-Defendant, 1.C. File’No. 164471

and

LIEERTY MUTUAL INSURANCE COMPANTY,
zrrier-Defendant.
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Zppezal by defendants from opinic%%ggﬁ award entered 6 January

2000 bv the North Carclina Industrizl Commission. Heard in the
Court of Appezals 26 March

Morris York Williams Surles & Barringer, LLP, by Kelly F.
Miller and G. Lee Marx for defendant appellants.

her back, whithirecuired an L5-S1 disksctomy and fusion surgery in
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mediczal evidence which rewvealed that her ongoing pain problems were

. The

o

caused by an accumulation of scar tissue at the surgery sit
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Deput Commissioner awarded plaintiff temporary tctal di

benefits pursuant to N.C. Gen. Stat. § 97-29 (199¢), as well as
permanent partial disebility kenefits pursuant to N.C. Gen. Stat
§ S57-21

Cefendants appezaled the Deputy Commissicner's award. In an

from the 18¢4 hezring), the Full Commissicn awarded plaintifz
tempcrary total disakiliczy benefits from 12 September 1862 to 2

November 1293 and determined that plaintiff reached her maximum

. . -
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plaintiff's back and awarded her permanent partizl disakility
benefits. The Commissicn alsco found that plaintiff failed to

demonstrate she had conducted & sufficient job search. Based upon

M

this £findirg, the Industrial Ccmmission declined tc award cngoing

Cne mcnth latsr, on 2% April 1296, plainciff filed a Form 33
Reguest for Hearing with the Industrizl Commission The Form 33
alleged that "[s]lince [zhel June 28, 16¢1 hezring emplcovee's
condizicrn nas v changsd wcersensd and smplcves nas besn
unakcls To work.! FilzinzifI =zlsc rsgusstad verkers'
CompensaTicn benselits Trhe Ccommissicn thersazictar schedulzsc =
nearing Zcor plainciifi befcres & Ceputy Commissioner



Plaintiff participated in a seccnd workers' compensation
hearing on 25 April 1997, the main issue being whether there had
been z substantial "change of condition" warranting mcdification of
her award. Plaintiff testified on her own behalf and also presented
deposition testimony from several of her doctors. Plaintiff

ed that she underwent pain treatment with Dr. Francisco

=

testit

[

Naveirz from 20 May 1594 toc 14 PRugust 1995. Dr. Naveira's

dercsition reveals that, overzll, plaintiff's condition neither
progressed ncr wersened while he treated her. Plaintiff indicated

that Dr. Naveira recommended & dorsal cclumn stimulator for her
back, but that defendants refused and failed to provide it. By 12
eptemiber 1565, Dr. Naveira increased plaintiff's disability rating
te 20 percent of her whole person.
In the fzll of 1996, after nearly two vears of unemployment,
plaintiff worked for a short time as a waitress at two restaurants,
but quit due to her increased back and leg pain. Dr. Naveirz noted

iff's increased pain complaints in December 1595, but
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continued to encourage plaintiff to engage in some form of

was also diagnosed with mild arthritis in her
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back dus tc her 19%2 surgery.

24 Sertesmkexr 1887 Ee ncted trhat she comrlalned < pain and he
Cilagnicsed her with Zfailsd back syndrcme and decrassicn He
celisved plaintifif was capable of werking, though he did place



1997 in response to plaintiff's complaints of pain.

Flaintiff began seeing Dr. Alfred Rhyne on 22 April 1scee. Dr.
Rhyne testified that plaintiff's first operation produced scar
tissue, which in turn caused her pain. On 2 June 1998, Dr. Rhvne
performed an LE-S1 diskectomy and fusion surgery on plaintiff to
repair the damage caused by the first procedure in 1992. Thouch
Dr. Rhvne acreed plaintiff could not work richt after the surgery,
he did believe plaintiff could return tc work in six to eight
monchs.

Ezsed upon all the evidence, the Deputy Commissioner found a
substantizl change of ccndition and awarded plaintiff ongoing
temporary total disability benefits pursuant to N.C. Gen. Stat.
§ 97-2¢. The Deputy Commissioner also awarded a 25 percent
attorney's fee, all reasonable medical expenses, and costs. The
opinicn and award were entered on 5 November 1298, and both parties
timely appezled to the Full Commission. On 6 January 2000, the
Full Commission adopted the Deputy Commissioner's opinion and
award, with minor modifications. Fcllowing entry of the Full

Commission's opinicn and award, defendants appealed.

[

ubstantial "Chance of Condition®

n

Procft of

Qur review of an cpinicn and award from the Industrial



760, 765, 487 S.E.2d 746, 750-51 (1997); Hendrix v. Linn-Corriher
Ccrp., 317 N.C. 179, 186, 348 S.E.24d 374, 37% (1¢86). The
Industrizl Commission's conclusions of law, however, ares subject to
de novo review by this Court. Lewis v. Craven Regional Medical
Center, 122 N.C. ARpp. 143, 145, 468 S.E.2d 269, 274 (1896), aff'd,

23 (2000). The Deputy Commissioner's
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352 N.C. 668, 835 S.E.Z

finding that plaintiff has proven a sukstantial change of condition

~1

under N.C. Gen. Stat. § £7-47, ncw adcocrtsed by the Full Commission,

icrn of law sukiect to de nove review by this Courz. Id.
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Defendants argue that the Industrizl Commissicn erred in
finding there was sufficient competent evidence to show that
rlaintiff sustained a substantizl change of conditicon under N.C.
Gen. Stat. § 97-47 that entitles her tc continuing temporary total
disability benefits. We agree with defendants.

N.C. Gen. Stat. § $7-47 (1¢8S) states that

[ulpon 1its own moticn or upon the
application of any party in interest on the
grounds co¢f & change 1in condition, the
Industrial Commission may review any award,
and on such review may make an award ending,
diminishing oxr increasing the compensation
previously awarded, subject tc the maximum or
minimum provided in this Article, and shall
immediately send to the parties a copy of the
award. No such review shall zffect such award

as regards any moneys paid but nc review shall
e made aftex = of the
last pavment nt T an
award under th in Cases
in which eonly ent cills
ars paild, nc de alzer
12 months frem aymenz cf
rills for med nt, vaid
cursuantc to th
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[a claimant's] physical capacity to earn wages, occurring after a
final award cf compensaticn, that is different from that existing
when the award was made." Bailev v. Sears Ecebuck & Co., 121 N.C.
Rpp. €4S, 654, 508 S.E.24 831, 835 (1%¢%8).

2 substantial chance of conditicn may be proved in cne of

three wavs. First, & clazimant can provide evidence shcewing a

earning capacity even though her physiczl condition remains

unchanged. Finally, & claimant can provide evidence showing =z

th

change in the degree o disarility evenr though her physical

conditicn r=mains unchanced. Blair v. American Television &
Commurnications Corp., 124 N.C. App. 420, 423, 477 S.E.2d 180, 192

It should be noted that "'a continued incapacity of the same

i E=4

kind and character and fcr the same injuryv 1s not &a change of

cendition([.l'" Haponsgki v. Constructcr's Inc., 87 N.C. Rpp. 95,
104, 3£0 &.E.24 105, 114 (1287) (guoting McLezn v. Rcadway Express,
Inc., 3207 N.C. 99, 103-C4, 29¢ S.E.2d 485¢€, 459 (1982)). Since

plaintiff's evidence was ssscentizlly a repetiticn of her previous
rvrecentations of evidence, and since her intury did not actual

wcrsen, we hcld that




cf law:
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3 Befors filing the Form 33, plaintiff
uested that defendants approve further
treatment but it was not authorized.

2 Since the 28 June 1954 hearing,
i in in her back and down her leg
intens -flea over time. Moreover,
intiff's level of pawn is real and she is
malincerlrc s of 49 November 1896,
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as a result she sustained & substantizl
nge of condition when she was taken out of
X by Dr. Gresnberg.
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12. Plaintiff has failed back syndrome
depression likely resulting from the
inal injury and surgery. A failed back
rome 1is chronic peain that is significant,
rring and difficult to treat

HnoMm

Mmeg 33
()BI'Q,
L(Lm

14. The 2 June 1598 surgery  was
necessitated by plaintiff's prior compensable
back surgery and is & continuation of that
procedure. As a consequence of the surgery

and the post-operative recovery ©pericd,
plaintiff is capable of employment in
sedentary light duty positions.

cnn those findings, the Commissicn concluded as z ma

1. Plaintiff's pain 1level increased
significantly and she became incapable of
ezrning wages beginning 29 November 7006 Her
increszss resulted
Treztme surgery
i hex
czgaklis
sicnif
crange cconaizi
N.C. GCer Stzat 8§

Cc., <0 C. Arz. 4 p
Czreiul ccnsidsraticn oL
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plaintiff's evidence at the seccnd hearing was a mere repetition of

her earlier assertions about the incrzased pain she suffered.

Plainc-ff's doctore confirmed their medical diagnoses and
reiterated that plaintiff suffered from failed back syndrome. Dr.
Naveirz stated that, while he treatsd plaintiff, her condition
remained stable, neither progressing ncr worsening. Indesd, the
Full Ccemmiscion cited the deposition testimeny of Dr. Naveira and
Dr. Grsenterg as support for its finding that plaintiff suffered
frem fziled back syndrome. Plaintifif's cther evidencs also fziled
to prcvide an adeguate basis for a finding of a substancial change
of her condition. Plaintiff's own testimeny, as well as that of

her friend, Deborah Haymes, merely indicated that plaintiff

continued to suffer back pain and was unable te function as easily

1=y

2= she had before her injury. At the hearing on 28 June 13954,
plaintiff was asked:

Q. How severe is the pain that you're having?

A, A+ times it can be -- on a scale of cne
to ten, it can be & ten.

At her second hearing, plaintiff was again asked to ratc her pain
Q. How would you describe tihe level of pain
that vou experience without any
aggravaticn of the pain that yocu have all
the time corn. & scale cf cme tc ten, with
one being & milé and tsn being a wvery
severe---7?
A It stavs arcund and  -- mavie
peTtween €1gnt anca
Thus accoriing te pliaintifii's cwn TEscLmeny, =Y cencdlcicn
slighzl+ improved betwesn her I1rst and seccnd hearings



Defendants maintain that ongoing temporary total disability
cenefits are appropriate only where the claimant cannot earn any
wages. See McGee v. Estes Express Lines, 125 N.C. Rpp. 2988, 300,
1480 S.E.2d 416, 418 (1%97). Plaintiff cannot make this showing.

, while plaintiff could

not work right after her 1598 surgery, sie could begin work after
= six-tco-sicht-mcnth recovery period Plzintiff's £first hearing

search. That finding was adcptsd at the second Full Commission
and plaintiff has nct appealsd that finding of fact.
Moreover, we note that the Commission specifically concluded that
"[pllaintiff is now capable of sedentary light duty work." Such &
conclusion simply dces not comport with an award of ongoing
temporary total disability payments. As long as plaintiff is

capable of earning some wages, she should not be entitled to

cngeing temperary total disability, and the Commission errsd in
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granting those payments as part cf her cver

hearincg, plaintiff was able tc securs work at two difierent

restaurants Morzcver, Dr. Naveira enccuraged plaintifif to engage
in actiwvitics such ac werk, desrite her condit-on. Thege events
strencthen cury conc.usicn that rlzintiii was capakls ci earning

Sscme wages, and That onccing CempCrarl’ TCTal disaci-oity benerllts
vers tnerelcrs imprcrerly awarisa
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Commissicn's opinion and award through interprecation of the

jorkers' Compensation Act. "' [Tlhe Workers' Compensation ACT was

never intended tec ke a generzl accident and health insurance

pclicy. '™ parsons v. Pantry, Inc., 126 N.C. Rpp. 540, 542, 48c¢
S.E.2& 867, 8635 (lg87) (qucting Weaver Vv. Swedish Imporcs
Mainrcerance, Inc., 319 N.C. 243, 253, 354 S.E.2d4 477, 4383 (1s87)) .

Zzrning capacity, and not physical im zirment, is the main inquiry

for deciding whether & claimant should receive worksrs!'
ccmpensaticn benefits See Grancham v. RE. G. Barry Ccrz., 127 N.C
App. E2S, 4%l S.E.2d 678 (1297), Cisc. review denied, 347 N.C. 671,

award was & mere difference of orinion among her treating
physicians, rather than an actual chance in her condition. Thus,

“he Industrial Commission erred in granting plaintiii additional

isability payments at the second hearing.

(o8

Defendants also urge us to strike plaintiff's Fcrm 33 Request
for Hearinc because there was no factual or

modification of her award. Because we are reversing znd remanding

“hig ccage to the Industrial Commissicn on the Issue cf the




