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Code of Conduct 

 

North Carolina Revised Rules of Professional Conduct (“N.C. Rules of 

Professional Conduct”) – apply to any forum for representing clients, 

including mediation and settlement discussions. 

Court Program Rules – North Carolina Industrial Commission Rules for Mediated 

Settlement and Neutral Evaluation Conferences (citations below are to the 

N.C. Administrative Code). 

Case Law 

Standards of Professional Conduct for Mediators – adopted by the North Carolina 

Supreme Court and enforced by the North Carolina Dispute Resolution 

Commission. 

Advisory Opinions of the North Carolina Dispute Resolution Commission. 

 

Confidentiality and Inadmissibility  

 

Confidentiality applies only to mediator – Standard III 

 If confidentiality is a concern, enter into a confidentiality agreement at 

beginning of mediation or in separate settlement agreement. 

  Standard III exceptions. 

 

Inadmissibility of Evidence 

 

Rule 04 NCAC 10G.0103(h) – inadmissibility of mediator testimony in 

Commission case or civil proceeding – certain exceptions.  

   

Advisory Opinion 30 (2014) – mediator who testified in action to enforce 

mediated settlement agreement was sanctioned by the Dispute Resolution 

Commission. 

 

http://www.ncmediator.org/jackie-clare
http://www.ncmediators.org/thomas-clare


 

 

Advisory Opinion 03(2001) – confidentiality integral to mediation process 

– mediators should not give affidavits or testify in court as to statements 

made or conduct occurring in mediation unless pursuant to exceptions in 

Standards or statutes. 

 

Rule 04 NCAC 10G.0103(f) – “Evidence of statements made and conduct 

occurring in a mediated settlement conference or other settlement 

proceeding conducted pursuant to the Rules … are not subject to 

discovery and shall be inadmissible in any proceeding in the action or 

other actions on the same claim” with certain exceptions. 

 

Rule 408 of North Carolina Rules of Evidence – compromise and offers to 

compromise - not admissible to prove liability or validity of claim – nor is 

evidence of conduct or statements made in compromise negotiations 

admissible – certain exceptions. 

 

N.C. Rule of Professional Conduct 1.6 – lawyer may not reveal information 

acquired during professional relationship with client unless client gives 

informed consent. 

 

Competence 

 

N.C. Rule of Professional Conduct 1.1 – “… Competent representation requires 

the legal knowledge, skill, thoroughness, and preparation reasonably 

necessary for the representation.”  

 

Standard I – Competence – mediator competence.  

 

Communicating Offers to Client 

 

N.C. Rule of Professional Conduct 1.4 – Communication – (a)(1) – A lawyer shall 

“promptly inform the client of any decision or circumstance with respect 

to which the client’s informed consent … is required” by the Rules of 

Professional Conduct. 

 

 Comment 2 – A lawyer who receives an offer of settlement in a civil 

controversy must promptly inform the client unless the client has 

previously indicated that the proposal will be acceptable or unacceptable. 

 

Mediator Impartiality 

 

Standard II – Impartiality: A mediator shall, in word and action, maintain 

impartiality toward the parties and on the issues in dispute. 

 

 



 

 

Standard VII – Conflict of Interest: A mediator shall not allow any personal 

interest to interfere with the primary obligation to impartially serve the 

parties to the dispute. 

 

 Advisory Opinion 33(2016) - the opinion holds that a mediator may not, 

under Standard VII.H, give gifts in expectation of referrals, as an 

advertisement of his/her mediation services, or as a “thank you” for 

selecting him/her as mediator, irrespective of the value of the gift. The 

opinion stresses that the exception set out in the Standard is very narrow: 

“a mediator may give or receive de minimis offerings such as sodas, 

cookies, snacks or lunches served to those attending mediations conducted 

by the mediator and intended to further those mediations or intended to 

show respect for cultural norms.”  

 

Mediator Duty to Protect Integrity of Mediation Process 

 

Standard VIII – Protecting the Integrity of the Mediation Process – A mediator 

shall encourage mutual respect between the parties and shall take 

reasonable steps, subject to the principle of self-determination, to limit 

abuses of the mediation process. 

 

Advisory Opinion 16(2010) – best practice for a mediator is to engage the 

offending party and attorney and encourage them to disclose the 

information.  If they refuse, then the mediator must terminate the session 

and withdraw from the mediation without violating the requirements of 

confidentiality. 

 

Standard IV – Consent – mediator not to exert undue pressure; if a party has 

difficulty comprehending, mediator must determine if party can 

meaningfully participate. 

 

Self-determination 

 

Standard V – Self-determination: A mediator shall respect and encourage self-

determination by the parties in their decision whether, and on what terms, 

to resolve their dispute and shall refrain from being directive and 

judgmental regarding the issues in dispute and options for settlement. 

 

 Resist giving opinions unless requested as a last resort. 

 

Ensuring self-determination helps to prevent challenges to mediated settlement 

agreements. 

 

Good Faith 

 

Not required.  Not in the rules.  Only requirement is to attend.   



 

 

 

 

Attendance 

 

Rule 04 NCAC 10G.0104(a) – Attendance 

 Note that the rule requires physical attendance unless the parties and 

mediator consent to a person’s telephone participation or unless the 

Commission allows such person to attend by telephone.  When telephone 

participation is permitted, such party or representative must bear the costs 

of all telephone calls and the mediator is to be allowed to communicate 

directly with the participant.   

 

Advisory Opinions 24(2013) and 25(2013) – Mediators are to avoid taking 

positions in disputes over attendance.  Absent an order dispensing with 

mediation, a mediator should conduct the conference and advise the 

parties to direct any questions about attendance to the court. 

 

Pro Se Parties 

 

Rule 04 NCAC 10G.0101(j) – Cases Involving Plaintiffs Not Represented by 

Counsel.  Unless an unrepresented plaintiff requests that the plaintiff’s 

case be mediated, the Commission shall enter an order dispensing with 

mediation. 

 

Approach by adjusters to settlement with pro se plaintiffs – fairness and 

transparency. 

 

Advisory Opinion 31(2015) – In a case where one party is represented by counsel 

and one is pro se, the mediator may not prepare an agreement for the 

parties to sign. 

 

Advisory Opinion 28(2013) – Mediator may not prepare an agreement for two pro 

se parties because to do so would be the “practice of law” and would 

therefore violate Standard VI.  This opinion calls attention to N.C. State 

Bar 2012 Formal Ethics Opinion 2, which held that the attorney mediator 

could not prepare a binding business contract for two pro se parties at the 

conclusion of a successful mediation because the mediator had a “non-

consentable” conflict of interest and would improperly practice law if he 

drafted a contract requested by the parties.  

  

Standard VI – Separation of Mediation from Legal and Other Professional 

Advice: A mediator shall limit himself or herself solely to the role of 

mediator, and shall not give legal or other professional advice during the 

mediation.  

 

Truth Telling in Negotiations 



 

 

 

N.C. Rule of Professional Conduct 4.1 – Truthfulness in Statements to Others – 

“In the course of representing a client a lawyer shall not knowingly make 

a false statement of material fact or law to a third person.” 

 

 Misrepresentation – Comment 1 – “A lawyer is required to be truthful 

when dealing with others on a client’s behalf, but generally has no 

affirmative duty to inform an opposing party of relevant facts.  A 

misrepresentation can occur if the lawyer incorporates or affirms a 

statement of another person that the lawyer knows is false.” 

 

 Statements of Fact – Comment 2 – “Under generally accepted conventions 

in negotiation, certain types of statements ordinarily are not taken as 

statements of material fact.  Estimates of price or value placed on the 

subject of a transaction and a party’s intentions as to an acceptable 

settlement of a claim are ordinarily in this category….” 

 

Talking Directly to Opposing Party 

 

N.C. Rule of Professional Conduct 4.2 – Communication with Person 

Represented by Counsel – “(a) During the representation of a client, a 

lawyer shall not communicate about the subject of the representation with 

a person the lawyer knows to be represented by another lawyer in the 

matter, unless the lawyer has the consent of the other lawyer or is 

authorized to do so by law or a court order.”  

 

   

 

 

 

 

 

 

    

 

 
 





















Advisory Opinion of the 

NC Dispute Resolution Commission 
 

Advisory Opinion No. 30 (2014)  
(Adopted and Issued by the Commission on August 8, 2014) 

 

N.C. Gen. Stat. §7A-38.2(b) provides, “[t]he administration of mediator certification, 

regulation of mediator conduct, and certification shall be conducted through the Dispute 

Resolution Commission, established under the Judicial Department.”  On August 28, 

1998, the Commission adopted an Advisory Opinions Policy encouraging mediators to 

seek guidance on dilemmas that arise in the context of their mediation practices.  In 

adopting the Policy and amendments thereto, and issuing opinions, the Commission seeks to 

educate mediators and to protect the public. 
 

Concern Raised 

 
Mediator conducted a court-ordered mediated settlement conference in a complicated case 

involving a large real estate development, which was in financial trouble.  Mediator reported that 

an agreement was reached at mediation as to all issues with a voluntary dismissal with prejudice 

to be filed within approximately six weeks.   Thereafter, plaintiff filed a motion seeking to 

enforce the mediated settlement agreement and served a subpoena on the Mediator.  The 

Mediator brought his notes from the mediation and testified about what had occurred at the 

mediation, including testifying as to the parties’ discussion during the conference, their 

settlement proposals, the conduct of the parties, and the terms of their agreement.  No objection 

to the Mediator’s testimony was made.  The Mediator did not alert the Court to Standard III and 

his duty to preserve confidentiality.  The Court did not compel his testimony. 

 

May a Mediator testify when he is subpoenaed to testify in a proceeding to enforce a mediated 

settlement agreement when none of the parties objects to his testimony? 

 

 

Advisory Opinion 

 
The enabling legislation for the Mediated Settlement Conference Program in Superior Court 

Civil Matters and Other Settlement Procedures, N.C. Gen. Stat. §7A-38.1(l), provides that: 

 

 “No mediator … shall be compelled to testify or produce evidence concerning statements 

made and conduct occurring in the anticipation of, during, or as a follow-up to a mediated 

settlement conference…pursuant to this section in any civil proceeding for any purpose, 

including proceedings to enforce or rescind a settlement of the action, except to attest to the 

signing of any agreements, and except proceedings for sanctions under this section, disciplinary 

hearings before the State Bar or any agency established to enforce standards of conduct for 

mediators or other neutrals, and proceedings to enforce laws concerning juvenile or elder abuse.” 

 



A mediator of a court-ordered mediated settlement conference may not be compelled under N.C. 

Gen. Stat. §7A-38.1(l) to testify in a proceeding to enforce or rescind an agreement reached in 

that mediated settlement conference.  That prohibition applies to testimony about statements 

made and conduct occurring in a mediated settlement conference, which is defined in 7A-

38.1(b)(1) as “a pretrial, court-ordered conference of the parties to a civil action and their 

representatives conducted by a mediator.” It does not apply to testimony about statements made 

and conduct occurring in a voluntary mediation, meaning one that is conducted by agreement of 

the parties and is not court-ordered.    

 

If the parties to a voluntary mediation want to have this provision apply to their mediation, they  

should either ask the court to order mediation under the authority of 7A-38.1 or enter into an 

agreement that the mediation will be governed by that statute and the Supreme Court Rules 

Implementing Statewide Mediated Settlement Conferences and Other Settlement Procedures in 

Superior Court Civil Actions.  In the latter event, the protection probably would be provided, but 

under a theory of waiver and estoppel rather than direct application of the statute.  To 

summarize, a mediator may not be compelled to testify in any civil proceeding about statements 

and conduct occurring in a court-ordered mediated settlement conference, meaning mediations 

that are ordered by the court under statutory authority. 

 

The facts in this advisory opinion involve a scenario in which the mediator was subpoenaed to 

court, but was not ordered by the court to testify.  The mediator was served with a subpoena, a 

device described in the Rules of Civil Procedure as a means to effectuate attendance, testimony 

and the production of documents.” However, the Rules of Civil Procedure also contain 

mechanisms to call to the attention of the court reasons why compliance should not be required.  

The mediator’s failure to call the court’s attention to the mediator’s obligations of confidentiality 

renders his testimony voluntary.  The Commission’s decision published as Advisory Opinion 03 

(2001) applies.  The mediator should not voluntarily testify and should alert the court to the 

mediator’s duty of confidentiality, a duty that cannot be waived by the parties or the mediator.     

 

In A.O. #03 (2001), the certified mediator was asked to give an affidavit or to agree to be 

deposed for the purpose of clarifying what was said or not said during the opening session of a 

mediation.  The Commission advised that the Mediator should not give the affidavit nor provide 

information at a deposition. Providing such information is a violation of the Standards of 

Professional Conduct for Mediators. Standard III.A provides that: "Apart from statutory duties to 

report certain kinds of information, a mediator shall not disclose, directly or indirectly, to any 

non-party, any information communicated to the mediator by a party within the mediation 

process."   The opinion notes as follows:  

 

Standard III.A prohibits the communication of any information and does not distinguish 

among the opening session, caucuses or any other stage in the mediation process. 

Moreover,  Standard III.A does not provide for any exceptions to confidentiality beyond 

the statutory duty to report certain information. There is no exception for instances where 

the parties agree to the affidavit or deposition. Confidentiality is essential to the success 

of mediation. Absent a statutory duty to disclose information, the standards obligate 

mediators to protect and foster confidentiality. 

 



The Commission herein reaffirms its opinion in A.O. #03 (2001) and extends it to 

conclude that mediators in court-ordered mediations and certified mediators in all 

mediations (unless exempted by Standard III) should call to the court’s attention (either 

by motion to quash, a request to be excused made in open court on the basis of the 

mediator’s duties or by such other procedure available under the circumstances 

presented) the mediator’s duty of confidentiality in any civil proceeding where the 

mediator is called upon to testify.  Those mediators should not voluntarily testify in any 

such cases and should alert the court by motion or otherwise to the mediator’s duty of 

confidentiality.  

 

Standard III does not provide an exception to the duty of confidentiality when the parties 

are in agreement that the mediator may testify.  An agreement of the parties to allow 

disclosure of information is not contemplated in any of the exceptions set out in Standard 

III.  It is irrelevant that the parties do not object to the testimony.  The Mediator breached 

his duty to maintain the confidentiality of the mediation process when he testified as to 

statements made and conduct occurring at the conference. 

 

 

 



Advisory Opinion of the  

NC Dispute Resolution Commission 
 

Advisory Opinion No. 03 (2001) 
 

(Adopted and Issued by the Commission on May 18, 2001) 

 

N.C. Gen. Stat. §7A-38.2(b) provides, “[t]he administration of mediator certification, 

regulation of mediator conduct, and decertification shall be conducted through the 

Dispute Resolution Commission, established under the Judicial Department.”  On August 

28, 1998, the Commission adopted an Advisory Opinions Policy encouraging mediators 

to seek guidance on dilemmas that arise in the context of their mediation practice.  In 

adopting the Policy and issuing opinions, the Commission seeks to educate mediators and 

to protect the public. 

 

Concern Raised 

 
Certified Mediator has been asked to give an affidavit or to agree to be deposed for the 

purpose of clarifying what was said or not said during the opening session of a mediation. 

Certified Mediator seeks clarification: 1) whether the opening session when all parties are 

present is confidential; and 2) whether confidentiality protections in the Standards of 

Professional Conduct for Mediators are waived if both parties and their attorneys agree 

that the mediator may give the affidavit or be deposed. 

 

Advisory Opinion 

 
The Commission advises that the Mediator should not give the affidavit nor should he 

provide information at a deposition. Providing such information is a violation of the 

Standards of Professional Conduct for Mediators. Standard III.A provides that: "Apart 

from statutory duties to report certain kinds of information, a mediator shall not disclose, 

directly or indirectly, to any non-party, any information communicated to the mediator by 

a party within the mediation process." Standard III.A prohibits the communication of any 

information and does not distinguish among the opening session, caucuses or any other 

stage in the mediation process. Moreover, Standard III.A does not provide for any 

exceptions to confidentiality beyond the statutory duty to report certain information. 

There is no exception for instances where the parties agree to the affidavit or deposition. 

Confidentiality is essential to the success of mediation. Absent a statutory duty to 

disclose information, the Standards obligate mediators to protect and foster 

confidentiality. 



  Advisory Opinion of the  

NC Dispute Resolution Commission 

 

Advisory Opinion No. 16 (2010) 

 
(Adopted and Issued by the Commission on February 26, 2010) 

 

N.C. Gen. Stat. §7A-38.2(b) provides, “[t]he administration of mediator certification, 

regulation of mediator conduct, and certification shall be conducted through the Dispute 

Resolution Commission, established under the Judicial Department.” On August 28, 

1998, the Commission adopted an Advisory Opinions Policy encouraging mediators to 

seek guidance on dilemmas that arise in the context of their mediation practice. In 

adopting the Policy and issuing opinions, the Commission seeks to educate mediators and 

to protect the public. 

 

Concern Raised 

 
During the course of a mediated settlement conference in an equitable distribution action, the 

certified mediator learned, in a confidential private session with the wife and her attorney, that 

they intentionally had not disclosed to her husband and his attorney the existence of a valuable 

marital asset.  After exploring the consequences of continued non-disclosure with the mediator, 

the wife and her attorney told the mediator that they would not reveal the asset to the other side 

and they reminded the mediator of her duty under Standard III to keep the matter of the non-

disclosed asset confidential.   Inquiry was made to the Commission as to whether the mediator 

should continue to serve as mediator under these circumstances. 

 

Advisory Opinion 
 

Standard VIII addresses the mediator’s duty to protect the integrity of the mediation process. The 

Standard provides that, “A mediator shall…take reasonable steps…to limit abuses of the 

mediation process.”  Section B provides that, “If a mediator believes that the actions of a 

participant….jeopardize conducting a mediation consistent with these Standards, a mediator shall 

take appropriate steps including, if necessary, postponing, withdrawing from or terminating the 

mediation.”  

 

Parties to an equitable distribution action are required by N.C. Gen. Stat. §50-21(a) to prepare an 

inventory affidavit setting out their assets and liabilities; and, in addition, they are required to do 

so by many of the district courts’ local rules.  This fact creates a different set of expectations for 

settlement negotiations with respect to truth telling and disclosure of information than those that 

exist in other negotiations.  Parties, or their attorneys, who intentionally hide assets in the 

mediation of an equitable distribution claim, or who do not disclose them upon becoming aware 

of their existence, are violating state statutes and/or orders of the court.   

 

 It is an abuse of the mediation process for the offending party and/or attorney to negotiate a 

settlement of an equitable distribution claim based on such a violation; and a mediator who 



knows of such violations of statutes or orders would be participating with the parties in violating 

those disclosure requirements if s/he facilitates a settlement of the action.  Thus, it would be a 

violation of the mediator’s duty to facilitate a resolution of that action.     

 

When a mediator learns of the intentional non-disclosure, it is best practice for the mediator to 

engage the offending participant in private conversation about the consequences of that party’s 

decision.  If the party persists in non-disclosure, the mediator must terminate the session and, if 

the party’s decision remains the same, withdraw from the mediation altogether.  

 

In withdrawing from the mediation, the mediator shall not violate the mediator’s duty under 

Standard III, Confidentiality.  A simple statement such as, “A dilemma exists that prohibits me 

from continuing”, with no further explanation or elaboration, should suffice to end the 

mediator’s participation.  



Advisory Opinion of the 

NC Dispute Resolution Commission 
 

Advisory Opinion No. 24 (2013) 
 

(Adopted and Issued by the Commission on February 1, 2013) 

 

N.C. Gen. Stat. §7A-38.2(b) provides, “[t]he administration of mediator certification, 

regulation of mediator conduct, and certification shall be conducted through the Dispute 

Resolution Commission, established under the Judicial Department.” On August 28, 

1998, the Commission adopted an Advisory Opinions Policy encouraging mediators to 

seek guidance on dilemmas that arise in the context of their mediation practice. In 

adopting the Policy and issuing opinions, the Commission seeks to educate mediators and 

to protect the public.  

 

Concern Raised 

 
A new party, a Georgia resident, was added to a superior court case just prior to a 

scheduled mediation.  The new party’s attorney is a Georgia lawyer who has not been 

admitted to practice in North Carolina.  That attorney contacted the mediator and asked 

whether he could participate in the mediation.   Mediator asks the Commission whether, 

if he allows the out-of-state attorney to attend and participate, he will be facilitating the 

unauthorized practice of law.    

 

Advisory Opinion 

 
The mediator has a duty to serve as a neutral facilitator of the parties’ negotiations.  

Public policy encourages the process of bringing the parties together.  While parties and 

their attorneys are required to attend pursuant to rules promulgated by the Supreme 

Court, the mediator is not required to police attendance issues.  The mediator should 

proceed to hold the conference, facilitate the parties’ negotiations, and report to the court 

those individuals who were present at the conference.  The parties should direct any 

questions about attendance to the court. 

Pursuant to North Carolina Rules of Professional Conduct Rule 5.5(c)(2), a lawyer 

admitted to practice in another jurisdiction, but not in North Carolina, does not engage in 

the unauthorized practice of law in this jurisdiction if the lawyer acts with respect to a 

matter that is reasonably related to a pending or potential mediation, the services are 

reasonably related to the lawyer’s representation of a client in a jurisdiction in which the 

lawyer is admitted to practice, and the services are not services for which pro hac vice 

admission is required.  However, pursuant to Comment 6 to Rule 5.5, a lawyer must 

obtain admission pro hac vice in the case of a court-annexed mediation.  Rule 5.5(d) 

prohibits a lawyer from assisting another person in the unauthorized practice of law.   



When there is existing litigation and the court orders the case to mediation, a mechanism 

is in place for the lawyer to be admitted pro hac vice for the mediation.  On the other 

hand, if the case is not in litigation, the lawyer may participate in the mediation without 

being admitted pro hac vice as long as the services are related to the lawyer’s 

representation of that client in a jurisdiction in which the lawyer is admitted to practice.   

 

In the event the lawyer is not admitted pro hac vice for the court-annexed mediation 

conference and absent an order of the court dispensing with the mediation, the mediator 

should hold the conference as originally ordered by the court and would not be in 

violation of Rule 5.5(d) of the North Carolina Rules of Professional Conduct.  Serving as 

a mediator is not the practice of law, and therefore, as long as the lawyer mediator is 

acting as a mediator consistent with court-ordered program rules and the Standards of 

Professional Conduct for Mediators, the mediator will not be assisting in the 

unauthorized practice of law by conducting the settlement conference as ordered by the 

court. 

 

In an effort to help the parties make informed decisions about attendance, and to help 

make their time spent at mediation more productive, mediators are encouraged to engage 

the parties and/or attorneys (whether together or separately) in conversation about 

attendance issues.  Mediators may help the parties and/or attorneys become aware of 

attendance requirements and raise questions about the consequences of the decisions of 

the parties and/or attorneys regarding attendance.   

 

This scenario also presents a “best practice” issue.  Questions about attendance often 

arise before mediation is scheduled or held, and such disputes can become highly charged 

and confrontational.  Mediators who go beyond the suggestions discussed above and take 

a position on an attendance issue may find themselves in an adversarial relationship with 

one or more parties.  If there are concerns of lack of impartiality, the mediator may be in 

violation of Standard II, which requires the mediator to maintain impartiality toward the 

parties, and pursuant to Standard II.C, may be required to withdraw.  If the mediator 

gives legal advice about attendance issues, this would violate Standard VI, which requires 

the mediator to limit himself or herself solely to the role of mediator and prohibits the 

mediator from giving legal or other professional advice during the mediation.  Ultimately, 

as noted above, the parties should address attendance questions to the court.  



Advisory Opinion of the 

NC Dispute Resolution Commission 

 
Advisory Opinion No. 25 (2013) 

 
(Adopted and Issued by the Commission on February 1, 2013) 

 

N.C. Gen. Stat. §7A-38.2(b) provides, “[t]he administration of mediator certification, 

regulation of mediator conduct, and certification shall be conducted through the Dispute 

Resolution Commission, established under the Judicial Department.” On August 28, 

1998, the Commission adopted an Advisory Opinions Policy encouraging mediators to 

seek guidance on dilemmas that arise in the context of their mediation practice. In 

adopting the Policy and issuing opinions, the Commission seeks to educate mediators and 

to protect the public.  

 

Concern Raised 

 
One of the parties to a court-ordered superior court mediation is a corporation.  An officer 

of the corporation filed the answer and several motions relating to discovery on behalf of 

the corporation.  No outside counsel has made an appearance on behalf of the 

corporation.  The attorney for one of the other parties informed the mediator assigned to 

the case that he would not participate in the mediation unless the corporation obtained 

legal counsel to participate in the mediation.  Mediator now asks what he should do if the 

corporation does not have an attorney present for the mediation.  He also asks whether, if 

he convenes the conference and allows the corporate officer to negotiate on the 

corporation’s behalf, he would be facilitating the unauthorized practice of law.   

 

Advisory Opinion 

 
The mediator has a duty to serve as a neutral facilitator of the parties’ negotiations.  

Public policy encourages the process of bringing the parties together.  While parties and 

their attorneys are required to attend pursuant to rules promulgated by the Supreme 

Court, the mediator is not required to police attendance issues.  The mediator should 

proceed to hold the conference, facilitate the parties’ negotiations, and report to the court 

those individuals who were present at the conference.  The parties should direct any 

questions about attendance to the court.   

 

N.C. Gen Stat. §84-5 prohibits a corporation from practicing law, and case law 

interpreting the statute, with certain exceptions, holds that a non-attorney employee of a 

corporation may not litigate on behalf of a corporation.  Furthermore, Rule 5.5(d) of the 

North Carolina Rules of Professional Conduct prohibits a lawyer from assisting another 

person in the unauthorized practice of law.  Serving as a mediator, however, is not the 

practice of law, and therefore, as long as the lawyer mediator is acting as a mediator 

consistent with court-ordered program rules and the Standards of Professional Conduct 



for Mediators, the mediator will not be assisting in the unauthorized practice of law by 

conducting the settlement conference as ordered by the court, and would not be in 

violation of Rule 5.5(d) by doing so.  Absent an order of the court dispensing with the 

mediation, the mediator should hold the conference as originally ordered by the court.   

 

In an effort to help the parties make informed decisions about attendance, and to help 

make their time spent at mediation more productive, mediators are encouraged to engage 

the parties (whether together or separately) in conversation about attendance issues.  

Mediators may help the parties become aware of the attendance requirements, raise 

questions about the consequences of the parties’ decisions regarding attendance, help the 

parties identify persons who need to be a part of their team’s discussions and negotiations 

at mediation, and help the parties identify the appropriate officials who may meet the 

attendance requirements. 

 

This scenario also presents a “best practice” issue.  Questions about attendance often 

arise before mediation is scheduled or held, and such disputes can become highly charged 

and confrontational.  Mediators who go beyond the suggestions discussed above and take 

a position on an attendance issue may find themselves in an adversarial relationship with 

one or more parties.  If there are concerns of lack of impartiality, the mediator may be in 

violation of Standard II, which requires the mediator to maintain impartiality toward the 

parties, and pursuant to Standard II.C, may be required to withdraw.  Additionally, if the 

mediator gives legal advice about attendance issues, this would violate Standard VI, 

which requires the mediator to limit himself or herself solely to the role of mediator, and 

instructs the mediator not to give legal or other professional advice during the mediation.  

Ultimately, as noted above, the parties should address attendance questions to the court.        

 

 
 



Advisory Opinion of the 

NC Dispute Resolution Commission 

Advisory Opinion No. 31 (2015) 
(Adopted and Issued by the Commission on May 15, 2015) 

N.C. Gen. Stat. §7A-38.2(b) provides, “[t]he administration of mediator certification, regulation 

of mediator conduct, and certification shall be conducted through the Dispute Resolution 

Commission, established under the Judicial Department.” On August 28,1998, the Commission 

adopted an Advisory Opinions Policy encouraging mediators to seek guidance on dilemmas that 

arise in the context of their mediation practices. In adopting the policy and amendments thereto, 

and issuing opinions, the Commission seeks to educate mediators and to protect the public.  

Facts Presented 

Mediator was appointed by the court for a court ordered mediation in a case in which an attorney 

represents the defendant and the plaintiff is not represented by an attorney.  The parties reach an 

agreement at the mediated settlement conference. 

 First Concern  

May the mediator prepare the mediated settlement agreement for the parties to sign? 

Advisory Opinion 

As discussed by the Commission in Advisory Opinion 28 (2013), Standard VI of the Standards 

of Professional Conduct for Mediators, entitled “Separation of Mediation from Legal and Other 

Professional Advice,” provides that “[a] mediator shall limit himself or herself solely to the role 

of mediator, and shall not give legal or other professional advice during the mediation.”  As 

noted in that opinion, preparing a binding agreement for unrepresented parties constitutes the 

practice of law and, therefore, is a violation of Standard VI.  Advisory Opinion 28 also applies to 

the facts outlined above, and the mediator would be in violation of Standard VI if s/he prepares 

the mediated settlement agreement for the parties and one or more of them is not represented by 

an attorney. 

However, if the parties have reached agreement and the pro se party wishes to consult an 

attorney before converting that agreement into an enforceable contract, the mediator may use a 

Mediation Summary (AOC-DRC-18) to summarize the essential elements of the parties’ 

agreement.  That Mediation Summary does not provide space for the parties’ signatures and by 

its own terms is not a binding agreement. 

Second Concern  

What are the duties of the mediator when an attorney drafts a proposed settlement agreement for 

the pro se party to sign at the mediated settlement conference?    

Advisory Opinion 

The second inquiry arises when the attorney for the defendant drafts a proposed settlement at the 

mediation for the pro se party to review and sign. While the Commission encourages self-

determination by the parties in their decisions, Standard IV (D) makes it clear that, in appropriate 

circumstances, the mediator must inform the parties of the importance of seeking legal, financial, 

tax or other professional advice before and during the mediation.  This situation, in which there 



is an inherent power imbalance when one party is pro se, is one which is appropriate for the 

mediator to inform the pro se party of the importance of seeking outside advice.  

Additionally, Standard V (D) permits the mediator, after offering the information set out in 

Standard IV(D), to proceed with the mediation if the party declines to seek outside counsel . 

In order to meet the requirements of Standard IV(D) and Standard V(D),  the mediator shall 

inform the pro se party that the mediator cannot give legal advice to any party, that the pro se 

party has the right to have an attorney review the draft agreement, that the mediator will recess 

the mediation for him/her to do so if that party wishes, and that the mediator informs the party of 

the importance of consultation with an attorney, or other professional prior to executing an 

agreement. If, after that information the party still desires to sign the agreement, the mediator 

may then acquiesce to the pro se party’s desire. 

In addition, in discussing the mediator’s role in this circumstance, it is necessary to consider 

Standard VIII. 

That standard addresses the mediator’s duty to protect the integrity of the mediation process and 

provides that a “mediator shall…take reasonable steps…to limit abuses of the mediation 

process.”  Section B of Standard VIII provides as follows:  

If a mediator believes that the statements or actions of a participant, 

including those of a lawyer, …jeopardize or will jeopardize the integrity 

of the mediation process, the mediator shall attempt to persuade the 

participant to cease his/her behavior and take remedial action.  If the 

mediator is unsuccessful in this effort, s/he shall take appropriate steps 

including, but not limited to, postponing, withdrawing from or terminating 

the mediation.”  

The mediator shall do the following two things set out below in order to meet the requirements 

set out by the Standard VIII. 

1. The mediator shall read the document drafted by a party or the attorney. 

2. If the terms discussed by the parties in the presence of the mediator are not present or are 

misstated, the mediator shall raise questions with the parties and attorney about whether 

the agreement as drafted conveys the intent of the parties and should facilitate their 

discussions and negotiations to reach a complete agreement. 

 

  

 

 

 

 



Advisory Opinion of the 

NC Dispute Resolution Commission 

 
Advisory Opinion No. 28 (2013) 

 
(Adopted and Issued by the Commission on December 6, 2013) 

 

N.C. Gen. Stat. §7A-38.2(b) provides, “[t]he administration of mediator certification, 

regulation of mediator conduct, and certification shall be conducted through the Dispute 

Resolution Commission, established under the Judicial Department.”  On August 28, 

1998, the Commission adopted an Advisory Opinions Policy encouraging mediators to 

seek guidance on dilemmas that arise in the context of their mediation practices.  In 

adopting the Policy and issuing opinions, the Commission seeks to educate mediators and 

to protect the public. 

 

 

Concern Raised 

 
Certified mediator, who is a lawyer, is asked by a married couple to mediate an agreement to 

divide their property and to assign spousal support.  The married couple has separated and 

intends to divorce, but the parties are not represented by legal counsel and have not filed 

pleadings with the court.  They advise the mediator that they are not interested in retaining 

attorneys to assist them with the mediation.  The mediator conducts the mediation and the parties 

reach an agreement on all issues. The couple then advises the mediator that they want him to 

prepare a binding agreement for their signatures.  Mediator asks the following:  

 

(1) Whether he may ethically prepare the agreement for the couple under the 

circumstances described and, if so, what the ethical responsibilities and constraints are 

that he should consider in undertaking this task? 

 

The parties also ask the mediator to help them file their agreement with the court.  The mediator 

understands that because he has served as their mediator, he cannot now represent one of them in 

the action.  (See Standard VII.C and Advisory Opinion No. 6 (2004)).  However, he questions 

whether he can provide other assistance to them in finalizing their agreement and asks the 

following: 

 

(2) Whether he may file an action on their behalf for the sole purpose of having their 

agreement incorporated into a court order by consent?   

   

 

 

 

 



Advisory Opinion 

 
(1) Preparation of Agreement 

 

This inquiry is based upon facts that occur with great frequency.  A divorcing couple asks a 

mediator for assistance with the resolution of financial and other issues involved in the 

dissolution of their marriage.  They do so with the intent of “one-stop shopping.”  They want to 

hire the mediator to help them discuss their issues and help them make decisions, and they want 

the mediator to prepare legal documents that will effectuate their agreement, whether by 

contracts, property settlement agreements, deeds, and/or consent orders.  It is understandable that 

family mediators may be sympathetic to the desire of parties for an economical settlement and 

may find themselves in the position of being asked to draft binding and enforceable contracts of 

settlement.   

 

Standard VI, of The Standards of Professional Conduct for Mediators, which is entitled 

“Separation of Mediation from Legal and Other Professional Advice,” begins as follows: “A 

mediator shall limit himself or herself solely to the role of mediator, and shall not give legal or 

other professional advice during the mediation.”  Accordingly, to answer the first question of this 

inquiry, it is necessary to decide whether the preparation of a binding agreement for 

unrepresented parties constitutes the practice of law.  If it does, then the mediator would be in 

violation of Standard VI in preparing such a document. 

 

N.C. Gen. Stat. §84-2.1 states that the phrase “practicing law” means “performing any legal 

service for any other person, firm or corporation, with or without compensation …”.  The 

Commission notes that the North Carolina State Bar is the agency responsible for regulating the 

practice of law in North Carolina, and therefore, of particular importance in this inquiry is how 

the State Bar interprets “practicing law” within the meaning of the statute.  In response to the 

Commission’s inquiry of the State Bar, the Commission was informed that persons who “draft” 

contracts for others are “practicing law.”  

 

It is clear from the facts presented in this inquiry that the parties have asked the mediator to draft 

a contract settling the issues of their divorce; therefore, if the mediator drafts such a contract, he 

or she would be, according to the State Bar, practicing law.  Accordingly, the mediator would do 

so in violation of Standard VI.  

 

The Commission also cautions certified mediators to review North Carolina State Bar 2012 

Formal Ethics Opinion 2.  In that opinion, a lawyer-mediator was asked by unrepresented 

business people to draft a business contract that would resolve the matters in dispute in the 

mediation.  The State Bar opined that the attorney’s conflict of interest in representing two 

adverse parties could not be waived because he had mediated their dispute.  In other words, the 

attorney had a “non-consentable conflict of interest” and would improperly practice law if he 

drafts the contract requested by the parties.  The facts of the present inquiry are similar, 

particularly given that the parties are not represented by legal counsel.  Accordingly, when a 

certified mediator is presented with a fact situation as set forth in the present inquiry, the 

mediator should also consider the ramifications of his actions in light of the State Bar opinion.    

 



The certified mediator may not draft the parties’ settlement agreement in the circumstances 

presented.  To do so would be in violation of Standard VI.  

 
(2) Filing Action to Incorporate Agreement into Court Order 

 

To answer the second question, the Commission must first look to whether the preparation and 

filing of an action in a court of law is the practice of law.  If it is, then the analysis in answer to 

the first question above would apply, and the mediator should not file the action. 

 

N.C. Gen. Stat. §84-2.1 states that the phrase “practicing law” means “performing any legal 

service for any other person, firm or corporation, with or without compensation …”.   Clearly the 

preparation and filing of a lawsuit is a legal service and, therefore, the practice of law.   If the 

lawyer-mediator assists the divorcing couple by filing an action to incorporate the agreement into 

a court order, then he would be practicing law, and thus, mixing the roles of mediator and 

lawyer.   

 

If the mediator performs this task, and mixes the roles of mediator and lawyer, he runs the risk of 

violating Standard VI, as discussed above.  He would also be in violation of Standard VII, which 

provides in pertinent part that “[a] mediator who is a lawyer … shall not advise, counsel or 

represent any of the parties in future matters concerning the subject of the dispute, an action 

closely related to the dispute or an outgrowth of the dispute …”.  It is clear that the mediator 

would violate Standards VI and VII if he files an action to incorporate the agreement into a court 

order by consent under the facts of this inquiry.     

 
 




