








                               2101 L Street NW 
 

Suite 400 
 

Washington, DC 20037 
 

202-828-7100 
 

Fax 202-293-1219 
 

www.aiadc.org 

 

September 14, 2012 
 
 
VIA ELECTRONIC MAIL 
 
Amber Cronk 
North Carolina Industrial Commission 
4336 Mail Service Center 
Raleigh, NC  27699 
 

Re: Proposed Readoption with Amendments of Workers’ Compensation 
Rules  

 
Dear Ms. Cronk, 
 
The American Insurance Association (“AIA”) welcomes the opportunity to submit 
comments on the proposed readoption with amendments of the rules of the Industrial 
Commission relating to workers’ compensation.  AIA represents approximately 300 
major property and casualty insurers that write more than $383 million in workers’ 
compensation insurance in North Carolina, representing more than 33% of the market. 
 
Following is a summary of our concerns with various aspects of the proposal: 
 
Rule 10A.0105 – Electronic Payment of Costs:  The proposed amendments would 
require electronic payment for all fees and costs owed to the Industrial Commission, 
whereas electronic payment is currently “authorized.”  AIA opposes mandating 
electronic payment for all fees and costs because it would impose a large resource 
burden on insurers, particularly smaller insurers who write only workers’ compensation 
insurance.  Requiring insurers to make payments by either electronic check or credit 
card would create financial control issues, since these instruments are typically not 
accessible by administrative employees – either because insurers have prudently 
decided (or, in the case of publicly traded companies under the federal Sarbanes-Oxley 
Act, are required) to institute tight controls over these methods of payment. 
 
Rule 10A.0301(a) – Proof of Coverage:  The proposed amendments would eliminate 
language that currently permits employers to satisfy the proof of insurance 
coverage (POC) reporting requirement by a notice from the employer’s insurer, through 
the Rate Bureau, certifying that coverage has been received.  AIA opposes eliminating 
this option, since it would unnecessarily burden employers by requiring them to report 



POC information that workers’ compensation insurers already file with both the Rate 
Bureau and NCCI.  
 
Rule 10J.0101(c) – Fees for Medical Compensation:  We believe readoption of 
subsection (c), relating to hospital fees, fails to satisfy the requirement in §150B-21.9 of 
the Administrative Procedure Act that rules be within the authority delegated to the 
agency by the General Assembly.  The cited statutory authority, §97-26(b) of the 
Workers’ Compensation Act, provides that “payment for medical treatment and services 
rendered to workers' compensation patients by a hospital shall be a reasonable fee 
determined by the (Industrial) Commission” (emphasis added).  However, the Hospital 
Fee Schedule adopted by the Commission provides that payments for inpatient (at least 
the outlier component), outpatient and ambulatory surgical center (ASC) services are 
based on a percentage of a hospital’s charges.   
 
Charge-based reimbursement results in inherently unreasonable fees, since it provides 
hospitals with an incentive to report charges that bear no relation to the actual cost of 
providing services.  In its 2007 Biennial Report, Florida’s “Three Member Panel”1 noted 
that charge-based reimbursement systems lack accountability and control mechanisms 
and create inappropriate incentives to use one type of facility over another for financial 
rather than clinical reasons.  North Carolina’s charge-based approach to reimbursing 
hospital services has resulted in inordinately high payments for these services, 
burdening the state’s employers with unnecessary additional costs.   
 
Studies by the Workers’ Compensation Research Institute (WCRI) suggest that overall 
payments to hospitals in North Carolina as of 2007 were about 23% higher per claim for 
inpatient hospital services and 32% higher for outpatient hospital services compared to 
the median for 12 states studied by WCRI.  North Carolina ranked second only to Illinois 
for average medical payments to hospitals for each workers’ compensation claim, with 
an average of $6,400 compared to the median of $5,212.  WCRI also found, in studies 
performed in 2003 and 2007, that the average unit prices paid for hospital services in 
North Carolina were significantly higher than in other states.  Average hospital prices 
were 21% higher than the median in the 2003 study and 43% higher in the 2007 study, 
which indicates that North Carolina hospital payments and prices are becoming 
increasingly disproportionate. For both studies, North Carolina costs for hospital 
services were highest among all 12 states. 
 
Furthermore, while the hospital fee rule was amended in 2009 to reduce the percentage 
of charges that may be billed, there is preliminary evidence that hospitals drastically 
increased charges in advance of the rule’s effective date, and that current fees for 
hospital services in North Carolina are up to 500% higher than fees for identical 
services in Georgia and South Carolina. 
 
The standard for hospital reimbursement should be scientifically based and widely used 
– values which are embodied in payment systems adopted by Medicare, the most 
                                                 
1 The Three Member Panel consists of the Chief Financial Officer and employer and employee 
representatives appointed by the Governor. 



ubiquitous reimbursement system in the country.  There is nothing inherent to a 
Medicare-based fee schedule that is adverse to either payors or providers.  The policy 
issue is how best to ensure access by injured workers to high-quality medical care, 
without workers’ compensation effectively subsidizing losses under other payor 
systems, and at a cost affordable to employers who pay the premiums.  States that 
have adopted a Medicare-based reimbursement system for hospital services include 
California, Colorado, North Dakota, Pennsylvania, South Carolina, Tennessee, Texas 
and Washington. 
 
Accordingly, AIA recommends adoption of Medicare-based systems for reimbursing all 
hospital costs.  For outpatient and ASC services, this means adopting the Ambulatory 
Patient Classification (APC) approach.  For inpatient services, while the Commission 
has already adopted the State Health Plan’s Diagnosis Related Group (DRG) approach, 
it has adopted a different outlier system for workers’ compensation that provides an 
incentive for hospitals to overbill above the DRG amount by guaranteeing payment of at 
least 75% of charges.  Accordingly, we recommend adoption of the State Health Plan’s 
outlier system, which is based on length of stay. 
 
We also believe there should be a reasonable standard for reimbursing hospitals for 
implants and supplies, which are currently excluded from the cost plus 20% provision 
billed on Form UB-92 and only allowed if they are billed on Form HCFA-1500.  As a 
result, billings for implants and supplies are often 200%-500% more than their actual 
cost and sometimes constitute more than 50% of the entire bill submitted.  We 
recommend adopting the actual cost plus 20% approach used in South Carolina. 
 
Finally, we oppose the elimination of language in subsection (d) that effectively reduces, 
from 60 to 30 days, the amount of time an insurer has to pay a medical bill before a 
penalty is applied.  This is a significant reduction in time that will be difficult to meet.  
 
Rule 10A.0502(b)(4) – Compromise Settlement Agreements:  There is no statutory 
authority to require the employer or insurance carrier to pay all disputed and unpaid 
medical expenses when liability for the claim is denied.  Since medical providers 
generally seek pre-authorization to treat injured workers, they are aware that payment 
may be withheld where a claim is being disputed. 
 
Rule 10A.0603(a) – Responding to a Party's Request for Hearing:  There is no 
statutory authority to require the insurance carrier respond to an employee’s hearing 
request without requiring the employee to respond to a similar request made by a 
defendant.   
 
Rule 10A.0604(c) – Appointment of Guardian Ad Litem:  There is no statutory 
authority to assess a fee to be paid by the employer or insurance carrier to an attorney 
who serves as a guardian ad litem.   
 
Rule 10A.0611(e) – Hearings Before the Commission:  While the rule does not 
specify the party against whom hearing costs shall be assessed, in practice they are 



uniformly assessed against employers.  We recommend amending the rule to provide 
that costs shall either be assessed against the party requesting a hearing or borne 
equally by both parties. 
 
Rule 10A.0902 – Notice:  There is no statutory authority for this notice, which 
insurance carriers must send to employees by certified mail before using check 
endorsement language on the back of an employee’s benefit check pursuant to Rule 
10A.0901.  This is a burdensome requirement that is redundant of the check 
endorsement language.  
 
Rule 10C.0107(h) – Rehabilitation Professionals – Initial Meeting:  This rule 
requires the initial meeting of the injured worker and rehabilitation professional to take 
place at the office of the worker’s attorney, if requested by the injured worker or his or 
attorney.  AIA objects to the requirement of an in-person meeting where requested 
because many insurers’ business models utilize rehabilitation professionals who 
conduct all of their activities telephonically for the sake of efficiency.  It would be very 
wasteful to commit several hours of travel for what may be an extremely short meeting 
that the rules already contemplate may be handled telephonically, as the definition of 
“rehabilitation professional” in Rule 10C.0103(1) includes professionals providing 
vocational rehabilitation services “whether on site, telephonic, or in or out of state.”  
Accordingly, we recommend either eliminating the option of requesting an in-person 
meeting or permitting insurers to decline such requests. 
 
Rule 10G.0104A(e) – Foreign Language Interpreters:  We object to the requirement 
that the employer or insurer pay the fee for an employee’s foreign language interpreter 
at a mediation where the employee is represented by an attorney, since the attorney 
must be able to communicate with his or her client. 
 

***************** 
 
Once again, we appreciate the opportunity to comment on the proposed readoption of 
the Commission’s rules, and we look forward to working with you to ensure that the final 
product is beneficial and cost-effective for all stakeholders.  If you have any questions 
about these comments, please feel free to contact me at (202) 828-7167 or 
kstoller@aiadc.org. 
 
 
Respectfully submitted, 

 
Kenneth A. Stoller 
Assistant General Counsel 
 
 
cc: John B. McMillan 
 Raymond G. Farmer 

mailto:kstoller@aiadc.org
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